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Title  3 —  Proclamation  6518  of  December  24,  1992 

The  President  Grant  of  Executive  Clemency 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

Today  I  am  exercising  my  power  under  the  Constitution  to  pardon  former 
Secretary  of  Defense  Caspar  Weinberger  and  others  for  their  conduct  related 
to  the  Iran-Contra  affair. 

For  more  than  6  years  now,  the  American  people  have  invested  enormous 
resources  into  what  has  become  the  most  thoroughly  investigated  matter 
of  its  kind  in  our  history.  During  that  time,  the  last  American  hostage 
has  come  home  to  freedom,  worldwide  terrorism  has  declined,  the  people 
of  Nicaragua  have  elected  a  democratic  government,  and  the  Cold  War 
has  ended  in  victory  for  the  American  people  and  the  cause  of  freedom 
we  championed. 

In  the  mid  1980’s,  however,  the  outcome  of  these  struggles  was  far  from 
clear.  Some  of  the  best  and  most  dedicated  of  our  countrymen  were  called 
upon  to  step  forward.  Secretary  Weinberger  was  among  the  foremost. 

Caspcir  Weinberger  is  a  true  American  patriot.  He  has  rendered  long  and 
extraordinary  service  to  our  country.  He  served  for  4  years  in  the  Army 
during  World  War  II  where  his  bravery  earned  him  a  Bronze  Star.  He 
gave  up  a  lucrative  career  in  private  life  to  accept  a  series  of  public  positions 
in  the  late  1960’s  and  1970’s,  including  Chairman  of  the  Federal  Trade 
Commission,  Director  of  the  Office  of  Management  and  Budget,  and  Secretary 
of  Health,  Education,  and  Welfare.  Caspar  Weinberger  served  in  all  these 
positions  with  distinction  and  was  admired  as  a  public  servant  above  re¬ 
proach. 

He  saved  his  best  for  last.  As  Secretary  of  Defense  throughout  most  of 
the  Reagan  Presidency,  Caspar  Weinberger  was  one  of  the  principal  architects 
of  the  downfall  of  the  Berlin  Wall  and  the  Soviet  Union.  He  directed  the 
military  renaissance  in  this  country  that  led  to  the  breakup  of  the  communist 
bloc  and  a  new  birth  of  freedom  and  democracy.  Upon  his  resignation 
in  1967,  Caspar  Weinberger  was  awarded  the  highest  civilian  medal  our 
Nation  can  bestow  on  one  of  its  citizens,  the  Presidential  Medal  of  Freedom. 

Secretary  Weinberger’s  legacy  will  endure  beyond  the  ending  of  the  Cold 
War.  The  military  readiness  of  this  Nation  that  he  in  large  measure  created 
could  not  have  been  better  displayed  than  it  was  2  years  ago  in  the  Persian 
Gulf  and  today  in  Somalia. 

As  Secretary  Weinberger’s  pardon  request  noted,  it  is  a  bitter  irony  that 
on  the  day  the  first  charges  against  Secretary  Weinberger  were  filed,  Russian 
President  Boris  Yeltsin  arrived  in  the  United  States  to  celebrate  the  end 
of  the  Cold  War.  I  am  pardoning  him  not  just  out  of  compassion  or  to 
spare  a  75-year-old  patriot  the  torment  of  lengthy  and  costly  legal  proceed¬ 
ings,  but  to  make  it  possible  for  him  to  receive  the  honor  he  deserves 
for  his  extraordinary  service  to  our  country.  * 

Moreover,  on  a  somewhat  more  personal  note,  I  cannot  ignore  the  debilitating 
illnesses  faced  by  Caspar  Weinberger  and  his  wife.  When  he  resigned  as 
Secretary  of  Defense,  it  was  because  of  his  wife’s  cancer.  In  the  years 
since  he  left  public  service,  her  condition  has  not  improved.  In  addition, 
since  that  time,  he  also  has  become  ill.  Nevertheless,  Caspar  Weinberger 
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has  been  a  pillar  of  strength  for  his  wife;  this  pardon  will  enable  him 
to  be  by  her  side  undistracted  by  the  ordeal  of  a  costly  and  arduous  trial. 

I  have  also  decided  to  pardon  five  other  individuals  for  their  conduct  related 
to  the  Iran-Contra  aR^air:  Elliott  Abrams,  Duane  Clarridge,  Alan  Piers,  Clair 
George,  and  Robert  McFarlane.  First,  the  common  denominator  of  their 
motivation — whether  their  actions  were  right  or  wrong — was  patriotism.  Sec¬ 
ond,  they  did  not  profit  or  seek  to  profit  from  their  conduct.  Third,  each 
has  a  record  of  long  and  distinguished  service  to  this  country.  And  finally, 
all  five  have  already  paid  a  price — in  depleted  savings,  lost  careers,  anguished 
families — grossly  disproportionate  to  any  misdeeds  or  errors  of  judgment 
they  may  have  committed. 

The  prosecutions  of  the  individuals  I  am  pardoning  represent  what  I  believe 
is  a  profoundly  troubling  development  in  the  political  and  legal  climate 
of  our  country:  the  criminalization  of  policy  differences.  These  diff^erences 
should  be  addressed  in  the  political  arena,  without  the  Damocles  sword 
of  criminality  hanging  over  the  heads  of  some  uf  the  combatants.  The  proper 
target  is  the  President,  not  his  subordinates:  the  proper  forum  is  the  voting 
booth,  not  the  courtroom. 

In  recent  years,  the  use  of  criminal  processes  in  policy  disputes  has  become 
all  too  common.  It  is  my  hope  that  the  action  I  am  taking  today  will 
begin  to  restore  these  disputes  to  the  battleground  where  they  properly 
belong. 

In  addition,  the  actions  of  the  men  I  am  pardoning  took  place  within 
the  larger  Cold  War  struggle.  At  home,  we  had  a  long,  sometimes  heated 
debate  about  how  that  struggle  should  be  waged.  Now  the  Cold  War  is 
over.  When  earlier  wars  have  ended.  Presidents  have  historically  used  their 
power  to  pardon  to  put  bitterness  behind  us  and  look  to  the  future.  This 
healing  tradition  reaches  at  least  from  James  Madison’s  pardon  of  Lafitte’s 
pirates  after  the  War  of  1812,  to  Andrew  Johnson’s  pardon  of  soldiers  who 
had  fought  for  the  Confederacy,  to  Harry  Truman’s  and  Jimmy  Carter’s 
pardons  of  those  who  violated  the  Selective  Service  laws  in  World  War 

II  and  Vietnam. 

In  many  cases,  the  ofienses  pardoned  by  these  Presidents  were  at  least 
as  serious  as  those  I  am  pardoning  today.  The  actions  of  those  pardoned 
and  the  decisions  to  pardon  them  raised  important  issues  of  conscience, 
the  rule  of  law,  and  the  relationship  under  our  Constitution  between  the 
government  and  the  governed.  Notwithstanding  the  seriousness  of  these 
issues  and  the  passions  they  aroused,  my  predecessors  acted  because  it 
was  time  for  the  country  to  move  on.  Today  I  do  the  same. 

Some  may  argue  that  this  decision  will  prevent  full  disclosure  of  some 
new  key  fact  to  the  American  people.  That  is  not  true.  This  matter  has 
been  investigated  exhaustively.  The  Tower  Board,  the  Joint  Congressional 
Committee  charged  with  investigating  the  Iran-Contra  affair,  and  the  Inde¬ 
pendent  Counsel  have  looked  into  every  aspect  of  this  matter.  The  Tower 
Board  interviewed  more  than  80  people  and  reviewed  thousands  of  docu¬ 
ments.  The  Joint  Congressional  Committee  interviewed  more  than  500  people 
and  reviewed  more  than  300,000  pages  of  material.  Lengthy  committee  hear¬ 
ings  were  held  and  broadcast  on  national  television  to  millions  of  Americans. 
And  as  I  have  noted,  the  Independent  Counsel  investigation  has  gone  on 
for  more  thain  6  years,  and  it  has  cost  more  than  $31  million. 

Moreover,  the  Independent  Counsel  stated  last  September  that  he  had  com¬ 
pleted  the  active  phase  of  his  investigation.  He  will  have  the  opportunity 
to  place  his  full  assessment  of  the  facts  in  the  public  record  when  he 
submits  his  final  report.  While  no  impartial  person  has  seriously  suggested 
that  my  own  role  in  this  matter  is  legally  questionable,  I  have  Either 
requested  that  the  Independent  Counsel  provide  me  with  a  copy  of  my 
sworn  testimony  to  his  office,  which  I  am  prepared  to  release  immediately. 
And  1  understand  Secretary  Weinberger  has  requested  the  release  of  all 
of  his  notes  pertaining  to  the  Iran-Contra  matter. 
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For  more  than  30  years  in  public  service,  I  have  tried  to  follow  three 
precepts:  honor,  decency,  and  fairness.  I  know,  from  all  those  years  of 
service,  that  the  American  people  believe  in  fairness  and  fair  play.  In  granting 
these  pardons  today,  I  am  doing  what  I  believe  honor,  decency,  and  fairness 
require. 

NOW,  THEREFORE,  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  pursuant  to  my  powers  under  Article  II.  Section  2,  of  the  Constitu¬ 
tion,  do  hereby  grant  a  full,  complete,  and  unconditional  pardon  to  Elliott 
Abrams.  Duane  R.  Clarridge,  Alan  Fiers,  Clair  George,  Robert  C.  McFarlane, 
and  Caspar  W.  Weinberger  for  all  offenses  charged  or  prosecuted  by  Inde¬ 
pendent  Counsel  Lawrence  E.  Walsh  or  other  member  of  his  o^ce,  or 
committed  by  these  individuals  and  within  the  jurisdiction  of  that  office. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty -fourth 
day  of  December,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety- 
two,  and  of  the  Independence  of  the  United  States  of  America  the  two 
hundred  and  seventeenth. 


IFR  Doc.  92-31848 
Filed  12-28-92;  2U)8  pm]  . 
Billing  code  3195-01-M 
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Presidential  Documents 


Presidential  Determination  No.  93-5  of  December  15,  1992 

Presidential  Determination  on  Extending  the  Agreement  for 
Cooperation  Between  the  United  States  of  America  and  the 
People’s  Republic  of  Bangladesh  Concerning  Peaceful  Uses  of 
Nuclear  Energy 


Memorandum  for  the  Secretary  of  State,  the  Secretary  of  Energy 

I  have  considered  the  proposed  agreement  to  extend  for  a  period  of  20 
years  the  Agreement  for  Cooperation  Between  the  United  States  of  America 
and  the  People’s  Republic  of  Bangladesh  Concerning  Peaceful  Uses  of  Nuclear 
Energy  signed  at  Dhaka  September  17,  1981,  along  with  the  views,  rec¬ 
ommendations,  and  statements  of  the  interested  agencies. 

I  have  determined  that  the  performance  of  the  agreement  for  an  additional 
period  of  20  years  will  promote,  and  will  not  constitute  an  unreasonable 
risk  to,  the  common  defense  and  security.  Pursuant  to  section  123  b.  of 
the  Atomic  Energy  Act  of  1954,  as  amended  (42  U.S.C.  2153(b)),  I  hereby 
approve  the  proposed  agreement  on  extension  and  authorize  you  to  arrange 
for  its  execution. 


THE  WHITE  HOUSE, 
Washington,  December  15,  1992. 

iFR  Doc.  92-31859 
Filed  12-28-92;  3:12  pm] 

Billing  code  3195-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  arxl  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7CFR  Part  910 
[Lemon  Regulation  766] 

Lemons  Grown  in  California  and 
Arizona;  Limitation  of  Handling 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
the  quantity  of  Califomia-Arizona 
lemons  that  may  be  shipped  to  fresh 
domestic  markets  during  the  period 
from  December  20  through  December 
26, 1992.  This  action  is  ^ing  taken  in 
response  to  a  recent  court  action  in 
which  a  temporary  restraining  order  was 
granted  which  enjoined  the  Secretary 
from  discontinuing  weekly  volume 
controls  on  the  fresh  sale  of  lemons. 
EFFECTIVE  DATE:  Regulation  766  (7  CFR 
910.166)  is  effective  for  the  period  from 
December  20  through  December  26, 

1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  G.  Johnson,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  room  2523-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  690-3670;  or  Martin 
Engeler,  California  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture,  2202 
Monterey  Street,  Suite  102B,  Fresno, 
California  93721;  telephone:  (209)  487- 
5901. 

SUPPLEMENTARY  INFORMATION:  This  Final 
rule  is  issued  under  Markcing  Order 
No.  910  (7  CFR  part  910),  as  amended, 
regulating  the  handling  of  lemons  grown 
in  California  and  Arizona.  This  order  is 
effective  under  the  Agricultural 


Marketing  Agreement  Act  of  1937,  as 
amended,  hereinafter  referred  to  as  the 
Act. 

This  final  rule  has  been  reviewed  by 
the  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  “non-major”  rule. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Qvil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
final  rule  will  not  preempt  any  state  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  thereftnm.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary’s  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  date  of 
the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities  as  well  as  larger 
ones. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  70  handlers 
of  lemons  grown  in  California  and 


Arizona  subject  to  regulation  under  the 
lemon  marketing  order  and 
approximately  2,000  lemon  producers 
in  the  regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of 
handlers  and  producers  of  Califomia- 
Arizona  lemons  may  be  classified  as 
small  entities.  The  Administrator  of 
AMS  has  determined  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Volume  regulations  have  been  issued 
under  the  Califomia-Arizona  lemon 
marketing  order  during  the  1992-93 
season  for  the  weeks  ending  November 
28  through  December  19.  On  December 
14,  tbe  Department  concluded  that 
volume  regulations  were  not  necessary 
for  the  remainder  of  the  season  to 
effectuate  the  declared  policy  of  the  Act. 

On  December  15,  the  Lemon 
Administrative  Committee JCommittee) 
met  in  Newhall,  California,  and 
recommended  volume  regulation  for  the 
week  ending  December  26  of  275  cars. 

On  December  17,  a  temporary 
restraining  order  (TRO)  was  granted  in 
U.S.  District  Court  (court)  in 
Washington,  DC  which  enjoined  the 
Secretary  from  suspending  weekly 
volume  controls  for  Califomia-Arizona 
lemons.  At  that  time,  a  hearing  for  a 
preliminary  injunction  was  scheduled 
for  DecemW  29, 1992. 

Pursuant  to  5  U.S.C.  553,  it  is  found 
and  determined  that  good  cause  exists 
for  not  postponing  the  effective  date  of 
this  action  imtil  30  days  after 
publication  in  the  Federal  Register 
because  this  action  needs  to  in  effect 
by  December  20  in  order  to  comply  with 
the  December  17  court  decision.  - 

List  of  Subjects  in  7  CFR  Part  910 

Lemons,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  910  is  amended  as 
follows: 

PART  9ia-LEMONS  GROWN  IN 
CAUFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
part  910  continues  to  read  as  follows: 
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Authority:  Secs.  1—19, 48  Stat.  81.  as 
amended;  7  U.S.C.  601-674. 

2.  Section  910.1066  is  added  to  read 
as  follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§910.1066  Lemon  Regulation  766. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  from 
December  20  throu^  December  26, 
1992,  is  established  at  275,000  cartons. 

Dated;  December  20. 1992. 

Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
IFR  Doc.  92-31660  Filed  12-29-92: 8:45  ami 
BtLUNG  CODE  3410-02-M 


7CFRPart905 

pocket  No.  FV92-90S-1FR) 

Oranges,  Grapefruit,  Tangerines,  and 
Tangeloa  Grown  in  Florida;  Rnalize 
Relaxed  Minimum  Size  Requirement 
for  Red  Seedless  Grapefruit 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  action  hnalizes  an 
interim  Hnal  rule  which  relaxed  the 
minimum  size  requirement  for  domestic 
shipments  of  Florida  red  seedless 
grapefruit  to  size  56  (3Via  inches  in 
diameter)  through  November  7, 1993. 
The  minimum  size  requirement  would 
have  increased  to  size  48  (3%^r  inches  in 
diameter)  on  October  26, 1992,  had  the 
relaxation  not  been  issued.  The 
relaxation  enabled  handlers  to  ship  size 
56  red  seedless  grapehuit  for  the  entire 
1992-93  season.  The  relaxation  was 
based  on  this  season’s  current  and 
prospective  crop  and  market  conditions, 
and  the  maturity  and  flavor  levels  of  red 
seedless  grapefimit. 

EFFECTIVE  DATE:  January  29, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  D.  Rasmussen.  Marketing 
Specialist.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  P.O. 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456;  telephone;  202-720- 
5331;  or  John  R.  Toth,  Southeast 
Marketing  Field  Office,  USDA/ AMS, 
P.O.  Box  2276,  Winter  Haven,  Florida 
33883;  telephone:  813-299-4770. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreenrent  and  Marketing  Order  No. 
905,  both  as  amended  (7  CFR  part  905), 
regulating  the  handling  of  oranges, 
grapehruiU  tangerines,  and  tangelos 


grown  in  Florida.  This  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  Act. 

This  final  rule  has  been  reviewed  by 
the  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  “non-major”  rule. 

This  final  rule  has  been  reviewed 
und^  Executive  Order  12778,  Civil 
Justice  Reftrnn.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
final  rule  will  not  preempt  any  state  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8g(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provisicms  of  the  ordw,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secr^ary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  ix  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  S^retary’s  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  acticms  to  tlie  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  ^up  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  about  100  Florida  citrus 
handlers  subject  to  regulation  under  the 
marketing  order  covering  oranges, 
grapeftiiit,  tangerines,  and  tangelos 
grown  in  Florida,  rad  about  10,200 
producers  of  these  citrus  fiiiits  in 
Florida.  Small  agricultural  producers 
have  been  defined  by  the  S^ll 


Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  A  minority  of  these 
handlers  and  a  majority  of  the  producers 
m^  be  classified  as  small  entities. 

TOe  Citrus  Administrative  Committee 
(committee),  which  administers  the 
marketing  order  locally,  met  September 
15, 1992,  and  unanimously 
recommended  a  relaxation  in  the 
minimum  size  requirement  for  red 
seedless  grapefruit.  The  committee 
meets  prior  to  and  during  each  season 
to  review  the  handling  regulations 
effective  on  a  continuous  basis  for  each 
citrus  fruit  regulated  under  the 
marketing  order.  Committee  meetings 
are  open  to  the  public,  and  interest^ 
persons  may  express  their  views  at  these 
meetings.  The  Department  reviews 
committee  recommendations  and 
information  submitted  by  the  committee 
and  other  available  information  and 
determines  whether  modification, 
suspension,  or  termination  of  the 
hradling  regulations  would  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Section  905.306  (7  CFR  905.306) 
specifies  minimum  grade  and  size 
requirements  for  Florida  citrus.  Such 
requirements  for  domestic  shipments 
are  specified  in  that  section  in  Table  I 
of  paragraph  (a),  and  for  export 
shipments  in  Table  II  of  paragraph  (b). 
Export  requirements  were  not  changed 
by  the  relaxation. 

The  interim  final  rule  was  issued  on 
October  9, 1992,  with  an  effective  date 
of  October  26, 1992,  and  published  in 
the  Federal  Register  (57  FR  47255, 
October  15, 1992).  The  interim  final  rule 
provided  a  30-day  comment  period 
ending  November  16, 1992,  and  no 
comments  were  received. 

The  interim  final  rule  relaxed  the 
minimum  size  requirement  for  domestic 
shipments  of  Florida  red  seedless 
grapefruit  to  size  56  (3Vi8  inches  in 
diameter)  through  November  7, 1993. 
The  minimum  size  would  have 
increased  to  size  48  (3^Ae  inches  in 
diameter)  on  October  26, 1992,  had  the 
relaxation  not  been  issued.  The 
relaxation  enabled  handlers  to  ship  size 
56  red  seedless  grapefruit  for  the  entire 
1992-93  season. 

The  committee  expects  1992-93 
season  fresh  shipments  of  Florida 
seedless  grapefruit  to  be  considerably 
greater  than  average,  and  it  reports  that 
the  external  quality  of  the  fruit  is  very 
good  and  fruit  sizes  are  smaller  than 
normal.  The  committee  also  expects  that 
fresh  market  demand  will  be  good  for 
size  56  red  seedless  grap^ruit  during 
the  entire  1992-93  season. 
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The  relaxation  was  designed  to  enable 
Florida  grapebuit  shippers  to  continue 
shipping  size  56  red  seedless  grapefruit 
to  the  domestic  market  consistent  with 
current  and  anticipated  demand  during 
the  entire  1992-93  season,  and  to 
maximize  fresh  market  shipments.  The 
relaxation  was  based  on  the  committee’s 
assessment  of  the  maturity,  flavor  level, 
and  size  composition  of  this  season’s 
Florida  red  seedless  grapefruit  crop.  The 
Florida  seedless  grapefruit  shipping 
season  normally  begins  in  September 
and  continues  until  the  following  July. 

Minimum  size  requirements  are 
designed  to  provide  fresh  markets  with 
fruit  of  acceptable  size  and  maturity, 
thereby  maintaining  consumer 
confidence  in  fi^sh  Florida  grapefruit 
This  helps  create  buyer  confidence  and 
contributes  to  stable  marketing 
conditions.  This  is  in  the  interest  of 
producers,  packers,  and  consumers,  and 
is  expected  to  increase  returns  to 
Florida  grapefruit  growers. 

Under  the  marketing  order  for  Florida 
citrus,  handlers  may  ship  up  to  15 
standard  packed  cartons  (12  bushels)  of 
fruit  per  day,  and  up  to  2  standard 
packed  cartons  of  fimit  p»er  day  in  gift 
packages  which  are  individually 
addressed  and  not  for  resale,  imder 
exemption  provisions.  Fruit  shipped  for 
animal  feed  is  also  exempt  under 
specific  conditions.  In  addition,  fruit 
shipped  to  commercial  processors  for 
conversion  into  canned  or  fruzen 
products  or  into  a  beverage  base  are  not 
subject  to  the  handling  requirements. 

'Phis  action  reflects  the  committee’s 
and  the  Department’s  appraisal  of  the 
need  to  finalize  the  relied 
requirements.  The  Department’s  view  is 
that  maintaining  the  relaxed 
requirements  will  have  a  beneficial 
impact  on  producers  and  handlers  since 
it  will  permit  Florida  grapefruit 
handlers  to  continue  shipping  size  56 
red  seedless  grapefruit  to  meet 
consumer  ne^s  consistent  with  this 
season’s  crop  and  market  conditions. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
committee,  and  other  information,  it  is 
found  that  finalizing  the  interim  final 
rule,  as  published  in  the  Federal 
Register  (57  FR  47255,  October  15, 
1992),  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 


List  of  Subjects  in  7  CFR  Part  905 

Grapefruit,  Marketing  agreements. 
Oranges,  Reporting  and  recordkeeping 
requirements,  Tangelos,  Tangerines. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  905  is  amended  as 
follows: 

PART905--ORANGES,  GRAPEFRUIT, 
TANGERINES,  AND  TANGELOS 
GROWN  IN  FLORIDA 

1.  The  authority  citation  for  7  CFR 
part  905  continues  to  read  as  follows: 

Authority:  Secs.  1-19, 48  Stat.  31,  as 
amended:  7  U.S.C  601-674. 

§905.306  [Amended] 

2.  Accordingly,  the  interim  final  rule 
amending  the  provisions  of  §  905.306, 
which  MTBB  published  in  the  Federal 
Register  (57  FR  47255,  October  15, 
1992),  is  adopted  as  a  final  rule. 

Note;  This  section  will  appear  in  the 
annual  Code  of  Federal  Regulations. 

Dated:  December  21, 1992. 

Robert  C  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  92-31666  Filed  12-29-92;  8:45  am] 
BILLINQ  CODE  S410-03-M 


7  CFR  Part  907 

(Navel  Orange  Regulation  741} 

Navel  Oranges  Grown  in  Arizona  and 
Desigrtated  Part  of  Callfomia 

AGENCY:  Agricultural  Marketing  S^vice, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
the  quantity  of  Califomia-Arizona  navel 
oranges  that  may  be  shipped  to 
domestic  markets  during  the  period 
from  December  18  through  December 
24, 1992.  This  action  is  being  taken  in 
response  to  a  recent  court  action  in 
which  a  temporary  restraining  order  was 
panted  which  enjoined  the  Secretary 
^m  discontinuing  weekly  volume 
controls  on  the  fresh  sale  of  navel 
oranges. 

EFFECTIVE  DATE:  Regulation  741  (7  CFR  * 
907.1041)  is  effective  for  the  period 
from  December  18  through  December 
24, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christian  D.  Nissen,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  room  2523-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-5127;  or  Robert 
Curry,  California  Marketing  Field  Office, 


Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture,  2202 
Monterey  Street,  suite  102B,  Fresno, 
California,  93721;  telephone:  (209)  487- 
5901. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing  Order 
No.  907  (7  CFR  part  907),  as  amended, 
regulating  the  handling  of  navel  oranges 
grown  in  Arizona  and  designated  part  of 
California.  This  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended,  hereinafter  . 
referred  to  as  the  "Act.” 

This  final  rule  has  been  reviewed  by 
the  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  “non-major”  rule. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  'This 
final  rule  will  not  preempt  any  state  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Sectary  a  petition  stating  that 
the  order,  any  provision  of  the  order;  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  &e  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary’s  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
consider^  the  economic  impact  of  the 
use  of  volume  regulations  on  small 
entities  as  well  as  larger  ones. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
A.ct.  and  rules  issued  thereunder,  are 
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unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  130  handlers 
of  Califomia-Arizona  navel  oranges 
subject  to  regulation  under  the  navel 
orange  marketing  order  and 
approximately  4,000  navel  orange 
pr^ucers  in  California  and  Arizona. 
Small  agricultural  producers  have  been 
dehned  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000  and  small  agricultural  service 
firms  are  dehned  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  handlers  and  producers  of 
Califomia-Arizona  navel  oranges  may  be 
classified  as  small  entities.  The 
Administrator  of  AMS  has  determined 
that  this  Final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Volume  regulations  have  been  issued 
under  the  Califomia-Arizona  navel 
orange  marketing  order  during  the 
1992-93  season  for  the  weeks  ending 
November  19  through  December  17.  On 


December  14,  the  Department 
concluded  that  volume  regulations  were 
not  necessary  for  the  remainder  of  the 
season  to  effectuate  the  declared  policy 
of  the  Act. 

On  December  15,  the  Navel  Orange 
Administrative  Committee  (Committee) 
met  in  Newhall,  California,  and 
recommended  volume  regulation  for  the 
week  ending  December  24  of  1,300  cars 
for  Districts  1  and  3  (Central  California 
and  California  Desert  Valley  and 
Arizona). 

On  D^ember  17,  a  temporary 
restraining  order  (TRO)  was  granted  in 
U.S.  District  Court  (court)  In 
Washington,  DC  which  enjoined  the 
Secretary  from  suspending  weekly 
volume  controls  for  Califomia-Arizona 
navel  oranges.  At  that  time,  a  hearing  for 
a  preUminary  injunction  was  scheduled 
for  December  29, 1992. 

Pursuant  to  5  U.S.C.  553,  it  is  fovind 
and  determined  that  good  cause  exists 
for  not  postponing  the  effective  date  of 
this  action  until  30  days  after 
publication  in  the  Federal  Register 
because  this  action  needs  to  be  in  effect 
by  December  18  in  order  to  comply  with 
the  December  17  court  decision. 


List  of  Subjects  in  7  CFR  Part  907 

Marketing  agreements.  Oranges, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  907  is  amended  as 
follows: 

PART  907->NAVEL  ORANGES  GROWN 
IN  ARIZONA  AND  DESIGNATED  PART 
OF  CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  907  continues  to  read  as  follows: 

Authority:  Secs.  1-19, 48  Stat.  31,  as 
amended:  7  U.S.C.  601-674. 

2.  Section  907.1041  is  added  to  read 
as  follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§907.1041  Navel  orange  regulation  741. 

The  quantity  of  navel  oranges  grown 
in  California  and  Arizona  wldch  may  be 
handled  during  the  period  from 
December  18  throu^  December  24, 
1992,  is  established  as  follows: 


District  1 

District2 

District  3 

District  4 

Total 

caitons/%  (000)  1.236/95.2  _ _ 

canons/%  (000)  open . 

cartons/%  (000)  62/4.8  . . 

canon8/%  (000)  open . . 

cartora  (000)  1,300 

Dated:  December  20, 1992. 

Robert  C  Keeney, 

Deputy  Director.  Fruit  and  Vegetable  Division. 
(FR  Doc.  92-31665  Filed  12-29-92;  8:45  am] 
BIUING  CODE  MtO-eZ-M 


7  CFR  Part  907 

[Navel  Orange  Regulation  741,  AmeiKiment 
1,  and  Navel  Orattge  Regulation  742] 

Navel  Oranges  Grown  in  Arizona  and 
Designated  Part  of  Califomia 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION;  Final  mle. 

SUMMARY:  This  regulation  amends  Navel 
Orange  Regulation  741  by  increasing  the 
quantity  of  Califomia-Arizona  navel 
oranges  that  may  be  shipped  to 
domestic  markets  during  the  period 
from  December  18  through  D^ember 
24, 1992,  and  establishes  the  quantity  of 
Califomia-Arizona  navel  oranges  that 
may  be  shipped  to  domestic  markets 
during  the  period  from  December  25 
throu^  Dm^mber  31, 1992.  This  action 
is  being  taken  in  response  to  a  recent 
court  action  in  whicm  a  temporary 
restraining  order  was  grant^  which 
enjoined  the  Secretary  from 


discontinuing  weekly  volume  controls 
on  the  fresh  sale  of  navel  oranges. 
EFFECTIVE  DATE:  Regulation  741, 
Amendment  1  (7  907.1041),  is 

effective  for  the  period  frxim  December 
18  through  December  24, 1992,  and 
Regulation  742  (7  CFR  907.1042)  is 
effective  for  the  period  from  December 
25  through  December  31, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christian  D.  Nissan,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Fmit  and 
Vegetable  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  room  2523-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-S127;  or  Robert 
Curry,  Califomia  Marketing  Field  Office, 
Mariieting  Order  Administration 
Branch,  Fmit  and  Vegetable  Division, 
Agricultural  Mariceting  Service,  U.S. 
Department  of  Agriculture,  2202 
Monterey  Street,  Suite  102B,  Fresno, 
Califomia,  93721;  telephone:  (209)  487- 
5901. 

SUPPLEMENTARY  INFORMATION:  This  final 
mle  is  issued  under  Marketing  Order 
No.  907  (7  CFR  part  907),  as  amended, 
regulating  the  handling  of  navel  oranges 
grown  in  Arizona  and  desimated  part  of 
Califomia.  This  order  is  endive  under 


the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended,  hereinafter 
referred  to  as  the  “Act.” 

This  final  mle  has  been  reviewed  by 
the  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  “non-major”  mle. 

This  final  mle  has  been  reviewed 
imder  Executive  Order  12778,  Qvil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
final  mle  will  not  preempt  any  state  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  mle. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  it  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  mle  on  the 
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petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary’s  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  bled  not  later  than  20  days  afterdate 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
consider^  the  economic  impact  of  the 
use  of  volume  regulations  on  small 
entities  as  well  as  larger  ones. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  130  handlers 
of  Califomia-Arizona  navel  oranges 
subject  to  regulation  under  the  navel 
orange  marketing  order  and 
approximately  4,000  navel  orange 
producers  in  California  and  Arizona. 
Small  agricultural  producers  have  been 
debned  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  debned  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  handlers  and  producers  of 
Califomia-Arizona  navel  oranges  may  be 
classibed  as  small  entities.  The 
Administrator  of  AMS  has  determined 
that  this  bnal  rule  will  not  have  a 
signibcant  economic  impact  on  a 
substantial  number  of  small  entities. 

Volume  regulations  were  issued 
under  the  Califomia-Arizona  navel 


orange  marketing  order  during  the 
1992-93  season  for  the  weeks  ending 
November  19  through  December  17.  On 
December  14,  the  Department 
concluded  that  volume  regulations  were 
not  necessary  for  the  remainder  of  the 
season  to  effectuate  the  declared  policy 
of  the  Act 

On  December  17,  a  temporary 
restraining  order  (TRO)  was  granted  in 
U.S.  District  Court  (court)  in 
Washington,  D.C.  which  enjoined  the 
Secretary  from  suspending  weekly 
volume  controls  for  Califomia-Arizona 
navel  oranges.  At  that  time,  a  hearing  for 
a  preliminary  injunction  was  scdieduled 
for  December  29, 1992. 

On  December  21,  the  Department 
issued  Navel  Orange  Regulation  741 
which  established  volume  regulation  at 
1,300,000  cartons  (general  maturity)  for 
Districts  1  and  3  (Central  California  and 
California  Desert  Valley  and  Arizona) 
for  the  week  ending  December  24.  That 
action  was  recommended  by  the  Navel 
Orange  Administrative  Committee 
(Committee)  at  a  December  15  meeting 
in  Newhall,  California. 

Also,  cm  December  21,  the  Committee 
conducted  a  telephone  vote  and 
recommended  an  amendment  to  Navel 
Orange  Regulation  741  to  increase  the 
total  allotment  fm-  Districts  1  and  3  from 
1,300,000  cartons  to  1,500,000  cartons 
(1,4284X)0  cartons  or  95.2  percent  for 
District  1  and  72,000  cartons  or  4.8 
percent  for  District  3)  for  the  week 
ending  December  24. 

On  December  22,  the  Committee  met 
in  Newhall,  Califcnnia,  and 
recommended  volume  regulation  for  the 
week  ending  December  31  for  Districts 
1,  2  (Southern  California),  and  4 
(Northern  California),  as  follows: 
1,200,000  cartons  of  general  maturity 
allotment  for  District  1,  and  early 
maturity  allotments  for  District  2  and  4 
at  71,454  cartons  and  16,542  cartons, 
respectively.  District  3  will  not  be 
regulated  since  about  70  percent  of  that 


district's  crop  to  date  has  been  utilized 
and  handlers  would  not  be  able  to 
utilize  their  allotments. 

Thus,  this  bnal  rule  amends  Navel 
Orange  Regulation  741  by  increasing  the 
allotment  for  the  week  ending  December 
24  to  a  total  of  1,500,000  cartons  and 
establishes  volume  regulation  for 
Districts  1,  .2,  and  4  at  the  levels 
specibed  in  the  aforementioned  for  the 
week  ending  December  31. 

Pursuant  to  5  U.S.C.  553,  it  is  found 
and  determined  that  good  cause  exists 
for  not  postponing  the  effective  date  of 
this  action  imtil  30  days  after 
publication  in  the  Federal  Register 
because  this  action  needs  to  be  in  effect 
by  December  25  in  order  to  comply  with 
the  December  17  court  decision. 

List  of  Sid>iects  in  7  QFR  Part  907 

Marketing  agreements.  Oranges, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  907  is  amended  as 
follows: 

PART  907— NAVEL  ORANGES  GROWN 
IN  ARIZONA  AND  DESIGNATED  PART 
OF  CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  907  continues  to  read  as  follows: 

Aathorit3r:  Secs.  1-19, 48  Stat.  31,  as 
amended:  7  U.S.C  601-874. 

2.  Section  907.1041  is  revised  to  read 
as  follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  R^ulations. 

$  907.1041  Navel  Orange  Regulation  741. 

The  quantity  of  navel  oranges  grown 
in  California  and  Arizona  which  may  be 
handled  during  the  period  from 
December  18  throu^  December  24, 
1992,  is  established  as  follows: 


District  t 

District  2 

Districta 

Districts 

Total 

Carions/%  (000) 

Carions/%  (000) 

Cartons/%  (000) 

Carions/%  (000) 

Cartons  (000) 

1,428/95.2  . . . . . . . . 

Open . 

72M.8 

Open . 

1.500 

handled  during  the  period  from 
December  25  through  December  31, 
1992,  is  established  as  follows: 


District  1 

District  2 

District  3 

Districts 

Total 

Cartons/%  (000) 

Cartona/%  (000) 

Caitons/%  (000) 

Cartons/%  (000) 

Cartons  (000) 

1,200/100  . . . . . . . . . .  . 

71.454 

Open  . . . 

16.542 

1,287.996 

3.  Section  907.1042  is  added  to  read 
as  follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 


§ 907.1042  Navel  Orange  Regulation  742. 

The  quantity  of  navel  oranges  grown 
in  California  and  Arizona  which  may  be 


62156  Federal  Register  /  Vol.  57,  No.  251  /  Wednesday.  December  30.  1992  /  Rules  and  Regulations 


Dated;  December  23, 1992. 

Robert  C  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
IFR  Doc.  92-31738  Filed  12-28-92;  10:35 
am] 

BHXING  COD€  341(Ma-M 


7CFRPart  910 
[Lemon  Regulation  767] 

Lemons  Grown  in  California  and 
Arizona;  Limitation  of  Handling 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
the  quantity  of  Califomia-Arizona 
lemons  that  may  be  shipped  to  fresh 
domestic  markets  during  the  period 
from  December  27, 1992,  through 
January  2, 1993.  This  action  is  being 
taken  in  response  to  a  recent  court 
action  in  which  a  temporary  restraining 
order  was  granted  which  enjoined  the 
Secretary  from  discontinuing  weekly 
volume  controls  on  the  fresh  sale  of 
lemons. 

EFFECTIVE  DATE:  Regulation  767  (7  CFR 
910.1067)  is  effective  for  the  period 
from  December  27. 1992,  through 
January  2. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  G.  Johnson,  Marketing  Order 
AdministraUon  Branch,  Fruit  and 
Vegetable  Division.  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  room  2523-S,  P.O.  Box 
96456,  Washington.  DC  20090-6456; 
telephone:  (202)  720-5127;  or  Martin 
Engeler,  California  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture,  2202 
Monterey  Street,  Suite  102B,  Fresno, 
California  93721;  telephone:  (209)  487- 
5901. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing  Order 
No.  910  (7  CFR  part  910),  as  amended, 
regulating  the  handling  of  lemons  grown 
in  California  and  Arizona.  This  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended,  hereinafter  referred  to  as  the 
Act. 

This  final  rule  has  been  reviewed  by 
the  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  "non-major”  rule. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 


Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
final  rule  will  not  preempt  any  state  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Seoretary’s  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  date  of 
the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities  as  well  as  larger 
ones. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  70  handlers 
of  lemons  grown  in  California  and 
Arizona  subject  to  regulation  under  the 
lemon  marketing  order  and 
approximately  2,000  lemon  producers 
in  the  regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annua)  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of 
handlers  and  producers  of  Califomia- 
Arizona  lemons  may  be  classified  as 
small  entities.  The  Administrator  of 
AMS  has  determined  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 


Volume  regulations  were  issued 
under  the  Califomia-Arizona  lemon 
marketing  order  during  the  1992-93 
season  for  the  weeks  ending  November 
28  through  December  19.  On  December 
14,  the  Department  concluded  that 
volume  regulations  were  not  necessary 
for  the  remainder  of  the  season  to 
effectuate  the  declared  policy  of  the  Act. 

On  December  17,  a  temporary 
restraining  order  (TRO)  was  granted  in 
U.S.  District  Court  (court)  in 
Washington,  D.C.  which  enjoined  the 
Secretary  from  suspending  weekly 
volume  controls  for  Califomia-Arizona 
lemons.  At  that  time,  a  hearing  for  a 
preliminary  injunction  was  scheduled 
for  Decem^r  29, 1992. 

On  December  21,  the  Department 
issued  Lemon  Regulation  766  which 
established  volume  regulation  at 
275,000  cartons.  That  action  was 
recommended  by  the  Lemon 
Administrative  Committee  (Committee) 
at  a  December  15, 1992,  meeting  in 
Newhall,  California. 

On  December  22,  the  Committee  met 
in  Newhall,  California,  and 
recommended  volume  regulation  for  the 
week  ending  January  2, 1993,  of  275,000 
cartons. 

Pursuant  to  5  U.S.C.  553,  it  is  found 
and  determined  that  good  cause  exists 
for  not  postponing  the  effective  date  of 
this  action  until  30  days  after 
publication  in  the  Federal  Register 
because  this  action  needs  to  be  in  effect 
by  IDecember  27  in  order  to  comply  with 
the  December  17  court  decision. 

List  of  Subjects  in  7  CFR  Part  910 

Lemons,  Marketing  agreements, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  910  is  amended  as 
follows: 

PART  91&-LEMONS  GROWN  IN 
CALIFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
part  910  continues  to  read  as  follows: 

Authority:  Secs.  1-19, 48  Stat.  31,  as 
amended:  7  U.S.C.  601-674. 

2.  Section  910.1067  is  added  to  read 
as  follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§  91 0.1 067  Lemon  Regulation  767. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  from 
December  27, 1992,  through  January  2, 
1993,  is  established  at  275,000  cartons. 
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Dated;  December  23, 1992. 

Robert  C  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
IFR  Doc.  92-31735  Filed  12-28-92;  10:35 
am] 

BILUNC  COO€  3410-02-M 


7  CFR  Parts  917  and  920 
[Docket  No.  FV92-917-2FR] 

Expenses  and  Assessment  Rates  for 
Specified  Marketing  Orders 

AGENCY:  Agricultural  Marketing 
Services.  USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule  the  provisions  of  two  interim 
final  rules  (without  change)  authorizing 
,  expenditures  under  Marketing  Order 
917  and  authorizing  expenditures  and 
establishing  an  assessment  rate  under 
Marketing  Order  920  for  the  1992-93 
fiscal  period.  Authorization  of  these 
budgets  enables  the  Pear  Commodity 
Committee  and  the  Kiwifiuit 
Administrative  Committee  (committees) 
to  incur  expenses  that  are  reasonable 
and  necessary  to  administer  the 
programs.  Funds  to  administer  these 
programs  are  derived  from  assessments 
on  handlers. 

EFFECTIVE  DATES:  March  1,  1992, 
through  February  28, 1993  (§917.255), 
and  August  1, 1992,  through  July  31, 
1993  (§  920.209). 

FOR  FURTHER  INFORMATION  CONTACT: 
Britthany  Beadle.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2525-S,  Washington, 
DC  20090-6456,  telephone  (202)  690- 
0992. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  effective  under  Marketing  Agreement 
and  Order  No.  917  (7  CFR  part  917), 
regulating  the  handling  of  fresh  pears 
grown  in  California,  and  Marketing 
Order  No.  920  (7  CFR  part  920), 
regulating  the  handling  of  kiwifruit 
grown  in  California.  The  marketing 
agreements  and  orders  are  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  Act. 

This  rule  has  been  reviewed  by  the 
Department  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  “non-major”  rule. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  action  authorizes  ^ 


expenditures  for  the  1992-93  fiscal  year 
(March  1, 1992-February  28, 1993) 
under  Marketing  Order  No.  917.  Also, 
under  the  provisions  of  Marketing  Order 
No.  920  now  in  effect,  California 
kiwifiuit  is  subject  to  assessments.  It  is 
intended  that  the  assessment  rate  as 
issued  herein  will  be  applicable  to  all 
assessable  kiwifiuit  handled  during  the 
1992-93  fiscal  period  which  began 
August  1, 1992.  This  final  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  imless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Sei^tary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefi'om.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary’s  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
consider^  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  45  handlers 
of  California  pears  under  Marketing 
Order  No.  917,  and  approximately  300 
pear  producers.  There  are 
approximately  100  handlers  of 
California  kiwifhiit  under  Marketing 
Order  No.  920,  and  approximately  850 
kiwifiuit  producers.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 


those  whose  annual  receipts  are  less  I 
than  $3,500,000.  The  majority  of  | 

California  pear  and  kiwifiuit  producers  ' 
and  handlers  may  be  classified  as  small 
entities. 

The  budgets  of  expenses  for  the  1992- 
93  fiscal  period  were  prepared  by  the 
committees,  the  agencies  responsible  for 


local  administration  of  the  marketing 
orders  in  their  respective  areas,  and  1 
submitted  to  the  Department  for  I 

approval.  The  members  of  these  i 

committees  are  handlers  and  producers 
of  California  pears  and  for  kiwifruit.  , 
producers  and  a  non-industry  member,  i 
They  are  familiar  with  the  committee’s 
needs  and  with  the  costs  of  goods  and 


services  in  their  local  areas  and  are  thus 
in  a  position  to  formulate  appropriate 
budgets.  The  budgets  were  formulated 
and  discussed  in  public  meetings.  Thus, 
all  directly  affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input.  , 

The  Pear  Commodity  Committee  met 
on  June  26, 1992,  and  unanimously 
recommended  1992-93  expenditures  of 
$86,509,  $1,770  less  than  the  previous 
season,  be  allocated  fi'om  the  i 

committee’s  operating  reserve  funds  to 
conduct  several  research  projects  and  to 
provide  for  nominal  committee 
expenses.  The  committee  had  $86,509  j 

in  reserves  as  of  March  1, 1992,  an  | 

amount  within  the  maximum  I 

authorized.  Budgeted  expenditures  ' 

represent  the  entire  carryover  of  reserve 
funds  for  the  committee.  No  provision 
for  assessments  was  made.  In  | 

comparison,  the  1991-92  fiscal  period  ! 

actual  expenditures  were  $1,157,620,  ) 

and  the  assessment  rate  was  $0.25  per  | 
36-pound  carton  or  equivalent.  ; 

The  absence  of  assessments  and  the 
difference  between  this  budget  and  the 
budget  for  the  1991-92  fiscal  period  are 
due  to  the  fact  that  the  committee  also 
voted  to  suspend  the  marketing  order  at 
the  conclusion  of  this  season.  The 
budget  is  designed  to  utilize  the  total 
amount  of  funds  remaining  in  the 
committee’s  reserve  during  this  fiscal 
season. 

Major  committee  expenditures 
estimated  for  1992-93  are  $86,391  for 
research  projects  and  $118  for  nominal 
committee  expenses.  This  compares 
with  major  committee  expenditures 
proposed  for  1991-92,  which  were: 
Salaries  and  employee  benefits,  $88,279: 
market  development  and  promotion, 
$1,140,501;  and  uncollected  assessment 
accounts,  $5,000.  Total  reserves  will  be 
sufficient  to  cover  all  anticipated  1992- 
93  expenditures.  Since  the  expenses 
will  1m  financed  firom  the  committee’s 
operating  reserve,  no  additional  costs 
will  be  imposed  on  handlers. 
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The  Krwifruit  Administrative 
Committee  met  on  July  22. 1992.  and 
recommended  1992-93  marketing  order 
expenditures  (d  $152,913,  and  an 
assessment  rate  of  $0.02  per  tray  or  tray 
equivalent  of  kiwifruk.  In  comparison, 
1991-92  marketing  year  bucketed 
expenditures  were  $138,452,  and  the 
assessment  rate  was  $0,015  per  tray. 
Assessment  income  for  1992-93  is 
estimated  to  total  $170,000  based  on 
anticipated  fresh  domestic  shipments  of 
8.5  million  trays  or  tray  equivalents  oi 
kiwiihut.  This  will  be  adequete  to  cover 
budgeted  expenses.  Funds  in  the  reserve 
at  the  end  of  1992-93  fiscal  year, 
estimated  at  $29,082.  will  be  within  the 
maximum  permitted  by  the  order  erf  one 
fiscal  year’s  expenses. 

The  major  budget  category  for  1992— 
93  is  $109,170  for  administrative,  staff 
and  field  salaries. 

The  assessment  rate  recommended  by 
the  kiwifruit  committee  was  derived  by 
dividing  anticipated  expenses  by 
expected  shipments  of  Kiwiihut. 

Because  this  rate  will  be  applied  to 
actual  shipments,  it  must  be  established 
at  a  rate  that  will  provide  sufficient 
income  to  pay  the  committee’s 
expenses. 

While  this  action  will  impose  some 
additional  costs  on  kiwifiruit  handlers, 
the  costs  are  in  the  form  of  uniform 
assessments  on  alt  handlers.  Some  of 
the  additional  costs  may  be  passed  mi 
to  kiwifiruit  producers.  However,  these 
costs  will  be  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order. 

'The  Aoninristrator  of  the  AMS  has 
detennined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

The  interim  final  rules  were 
published  in  the  Federal  Register  on 
Sepfembm  16. 1992,  for  7  CRl  part  917 
(57  FR  42683)  and  Octtrfier  6, 1992,  for 
7  C3TI  part  920  (57  FR  45973),  These 
actions  added  §  917.255  to  a'^orize 
expenses  for  the  pear  coimnittee,  and 
added  §  920.209  to  authorize  expenses 
and  establi^  an  assessment  rate  for  the 
kiwifruit  committee.  These  interim  final 
rules  provided  that  interested  persons 
could  file  comments  throu^  October 
16, 1992,  frn’M.O.  917  and  November  5, 
1992,  for  M.O.  920.  No  comments  were 
received. 

After  Gonstderati(»i  of  all  rrievant 
material  presented,  including  the 
committee’s  recommendatifHis,  and 
othw  available  infonnation.  k  is  found 
that  this  final  rule,  as  hermneftnr  set 
forth  will  tend  to  eRsefuate  the  declared 
policy  of  the  Act. 

It  is  farther  found  that  good  cause 
exists  for  not  postponing  the  elective 
date  of  this  actiem  until  30  d83fs  aftar 


publication  in  the  Federal  Ksgistsr  (5 
U.S.C  553).  The  committees  need  to 
have  sufficient  funds  to  pay  their 
expenses.  Such  expenses  are  incurred 
on  a  continuous  basis.  The  1992-93 
fiscal  period  for  the  Pear  Commodity 
Committee  began  on  March  1. 1992,  and 
the  1992-93  fiscal  period  for  the 
Klwilhiit  Administrative  Committee 
began  on  August  1. 1992.  Marketing 
Ch^r  920  requires  that  any  rate  of 
assessment  for  a  fiscal  period  apply  to 
all  assessable  kiwifruit  handled  dining 
that  fiscal  period.  In  addition,  handlers 
are  aware  of  these  actions  whidi  were 
recommended  by  the  committees  at 
public  meetings.  No  comments  were 
received  concemingthe  two  interim 
final  rules  that  are  adopted  in  diis 
action  as  a  final  rule  without  diange. 

list  of  Subjects 
7CFRPart917 

Peers,  Marketing  agreements. 

Reporting  and  reeonBieeplng 
requirements. 

7  CFR  Pan  920 

Kiwifruit.  Marketing  a^eements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
piesmble,  7  CFR  parts  917  and  9^  are 
amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
parts  917  and  920  continues  Urread  as 
follows: 

Authority:  Secs.  1-19. 48  Stat.  31.  as 
amended;  7  U.S.&  601-674. 

PART  917— FRESH  PEARS  GROWN  IN 
CAUFORNIA 

2.  Accordingly,  the  interim  final  rule 
adding  §  917.255,  which  was  published 
in  the  Federal  Register  (57  FR  42683, 
September  16, 1992)  is  adopted  as  a 
final  rule. 

Note:  This  action  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

PART  92G-ICIWIFRUrT  GROWN  IN 
CAUFORNIA 

3.  Accordingly,  the  interim  final  rule 
adding  §  920.209,  which  was  published 
in  the  Federal  Register  (57  FR  45973. 
October  6, 1992)  is  adopted  as  a  final 
rule. 

Note:  This  action  wUl  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

Dated:  Decenrfier  21, 1992. 

Robert  CKeoKy, 

Deputy  Director,  Ptuit  and  Vegetable  Division. 
[FR  Doc.  92-31681  Filed  12-29-92;  8:45  amf 

eauM  COOK  Mte-n-i* 


7  CFR  Part  920 
(Docket  No.  FV-92-0721 

Califomia  KlwHruR;  Establishment  of 
Mail  Balloting  Procedures 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule. 

SUMMARY:  This  interim  final  rule 
establishes  mail  balloting  procedures  for 
membership  on  the  Kiwifiiut 
Administrative  Committee  (committee). 
The  Califomia  kiwifruit  marketing  order 
was  amended  to  authorize  the  industry 
to  nominate  persons  to  serve  on  the 
committee  through  mail  balloting.  This 
action  was  recommended  by  the 
committee,  the  administrative  agency 
which  works  with  the  Department  of 
Agriculture  (Department)  in 
administoing  the  mariteting  order 
program  for  kiwifriiit  grovm  hr 
Cahfomie.  This  actiem  fs  intended  to 
increase  industry  wide  participatkm  of 
growwe  in  the  selection  process  by 
authorizing  mail  balloting. 

DATES:  'This  interim  final  rule  becomes 
effective  December  30. 1992.  Comments 
that  are  received  by  January  29, 1993, 
will  be  considered  prior  to  issuance  of 
a  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action  tor  Docket  Clerk, 
FAV  Division.  AMS.  USDA,  P.O.  Box 
96456,  mom  2525-S,  Washington,  DC 
20090-6456.  Three  copies  of  all  written 
materia)  should  be  su^itted,  and  they 
will  be  made  availabfo  for  public 
inspection  in  the  office  of  ffie  Docket 
Clerk  during  regular  business  hours. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register. 

FOR  FURTHER  MFORMATION  CONrAGT: 

Mark  A.  Hess^,  Marketing  Order 
Administration  branch,  FniR  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96458,  room  2525-S,  Washington, 
DC  20090-6456;  te)efrfione.(202)  720- 
3923. 

SUPPLEMENTARY  INFORMATION;  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  920  (7  CFR  part  920),  as 
amended,  regulating  the  handling  of 
kiwifruit  grown  in  Califomia, 
hereinafter  referred  to  as  the  order.  The 
order  is  e^ctive  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  rule  has  been  reviewed  by  the 
Department  of  Agriculture  (Department) 
in  accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  fai  Executive  Order  12291  and 
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has  been  determined  to  be  a  “non- 
major"  rule. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c{15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefirom.  A 
handler  is  afiorded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary’s  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  aner  date  of 
the  entry  of  the  ruling. 

The  department  of  Agriculture  is 
committed  to  carrying  out  its  statutory 
and  regulatory  mandates  in  a  manner 
that  best  serves  the  public  interest. 
Therefore,  where  legal  discretion 
permits,  the  Department  actively  seeks 
to  promulgate  regulations  that  promote 
economic  growth,  create  jobs,  are 
minimally  burdensome,  and  are  easy  for 
the  public  to  understand,  use  or  comply 
with.  In  short,  the  Department  is 
committed  to  issuing  regulations  that 
maximize  net  benefits  to  society  and 
minimize  costs  imposed  by  those 
regulations.  This  principle  is  articulated 
in  President  Bush’s  January  28, 1992, 
memorandum  to  agency  heads,  and  in 
Executive  Orders  12291  and  12498.  The 
Department  applies  this  principle  to  the 
fullest  extent  possible,  consistent  with 
law. 

The  Department  has  developed  and 
reviewed  this  regulatory  action  in 
accordance  with  these  principles. 
Nonetheless,  the  Department  believes 
that  public  input  fi'om  all  interested 
persons  can  be  invaluable  to  ensuring 
that  the  final  regulatory  product  is 
minimally  burdensome  and  maximally 
efficient.  ’Therefore,  the  Department 
specifically  seeks  comments  and 
suggestions  from  the  public  regarding 
any  less  burdensome  or  more  efficient 
alternative  that  would  accomplish  the 
purposes  described  in  this  action. 
Comments  suggesting  less  burdensome 


or  more  efficient  alternatives  should  be 
addressed  to  the  agency  as  provided  in 
this  action. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  considered  the 
economic  impact  of  this  action  on  small 
entities. 

*rhe  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

It  is  estimated  that  100  handlers  of 
California  kiwifhiit  will  be  subject  to 
regulation  under  the  order  during  the 
current  season,  and  there  are 
approximately  700  kiwifiuit  producers 
in  California.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms,  which 
include  kiwifruit  handlers,  are  defined 
as  those  whose  annual  receipts  are  less 
than  $3,500,000.  Most  of  the  kiwifruit 
producers  may  be  classified  as  small 
entities. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3504), 
the  information  collection  provisions 
that  are  included  in  this  interim  final 
rule  have  been  approved  by  the  Office 
of  Management  and  Budget  (0MB) 
Number  0581-0149.  It  has  b^n 
estimated  that  it  will  take  an  average  of 
20  minutes  for  each  of  the 
approximately  180  growers  of  kiwifruit 
to  participate  in  the  voluntary  mail 
balloting  process. 

This  interim  final  rule  establishes 
mail  balloting  procedures  for 
membership  on  the  committee.  The 
order  was  recently  amended  and 
changes  became  efiective  February  12. 
1992  (57  FR  1217).  The  amendment 
changed  provisions  of  the  marketing 
order  concerning  the  overall 
administration  of  the  committee, 
including  revisions  of  committee  tenure 
requirements,  adding  authorization  to 
change  the  terms  of  office,  adding 
authorization  for  committee 
nominations  to  be  conducted  by  mail, 
and  adding  authorization  for  late 
payment  charges  on  delinquent  handler 
assessments.  The  amendments  are 
expected  to  improve  the  administration 
and  operation  of  the  program  in  order  to 


benefit  all  kiwifruit  growers  and 
handlers. 

At  a  meeting  held  April  7. 1992,  the 
committee  recommended  changes  in  the 
nomination  procedures.  Specifically, 
the  committee  recommended 
procedures  to  conduct  committee 
nominations  by  mail  to  increase  grower 
participation  in  the  nomination  process. 
This  change  is  intended  to  reduce  the 
administrative  costs  associated  with 
conducting  committee  nomination 
meetings,  and  reduce  costs  incurred  by 
individual  growers  in  travelling  to  and 
attending  the  meetings.  Establishment  of 
mail  balloting  procedures  is  expected  to 
have  a  positive  impact  on  both  large  and 
small  Idwifiiiit  growers  and  handlers. 

Currently,  the  committee  is  composed 
of  12  members,  each  of  whom  have  an 
alternate.  ’The  committee  consists  of  the 
following:  One  public  member,  one 
member  finm  each  of  the  eight  grower 
districts,  and  three  additional  members 
from  the  three  grower  districts  with  the 
highest  production. 

Section  920.22  of  the  order  provides 
for  nominations  of  members  to  the 
committee  by  procedures  conducted  by 
the  committee.  Under  this  section, 
nominations  for  grower  members  may 
be  conducted  at  grower  meetings  held  in 
each  of  the  order’s  eight  geographic 
districts.  These  meetings  must  be  held 
prior  to  July  15  of  each  year  with  new 
terms  of  office  beginning  on  August  1  of 
each  year.  'This  section  also  authorizes 
the  committee  to  recommend  to  the 
Secretary  procedures  for  conducting 
nominations  by  mail.  This  interim  final 
rule  establishes  procedures  to  allow  the 
committee  to  conduct  committee 
nominations  using  mail  ballots. 

To  implement  mail  balloting,  the 
committee  recommended  the  following 
procedures.  Each  year  that  nominations 
are  to  be  made  for  particular  districts, 
the  committee  will  request  nominations 
by  mail  hum  all  kiwifmit  growers  in  the 
district  involved,  by  a  date  to  be 
si}ecified  by  the  committee.  Nomination 
forms  shall  provide  for  names  of 
nominees,  as  well  as  the  nominating 
grower’s  name,  address,  telephone 
number,  and  signature.  Candidates  and 
growers  may  provide  appropriate 
voluntary  information  on  their 
candidates’  qualifications  to  serve.  Such 
information  might  include  a  background 
statement  or  resume.  This  information 
may  be  presented  in  the  ballots 
submitted  to  growers. 

After  receiving  nominations  fi'om 
growers,  the  committee  with  the 
Department,  will  evaluate  the 
qualifications  of  nominees.  If  any 
nominees  do  not  qualify,  they  will  be  so 
notified  in  writing.  Submitted 
qualifying  names  will  be  listed  on  the 
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ballot.  Mai)  ballots  will  be  sent  to  all 
growers  by  a  date  to  be  specified  by  the 
committee.  Each  grower  should 
complete  and  mail  in  cme  ballot  for  the 
one  district.  If  the  grower  produces  in 
more  than  one  district  the  grower 
should  vote  in  the  one  district  for  which 
the  grower  wishes  to  be  represented.  In 
addition,  growers  may  nominate 
qualified  individuals  from  the  district 
involved  other  than  those  appearing  on 
the  ballot,  by  writing  in  such 
candidates’  names  on  the  mail  ballots. 
Returned  ballots  will  need  to  be 
postmarked  by  a  date  specified  by  the 
committee.  The  Department  will  tally 
the  results.  Candidates  who  receive  the 
highest  number  of  votes  for  each 
position  will  be  presented  to  the 
Secretary  for  selection.  If  the  vote  is 
tied,  another  mail  ballot  will  be  sent  to 
the  affected  districts,  listing  only 
candidates  receiving  the  tie  votes. 

The  above-described  procedures  will 
be  utilized  until  the  committee 
reccHnmends  to  the  Secretary  additions 
to  or  modifications  of  these  nomination 
procedures  or  the  Department  finds, 
through  other  sources,  that  such 
modifications  are  necessary. 

Based  on  the  above  information,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
and  that  the  action  set  forth  herein  will 
benefit  producers  and  handlers  of 
California  kiwifruit. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because: 

(1)  This  nomination  process  should  be 
available  immediately  to  reduce  the 
costs  of  administering  the  order; 

(2)  Kiwifhiit  growers  and  handlers  are 
aware  of  this  action  which  was 
unanimously  recommended  by  the 
committee  at  a  public  meeting;  and 

(3)  This  interim  final  rule  provides  a 
30-day  comment  period,  and  all 
comments  timely  received  will  be 
considered  prior  to  fiitalizaticm  of  this 
action. 


List  of  Snbfects  in  7  CFR  Part  920 

Kiwifruit,  Marketing  agreements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  920  is  amended  as 
follows: 

PART  920— KIWIFRUIT  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  920  continues  to  read  as  follows: 

Authority;  Secs.  1-19, 48  Stat.  31,  as 
amended:  7  U.S.C.  601-674. 

2.  Section  920.122  is  added  to  read  as 
follows: 

§920.122  Nomination  procedures. 

(a)  The  manner  of  nominating  grower 
members  and  alternate  members  to  the 
committee  shall  be  as  follows: 

(1)  The  committee’s  mailing  of  an 
approved  nomination  form  to  all 
kiwifhiit  growers  of  record  shall 
constitute  notice  of  nominations.  All 
eligible  kiwifruit  growers  may  nominate 
themselves  or  any  other  eligible 
kiwifruit  grower  to  vacant  committee 
positions  for  the  nominee’s  district. 
Completed  nomination  forms  shall  be 
returned  to  the  office  of  the  committee 
by  a  date  specified  by  the  committee 
and  approved  by  an  agent  of  the 
Secretary.  Nomination  forms  shall 
provide  for  names  of  nominees,  as  well 
as  the  nominating  grower’s  name, 
address,  telephone  number,  and 
signature.  Incomplete  nominations 
forms  will  not  be  considered  valid. 

(2)  For  each  district  involved  in  the 
current  year’s  nominations,  committee 
staff,  with  the  Secretary’s  oversight, 
shall  establish  a  slate  of  candidates  with 
the  names  of  all  qualified  nominees 
received.  Persons  submitting  invalid 
nomination  forms  shall  be  notified  of 
such  by  the  committee.  Within  a 
reasonable  time  period,  a  ballot 
containing  a  slate  of  candidates  shall  be 
mailed  to  all  growers  of  record  within 
the  respective  district  represented  by 
such  candidates.  The  committee  shall 
provide  a  reasonable  period  of  time  to 
growers  to  cast  votes  on  the  candidates 
and  return  the  completed  ballots  for 
tallying. 

(3)  To  be  eligible  to  vote,  growers 
must  be  producing  kiwifruit  during  the 
crop  year  nominations  are  held  and 
within  the  district  represented  by  the 
candidates  on  the  ballot.  A  grower  may 
only  vote  for  candidates  from  one 
district  and  may  only  cast  one  ballot. 
Growers  may  also  cast  votes  for  eligible 
candidates  who  do  not  appear  on  the 
ballots  by  writing  in  the  name  of  such 
candidates  on  the  ballot.  Each  ballot 
shall  provide  fev  a  voter  etigibiHty 
certification  which  must  include  the 


voter's  name,  address,  telephone 
number,  and  signature,  as  well  as  the 
namefs)  of  all  handlers  which  handled 
the  current  season’s  crop.  At  the 
discretion  of  the  Secretary,  the  ballots 
may  include  other  background 
information  about  each  candidate 

(4)  In  order  to  be  valid,  ballots  must 
be  executed  in  accordance  with  the 
instructions  set  forth  on  the  ballot,  and 
are  to  be  returned  to  the  Secretary’s 
agent  who  will  tally  the  ballots  with 
such  assistance  from  the  committee  as 
may  be  requested  by  the  agent.  Such 
ballots  shall  be  postmarked  by  a  date 
specified  by  the  committee  and 
approved  by  an  agent  of  the  Secretary. 

(5)  The  names  of  the  persons 
receiving  the  highest  total  number  of 
votes  for  a  particular  position  shall  be 
submitted  to  the  Secretary  as  the 
nominees  for  such  positions.  In  the 
event  of  a  tie  vote,  a  ballot  containing 
only  the  names  of  the  candidates 
receiving  the  tied  vote  shall  be  mailed 
to  all  growers  in  the  affected  district. 

(bl  In  the  event  of  a  vacancy  as 
specified  in  §  920.26,  the  committee 
shall  utilize  the  same  procedure  as 
prescribed  in  §  920.122  (a)(1)  through 
(a)(5)  to  fill  such  vacancy. 

Dated:  December  21, 1992. 

Robert  C  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
|FR  Doc.  92-31659  Filed  12-29-92;  8:45  am) 
BILUf4G  CODE  3410-02-M 

7  CFR  Parts  932  and  944 
[Docket  No.  FV-92-067FR] 

Olives  Grown  in  California  and  Olives 
Imported  Into  the  United  States; 
Revision  of  Size  Requirements  - 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY;  The  U.S.  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule  the  provisions  of  two  interim 
final  rules  which  relaxed  size 
requirements  established  for  California 
and  imported  olives.  For  California 
olives,  this  action  allows  “Large”  size 
olives  the  Ascolano,  Barouni,  and  St. 
Agostino  varieties  to  be  used  in  the 
production  of  canned  ripe  whole  or 
whole  pitted  erfives.  This  action  also 
makes  adjustments  in  the  Medium, 
Jumbo,  Colossal,  and  Super  Colossal 
size  designations  established  for 
California  olives,  and  revises  the 
minimum  size  requirements  in  effect  for 
California  olives.  This  action  is 
intended  to  help  the  California  olive 
industry  better  meet  current  market 
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requirements,  and  make  smaller  olives 
of  certain  varieties  available  for  rise  in 
the  production  of  canned  ripe  olives. 

The  changes  were  unanimously 
recommended  by  the  California  Olive 
Committee,  which  works  with  the 
Department  in  administering  the 
marketing  order  program  for  olives 
grown  in  California.  As  required  imder 
section  8(e)  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  this 
secticm  also  changes  the  olive  import 
regulation,  so  that  it  conforms  with  die 
requirem«its  e^blished  under  the 
California  olive  marketing  order.  Thus, 
this  final  rule  relaxes  minimum  size 
requirements  established  for  imported 
olives  of  the  Ascalano,  Barouni,  St. 
Agostino,  and  Obliza  varieties.  It  also 
eliminates  obsolete  and  unnecessary 
language  in  the  import  regulation. 
EFFECTIVE  DATE:  January  29, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Caroline  C.  Thorpe,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96458,  room  2525-S.  Washingtcm, 
DC  20090-6456:  telephone  (202)  720- 
8139. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  and  OrdOT  No.  932  (7  CFR 
part  932),  both  as  amended,  regulating 
the  handling  of  olives  grown  in 
California,  hereinafter  referred  to  as  the 
order.  The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674], 
hereinafter  referred  to  as  the  Act. 

This  final  rule  is  also  issued  pursuant 
to  section  8(e)  of  the  Act,  which 
provides  that  whmever  specified 
commodities,  including  olives,  are 
r^ulated  imd^  a  Federal  marketing 
order,  imports  of  that  commodity  must 
meet  the  stime  or  comparable  grade, 
size,  quality,  and  maturity  requirements 
as  those  in  effect  for  the  domestically 
produced  commodity. 

This  final  rule  has  been  reviewed  by 
the  Department  in  accordance  with 
Departoental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  "non-majOT*’  rule. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect  This 
final  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  iireconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Uad^ 
section  603c(15)(A)  of  the  Act,  any 
handler  sidiject  to  an  ordw  may  file 


with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  d)ligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary’s  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  aner  date  of 
the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Re^latoiy  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  considered  the 
economic  impact  of  this  action  on  small 
entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  com^tibility. 

Import  regulations  issued  under  the 
Act  are  bas^  on  those  established 
under  Federal  marketing  orders.  Thus, 
this  action  should  also  have  small  entity 
orientation  and  should  impact  both 
small  and  large  business  entities  in  a 
manner  comparable  to  rules  issued 
under  such  marketing  orders. 

It  is  estimated  that  6  handlers  of 
California  olives  are  subject  to 
regulation  imder  the  order  during  the 
cuirmt  season,  and  there  are 
approximately  1,350  producers  of 
California  olives.  There  are 
approximately  25  importers  of  olives 
subject  to  the  olive  import  regulation. 
Sm^  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms,  which  include  olive  handlers  and 
impmters,  are  defined  as  those  whose 
annual  receipts  are  less  than  $3,500,000. 
Most  of  the  olive  producers  may  be 
classified  as  small  entities.  None  of  the 
olive  handlers  may  be  classified  as 
small  entities.  The  majority  of  olive 
importers  may  be  classified  as  small 
entities. 

Interim  final  rules  changing  the 
domestic  and  import  regulations  were 
issued  on  August  6. 1992,  and 


published  in  the  Federal  Register  on 
August  13, 1992  (57  FR  36351  and  57 
FR  36354).  These  rules  provided  that 
interested  persons  could  file  comments 
through  September  14, 1992.  No 
comments  were  received.  These  rules 
changed  §  932.152  of  the  order  (7  CFR 
932.152)  and  paragraphs  (b)(3)  and 
(b)(5)  of  the  olive  import  regulation  (7 
ere  944.401).  The  interim  final  rules 
were  effective  for  the  period  August  6, 
1992,  throu^  July  31, 1993. 

Nearly  all  of  the  olives  grown  in  the 
United  States  are  produced  in 
California.  1116  growing  areas  are 
scattered  throughout  C^fomia,  with 
most  of  the  commercial  production 
coming  from  inland  valleys.  In  1990, 
about  77  percent  of  the  production  came 
horn  the  San  Joaquin  Valley  and  23 
{>ercent  from  the  Sacramento  Valley. 
California  olives  are  primarily  used  for 
canned  ripe  whole  and  whole  pitted 
olives  which  are  eaten  out  of  hand  as 
hors  d’oeuvres  or  used  as  an  ingredient 
in  cooking  and  in  salads.  The  caimed 
ripe  olive  market  is  essentially  a 
domestic  market.  Very  few  California 
olives  are  exported. 

CHive  production  has  fluctuated  from 
a  low  of  24,200  tois  during  the  1972- 
73  crop  year  to  a  high  of  146,500  tons 
during  the  1982-83  crop  year.  The 
California  Olive  Committee  (committee) 
indicated  that  1990-91  production 
totalled  about  126,872  tons.  The  various 
varieties  of  olives  produced  in 
California  have  altMnate  bearing 
tendencies  with  hi^  production  one 
year  and  low  the  next.  The  1991-92 
production  totaled  approximately 
63,260  tons.  Estimated  1992-93 
production  is  125,000  tons. 

Section  932.152  of  the  rules  and 
regulations  in  effect  imder  the  olive 
maiketing  order  establishes  outgoing 
regulations  fcH'  packaged  olives.  Sudbi 
regulations  incliHle  the  requirement  that 
canned  ripe  whole  and  whole  pitted 
olives  must  conform  to  seven 
established  size  designations,  ranging 
from  Small  to  Super  Colossal.  These 
size  designations  are  defined  in  terms  of 
average  count  ranges  per  pound  for  each 
of  four  variety  groups.  For  example,  the 
Small  size  is  defined  for  Variety  Group 
2,  except  Obliza,  to  mean  there  are  from 
128  to  140  olives  p«'  poimd,  and  the 
Colossal  size  for  all  variety  groups  is 
defined  to  mean  that  there  are  41  to  50 
olives  per  pound. 

The  size  designations  established  in 
§  932.152  are  related  to  the  minimum 
size  requirements  for  canned  ripe  whole 
and  whole  pitted  olives  that  are 
established  under  §  932.52  of  the  order. 
These  minimum  size  requirements 
indude  tolerances  for  undersized  olives. 
For  example,  the  minimum  canning  size 
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for  whole  or  whole  pitted  olives  of  the 
Obliza  variety  is  estabhshed  at  1/121 
pound.  Under  §  932.152,  the  smallest 
size  designation  authorized  for  Obliza 
olives  is  Medium,  with  a  count  range  of 
106  to  121  olives  per  pound.  Thus,  the 
minimum  weight  requirement  under 
§  932.52  equals  the  weight  of  the 
smallest  Obliza  olives  authorized  for 
canning  uses. 

Section  932.52  also  provides  an 
allowance  for  olives  that  weigh  less  than 
the  specihed  minimum  weights.  For  the 
Obliza  variety,  up  to  35  percent  of  the 
olives  in  lots  of  Medium  size  category 
olives  may  weigh  less  than  1/121 
pound,  including  up  to  7  percent  of  the 
olives  in  such  lots  which  may  weigh 
less  than  1/135  pound.  The  1/135 
pound  represents  the  mid-point  of  the 
Small  size  designation,  which  is  defined 
to  mean  that  there  are  between  128  and 
140  olives  per  pound.  The  Small  size 
designation  is  one  size  smaller  than  the 
Medium  size  designation,  which  is  the 
smallest  size  designation  authorized  for 
Obliza  olives  for  canning  use.  For 
Obliza  olives  that  fall  within  authorized 
size  designations  larger  than  Medium, 
not  more  than  5  percent  of  the  olives 
m^  weigh  less  than  1/121  pound. 

The  order  also  provides  tnat  olives 
that  are  smaller  than  those  authorized 
for  use  as  whole  and  whole  pitted  olives 
may  be  authorized  for  use  in  the 
production  of  limited  use  styles  of 
olives,  such  as  halved,  segmented, 
sliced  or  chopped  olives.  Limited  use 
sizes  are  specified  in  terms  of  minimum 
weights  for  individual  olives  in  various 
size  categories  by  variety  groups.  This  is 
to  recognize  the  different  sizing 
characteristics  of  the  individual 
varieties  and  types  of  California  olives. 
Olives  used  in  limited  use  styles  are  too 
small  to  be  desirable  for  use  as  whole  or 
whole  pitted  canned  olives  because 
their  flesh-to-pit  ratio  is  too  low. 
However,  they  are  satisfactory  for  use  in 
the  production  of  limited  use  styles. 
Authorizing  the  smaller-sized  olives  to 
be  used  for  limited  use  styles  makes 
more  olives  available  for  canning. 

At  a  meeting  held  March  5, 1992,  the 
'X)mmittee,  the  agency  responsible  for 
local  administraUon  of  the  marketing 
order,  recommended  changes  in  the  size 
requirements  to  become  efiective  on  or 
about  August  1, 1992,  when  the  1992- 
93  season  for  California  olives  began. 
Section  932.52  of  the  order  provides 
that  the  Secretary,  on  the  basis  of  a 
recommendation  of  the  committee  or 
other  available  information,  may  change 
the  sizes,  tolerances  or  percentages 
specified  in  that  section.  Specifically, 
the  committee  recommended  that  the 
current  size  requirements  be  relaxed  to 
allow  “Large’*  size  olives  of  the 


Ascolano,  Barouni,  and  St.  Agostino 
varieties  to  be  used  in  the  production  of 
canned  ripe  whole  or  whole  pitted 
olives.  The  committee  also 
recommended  adjustments  in  the 
Medium,  Jumbo,  Colossal,  and  Super 
Colossal  size  designations  established 
for  all  variety  groups  of  California 
olives,  and  revisions  in  the  minimum 
size  requirements  established  in 
§  932.52  so  that  they  are  consistent  with 
the  revised  size  designations.  Finally, 
the  committee  recommended  changes  in 
the  count  ranges  established  for  limited 
use  size  olives.. 

Prior  to  the  issuance  of  the  interim 
final  rule,  olives  of  the  Ascolano, 
Barouni,  and  St.  Agostino  varieties  were 
required  to  be  at  least  Extra  Large  in  size 
to  be  used  in  the  production  of  canned 
ripe  whole  or  whole  pitted  olives.  'This 
ac^on  provides  that  smaller  olives  of 
such  varieties  (those  falling  in  the  Large 
size  category)  also  be  authorized  for 
canning  uses.  This  action  is  designed  to 
increase  the  availability  of  Large  sized 
canning  olives,  consistent  with  current 
market  requirements. 

This  action  also  revises  the  average 
count  ranges  establislied  in  §  932.152(f). 
The  Medium  size,  defined  as  having 
from  106  to  121  olives  per  pound,  is 
redefined  to  mean  that  there  are 
between  106  and  127  olives  per  pound. 
'This  change  in  the  Medium  size  range 
will  permit  fruit  which  would  otherwise 
be  classified  as  Small  sized  fruit  to  be 
classified  as  medium  sized  fruit. 

Additionally,  the  Jumbo  size 
designation  is  being  redefined  to  mean 
47  to  60  olives  per  pound,  compared 
with  the  previous  range  of  51  to  60 
olives  per  pound.  Likewise,  the  Colossal 
size  designation  is  being  redefined  to 
mean  33  to  46  olives  per  pound, 
compared  with  41  to  50  olives  per 
pound,  and  the  Super  Colossal  size  will 
mean  there  are  32  or  fewer  olives  per 
pound  rather  than  40  or  fewer  olives  per 
pound. 

The  committee  reports  that  the 
industry  has  an  excess  of  Super  Colossal 
sized  fiiiit  which  has  a  more  limited 
demand  and  is  harder  to  sell  than  fruit 
of  the  Jumbo  and  Colossal  sizes.  The 
committee  therefore  recommended  that 
the  minimum  number  of  finit  per  poimd 
established  for  the  Super  Colossal  size 
designation  be  increased  so  that  a 
greater  volume  of  finit  will  be  available 
to  be  marketed  in  the  more  popular  size 
designations.  Adjustment  of  the  size 
ranges  will  decrease  inventories  of 
larger  size  fruit,  by  permitting  some  of 
this  fruit  into  the  size  ranges  which  are 
more  in  demand.  This  will  allow 
producers  and  handlers  to  better  meet 
current  market  requirements. 


This  rule  also  adds  a  new  paragraph 
(h)  to  §  932.152  to  revise  the  minimum 
size  requirements,  which  are  specified 
in  §  932.52  of  the  order.  The  minimum 
size  requirements  that  appear  in 
§  932.52  of  the  order  and  that  remain 
unchanged  are  also  included  in  the  new 
paragraph  (h).  These  changes  in  the 
minimum  size  requirements  are 
necessary  so  that  they  are  consistent 
with  the  revised  size  designations 
discussed  previously.  For  example,  the 
minimum  size  requirement  for  olives  of 
the  Ascolano,  Barouni,  and  St.  Agostino 
varieties  is  being  changed  from  1/88 
pound  to  1/105  poimd  to  reflect  the 
authority  to  use  Large  sized  fruit  of  such 
varieties  for  canning  purposes. 

Section  932.152  mso  contains  average 
count  ranges  for  limited  use  size  olives. 
'This  action  revises  the  average  count 
range  established  for  the  Ascolano, 
Barouni,  and  St.  Agostino  varieties  of 
olives  to  reflect  the  previously 
discussed  revision  to  allow  Large  sized 
olives  of  these  varieties  to  be  used  in  the 
production  of  whole  and  whole  pitted 
styles.  The  current  count  range  of  91  to 
140  olives  per  pound  is  being  changed 
to  a  count  range  of  106  to  180  olives  per 
poimd. 

As  required  under  section  8(e)  of  the 
Act,  this  action  makes  conforming 
changes  in  the  olive  import 
retirements. 

Chirrently,  canned  ripe  olives,  and 
bulk  olives  for  processing  into  canned 
ripe  olives,  imported  into  the  United 
States  must  meet  certain  minimum 
grade  and  size  requirements  specified  in 
Olive  Regulation  1  (7  CFR  944.401).  All 
canned  ripe  olives  are  required  to  be 
inspected  and  certified  prior  to 
importation  (release  from  custody  of  the 
United  States  Custom  Service),  and  all 
bulk  olives  for  processing  into  canned 
ripe  olives  must  be  inspected  and 
certified  prior  to  canning.  “Canned  ripe 
olives”  means  olives  in  hermetically 
sealed  containers  and  heat  sterilized 
under  pressure,  of  two  distinct  types, 
“ripe”  and  “green-ripe”,  as  defined  in 
the  current  U.S.  Standards  for  Grades  of 
Canned  Ripe  Olives  (7  CFR  52.3751- 
52.3764).  'The  term  does  not  include 
Spanish-style  green  olives.  Any  lot  of 
olives  failing  to  meet  the  import 
requirements  may  be  exported  or 
disposed  of  under  the  supervision  of  the 
Processed  Products  Branch  of  the  Fruit 
and  Vemtable  Division,  with  the  costs 
of  certifying  the  disposal  of  the  olives 
borne  by  the  importer.  Any  person  may 
import  up  to  100  pounds  (drained 
weight)  of  canned  ripe  olives  or  bulk 
olives  exempt  from  tuese  grade  and  size 
retirements. 

'This  final  rule  modifies  paragraphs 
(b)(3)  and  (b)(5)  of  the  olive  import 
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regulation  to  relax  the  minimum  size 
requirements  established  for  imported 
canned  whole  ripe  olives  of  the 
Ascolano,  Barouni,  SL  Agostino,  and 
Obliza  varieties.  It  also  eliminates 
obsolete  and  unnecessary  language  in 
the  import  regulation. 

As  previously  indicated,  the  grade 
and  size  requirements  contained  in  the 
olive  import  regulation  are  based  on 
those  in  effect  for  olives  grown  in 
California  under  Marketing  Order  No. 
932.  The  choiges  in  the  import 
requirements  reflect  the  changes  in  the 
minimum  size  requirements  established 
for  domestically  c^wn  olives. 

Based  on  the  above  information,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  committee  and  other 
available  iniormation,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act 

In  accordance  with  section  8(e)  of  the 
Act.  the  United  States  Trade 
Representative  has  concurred  with  the 
issuance  of  this  final  rule. 

List  ofS«d))ects 
7  CFR  Part  932 

Marketing  agreements,  Olives, 
Reporting  recordke^ing 
requirements. 

7  CFR  Part  944 

Avocados,  Food  grades  and  standanls, 
Grapefruit,  Grapes,  Imports.  Kiwifruit 
Limes,  Olives  and  Oranges. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  932  and  944  are 
amended  as  follows:  _ 

1.  The  authority  citation  for  7  CFR 
parts  932  and  944  continues  to  read  as 
follows: 

Authority:  Secs.  1-19, 48  Stat.  31,  as 
amended:  7 13.S.C  801-674. 

PART  932-OUVES  GROWN  IN 
CALIFORNIA 

2.  Accordingly,  the  interim  final  rule 
amending  the  provisions  of  §932.152 
which  was  published  in  the  Federal 
Register  (57  FR  36351,  August  13. 

1992),  is  adopted  as  a  final  rule. 

PART  944— FRUITS;  IMPORT 
REGULATK)NS 

3.  Accordingly,  the  interim  final  rule 
amending  the  provisions  of  §944.401 
which  was  puhlishod  in  the  Federal 
Register  (57  FR  36354,  August  13, 

1992),  is  adopted  as  a  final  rule. 


Dated:  December  21, 1992. 

Robert  C  Keeney, 

Deputy  Dkectof,  Ftuitand  Vegetable  Division. 
(FRDoc  92-31663  Filed  12-29-92;  6:45  am] 
aXUNG  OOOE  MtO-OI-H 

7  CFR  Pail  932  and  944 
[Docket  No.  FV-«1-460FR) 

Olives  Grown  In  Cattfomla  and 
Imported  OHvee;  Filial  Rule  for  Limited 
Use  OHvee  Grown  in  CaMfomia  end 
OHve  Imports 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Department  of 
A^culture  (Department)  is  adopting  as 
a  final  rule  the  provisions  of  two  interim 
final  rules  that  authorized  the  use  of 
smaller  sized  California  and  imported 
olives  in  the  production  of  limited  use 
styles.  Olives  used  in  limited  use  styles 
are  too  small  to  be  desirable  for  use  as 
whole  or  whole  pitted  canned  olives 
because  their  flesh-to-pit  ratio  is  too 
low.  However,  they  are  satisfactory  for 
use  in  the  production  of  limited  use 
styles  such  as  wedges,  halves,  slices,  or 
segments.  This  action  will  help  the 
California  olive  industry  and  importers 
to  meet  the  increasing  market  needs  of 
the  food  service  industry  by  making 
smaller  olives  available  for  use  in  the 
production  of  limited  use  styles. 
EFFECTIVE  GATE:  This  action  is  eflective 
on  January  29, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Caroline  C.  Thorpe,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96458,  room  2S25-S,  Washington. 
DC  20090-6456;  telephone  (202)  720- 
8139. 

SUPPLEMENTARY  INFORMATION:  This  final 

rule  is  issued  under  Marketing  _ 

Agreement  and  Order  No.  932  (7  CFR 
part  932),  both  as  amended,  regulating 
the  handling  of  olives  grown  in 
California,  hereinafter  referred  to  as  the 
order.  The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  u!s.C.  601-674), 
hereinafter  referred  to  as  the  Act 
This  final  rule  is  also  issned  pursuant 
to  section  8(e)  of  the  Act  which 
provides  that  whenever  specified 
commcxlittes,  including  olives,  are 
regulated  under  a  Federal  marketing 
order,  imports  of  that  commodity  must 
meet  the  same  or  comparable  gr^e, 
size,  quality,  and  maturity  requirements 
as  those  in  efiect  for  the  domestically 
produced  commodity. 

This  final  rule  has  been  reviewed  by 
the  Department  of  Agriculture 


(Department)  in  acxx>rdan(»  with 
Departmental  Regulation  1512-1  and 
the  criteria  cxmtainad  in  Executive 
Cfrder  12291  and  has  been  determined 
to  be  a  “non-major”  rule. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Qvil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  e£fec:t  This 
rule  will  not  preempt  any  State  or  lec:al 
laws,  r^ulaticms,  or  policies,  unless 
they  present  an  irrecxrndlable  rtinflint 
with  this  rule. 

The  Acft  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court  Under 
section  60^15)(A)  of  the  Act,  any 
handler  subjec:t  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connec:tion 
with  the  order  is  not  in  acxordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  aflorded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Seca«tary  would  rule  on  the 
petition.  The  Act  provides  that  the 
distric:t  court  of  the  United  States  in  any 
district  in  whicfr  the  haikller  is  an 
inhabitanU  or  has  his  principal  plac»  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary’s  ruling  on  t^ 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  date  of 
the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Re^latory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  considered  the 
economic  impact  of  this  action  on  small 
entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subjec:t  to  such  actions  in  cirder 
that  small  businesses  will  not  be  unduly 
at  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Ad.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
thrcmgh  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

Import  regulations  issued  under  the 
Act  are  based  on  those  established 
under  Federal  marketing  orders.  Thus, 
this  action  ^ould  also  ^ve  small  entity 
orientation  and  should  impact  both 
small  and  large  business  entities  in  a 
manner  comparable  to  rules  issued 
under  such  marketing  orders. 

It  is  estimated  that  6  handlers  of 
Califomia  olives  are  subjed  to 
regulation  under  the  orcier  during  the 
current  season,  and  there  are 
approximately  1.350  olive  producers  in 
C^fomia.  There  are  approximately  25 
importers  of  olives  subjed  to  the  olive 


62164  Federal  Register  /  Vol.  57,  No.  251  /  Wednesday,  December  30,  1992  /  Rules  and  Regulations 


import  regulation.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  Most  of  the  olive 
producers  may  be  classified  as  small 
entities  and  none  of  the  olive  handlers 
may  be  classified  as  small  entities.  The 
maiority  of  olive  importers  may  be 
classified  as  small  entities. 

Interim  final  rules  modifying  the 
marketing  order  and  import  regulations 
are  issued  on  August  5, 1992,  and 
published  in  the  Federal  Register  on 
August  11, 1992  (57  FR  35745  and  57 
FR  35747).  These  rules  provided  that 
interested  persons  could  file  comments 
through  September  10, 1992.  No 
comments  were  received.  These  rules 
modified  section  932.153  of  the  order  (7 
CFR  932.153)  and  para^ph  (b)(12)  of 
the  olive  import  regulation  (7  CFR 
944.401).  These  m^ifications  are 
finalized  in  this  action.  The  interim 
final  rules  became  effective  on  August  1, 
1992. 

Nearly  all  of  the  olives  grown  in  the 
United  States  are  produced  in 
California.  The  growing  areas  are 
scattered  throughout  California,  with 
most  of  the  commercial  production 
coming  from  inland  valleys.  In  1990, 
about  77  percent  of  the  production  came 
from  the  San  Joaquin  Valley  and  23 
percent  hum  the  Sacramento  Valley. 
California  olives  are  primarily  used  for 
canned  ripe  whole  and  whole  pitted 
olives,  which  are  eaten  out  of  hand  as 
hors  d’oeuvres  or  used  as  an  ingredient 
in  cooking  and  in  salads.  The  canned 
ripe  olive  market  is  essentially  a 
domestic  market.  Very  few  California 
olives  are  exported. 

Olive  proauction  has  fluctuated  from 
a  low  of  24,200  tons  during  the  1972- 
73  crop  year  to  a  high  of  146,500  tons 
during  the  1982-63  crop  year.  The 
California  Olive  Committee  (committee) 
indicated  that  1990-91  production 
totalled  about  126,872  tons.  The  various 
varieties  of  olives  produced  in 
California  have  alternate  bearing 
tendencies  with  high  production  one 
year  and  low  the  next.  Total  production 
for  1991-92  totaled  about  63,260  tons. 
Estimated  production  for  the  1992-93 
season  is  125,000  tons.  However,  based 
on  past  production  and  marketing 
experience,  the  committee  believes  that 
handlers  will  need  smaller  sized  olives 
during  the  1992-93  crop  year  to  meet 
market  requirements  for  limited  use 
styles  of  canned  olives.  Absent  this 
action,  olives  which  Are  smaller  than 
those  authorized  for  whole  and  whole 
pitted  canning  uses  will  have  to  he 


disposed  of  by  handlers  into  non¬ 
canning  uses  such  as  crushing  into  oil. 

Paragraph  (a)(3)  of  §  932.52  of  the 
order  for  California  olives,  provides  that 
processed  olives  smaller  than  the  sizes 
prescribed  for  whole  and  whole  pitted 
styles  may  be  used  for  limited  uses  if 
recommended  by  the  committee  and 
approved  by  the  Secretary.  Until 
October  1, 1991,  paragraph  (a)(3)  also 
prescribed  minimum  sizes,  by  variety 
group,  which  could  be  authorized  for 
use  in  the  production  of  limited  use 
styles  by  the  Secretary.  The  sizes  were 
specific  in  terms  of  minimum  weights 
for  individual  olives  in  various  size 
categories  by  variety  groups.  This  was  to 
recognize  the  different  sizing 
characteristics  of  the  individual 
varieties  and  types  of  California  olives. 
Olives  used  in  limited  u.se  styles  are  too 
small  to  be  desirable  for  use  as  whole  or 
whole  pitted  canned  olives  because 
their  flesh-to-pit  ratio  is  too  low. 
However,  they  are  satisfactory  for  use  in 
the  production  of  limited  use  styles. 

Such  styles  include  halved,  segmented, 
sliced,  and  chopped  canned  ripe  olives. 

Effective  October  1, 1991,  certain  non¬ 
canning  size  disposition  requirements 
specified  in  §  932.51(a)(3)  and  minimum 
sizes  authorized  for  limited  use 
specified  in  §  932.52(a)(3)  of  the  order 
were  suspended.  The  committee  may 
now  recommend  the  use  of  olives  for 
limited  uses  that  are  smaller  than  those 
previously  permitted  under  the  order. 
Minimum  size  and  grade  requirements 
may  be  recommended  annually  by  the 
committee  and  approved  by  the 
Secretary.  The  sizes  authorized  herein 
are  the  same  as  those  established  for  the 
1991-92  crop  year. 

The  minimum  sizes  which  could 
previously  be  authorized  for  limited 
uses  were  established  in  a  1971 
amendment  to  the  order.  Olives  smaller 
than  the  prescribed  minimum  sizes 
which  could  be  authorized  for  limited 
uses  had  to  be  disposed  of  for  less 
profitable  non-canning  uses  such  as 
crushing  for  oil.  Returns  to  producers 
are  lower  on  smaller  firiit  used  for  such 
purposes.  The  use  of  smaller  sized 
olives  for  limited  use  styles  has  been 
authorized  in  all  but  two  crop  years 
since  the  order  was  instituted  in  1965. 

Since  the  1971  amendment,  there 
have  been  substantial  changes  within 
the  olive  industry.  In  spite  of  the  annual 
limited  use  authorization,  in  recent 
years  the  industry  has  not  been  able  to 
meet  market  requirements  for  its 
products,  especially  the  limited  use 
styles  used  primarily  by  the  food  service 
industry.  The  demand  for  processed 
olives  and  for  limited  use  styles  is 
expected  to  continue  to  increase.  At  the 
same  time,  the  industry  has  not  been 


able  to  increase  production  to  meet 
market  needs  for  canned  ripe  olives. 

The  committee  conducted  a  study 
during  the  1990-91  crop  year  to 
determine  the  feasibility  of  utilizing 
smaller  sized  olives  in  the  production  of 
limited  use  styles  and  to  determine 
which  sizes  could  be  efficiently 
rocessed  into  such  styles.  All  olive 
andlers  within  the  industry 
participated  in  the  study.  All  handlers 
reported  that  smaller  sizes  can  be 
efficiently  processed  into  limited  use 
styles.  Advanced  technology  in  the  form 
of  better  processing  equipment  is 
currently  available.  The  new  technology 
allows  handlers  to  process  smaller 
olives  into  limited  use  styles  more 
efficiently  than  was  possible  in  the  past. 

On  December  2, 1991,  the  committee 
recommended  the  establishment  of 
minimum  sizes  to  be  authorized  for  use 
in  the  production  of  limited  use  styles 
during  the  1992-93  season.  The  size 
requirements  are  based  on  the  study 
conducted  by  the  committee  during  the 
1990-91  crop  year.  The  grade 
requirements  are  the  same  as 
established  in  recent  seasons.  The 
specific  sizes  for  the  variety  groups  are 
the  minimum  sizes,  which  are  deemed 
desirable  for  use  in  the  production  of 
limited  use  styles  at  this  time.  As  in  past 
year,  permitting  the  use  of  smaller 
olives  in  the  pi^uction  of  limited  use 
styles  will  allow  handlers  to  take 
advantage  of  the  strong  market  for 
halved,  segmented,  sliced,  and  chopped 
canned  ripe  olive.  Handlers  will  be  able 
to  market  more  olives  than  will  be 
permitted  in  the  absence  of  this 
relaxation  in  size  requirements.  This 
additional  opportunity  is  provided  to 
maximize  the  use  of  the  available  olive 
supplies  and  facilitate  market 
expansion,  thereby  increasing  retiurns  to 
producers.  In  the  absence  of  this  action, 
the  smaller  fi^it  would  have  to  be 
di^osed  of  for  less  profitable  uses. 

Canned  ripe  olives,  and  bulk  olives 
for  processing  into  canned  ripe  olives, 
imported  into  the  United  States  must 
meet  certain  minimum  grade  and  size 
requirements  specified  in  Olive 
Regulation  1  (7  CFR  944.401J.  All 
canned  ripe  olives  are  required  to  be 
inspected  and  certified  prior  to 
importation  (release  fi'om  custody  of  the 
United  States  Custom  Service),  and  all 
bulk  olives  for  processing  into  canned 
ripe  olives  must  be  inspected  and 
certified  prior  to  canning.  “Canned  ripe 
olives"  means  olives  in  hermetically 
sealed  containers  and  heat  sterilized 
under  pressure,  of  two  distinct  types, 
"ripe”  and  “green-ripe”,  as  defined  in 
the  current  U.S.  Standards  for  Grades  of 
Canned  Ripe  Olives  (7  CFR  52.3751- 
52.3764).  *rhe  term  does  not  include 
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Spanish-style  green  olives.  Any  lot  of 
olives  failing  to  meet  the  import 
requirements  may  be  exported  or 
disposed  of  under  the  supervision  of  the 
Processed  Products  Branch  of  the  Fruit 
and  Vegetable  Division,  with  the  costs 
of  certiiying  the  disposal  of  the  olives 
borne  by  the  importer.  Any  person  may 
import  up  to  100  pounds  (d^ned 
weight)  of  canned  ripe  olives  or  bulk 
olives  exempt  firom  ^ese  grade  and  size 
retirements. 

This  final  rule  modifies  paragraph 
(b)(12)  of  the  olive  import  regulation  (7 
944.401)  to  authorize  the 
importation  of  bulk  olives  which  do  not 
meet  the  minimum  size  requirements 
established  for  olives  for  \^ole  and 
whole  pitted  uses  to  be  used  in  the 
production  of  limited  use  styles  for  the 
1992-93  season  which  began  August  1, 
1992.  This  rule  also  establishes  size 
requirements  for  such  olives  in 
paragraph  (b)(12). 

The  grade  and  size  requirements 
contained  in  the  olive  import  regulation 
are  based  on  those  established  for  olives 
grown  in  California  imder  the  order. 
This  action  reflects  the  changes  made  in 
the  requirements  for  olives  for  limited 
use  styles  grown  in  California. 

The  minimum  sizes  for  limited  use 
styles  will  be  the  same  as  those 
established  for  the  1991-92  season.  The 
size  requirements  are  specified  in  terms 
of  minimum  weights  for  individual 
olives  in  various  variety  groups  and  are 
the  same  for  both  domestic  and 
imported  olives.  An  extra  category  is 
contained  in  the  import  regulation  to 
apply  comparable  requirements  for 
varieties  not  grown  domestically.  The 
minimum  sizes  are  as  follows: 


In  accordance  with  section  8(e)  of  the 
Act,  the  United  States  Trade 
Representative  has  concurred  with  the 
issuance  of  this  final  rule. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  information 
and  recommendations  submitted  by  the 
committee  and  other  available 
information,  it  is  hereby  found  that  this 
rule,  as  hereinafter  set  forth,  will  tend 
to  effectuate  the  declared  policy  of  the 
Act. 

List  of  Subjects 
7  CFR  Part  932 

Marketing  agreements,  Olives, 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  944 

Avocados,  Food  grades  and  standards, 
Grapefruit,  Grapes,  Imports,  Kiwiftuit, 
Limes,  Olives.  Oranges. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  932  and  944  are 
amended  as  follows: 

PARTS  932  AND  944  [AMENDED] 

1.  The  authority  citation  for  7  CFR 
parts  932  and  944  continue  to  read  as 
follows: 

Authority:  Secs.  1-19, 48  Stat.  31,  as 
amended:  7  U.S.C.  601-674. 


Pound 


Variety  Group  I.  except  the  Ascolano, 

Barouni.  or  St  Agosttno  varieties . 

Variety  Group  I  of  the  Ascolano,  Barouni, 

or  St.  Agostino  varieties . 

Variety  Group  2,  except  the  Obliza  variety 

Variety  Group  2  of  the  Obliza  variety . 

Olives  not  ktentiflable  as  to  variety  or  va¬ 
riety  group  . . 


1/105 

1/180 

1/205 

1/180 

1/205 


§932.153  [Amended] 

2.  Accordingly,  the  interim  final  rule 
amending  the  provisions  of  §  932.153, 
which  was  published  in  the  Federal 
Register  (57  FR -35745,  August  11, 
1992),  is  adopted  as  a  final  rule. 

§944.401  [Amended] 


Each  of  the  categories  includes  a  35 
percent  tolerance  for  olives  weighing 
less  than  the  specified  minimum  size. 

This  action  is  necessary  because 
section  8(e)  of  the  Act  provides  that 
when  domestically  produced  olives  are 
regulated  under  a  Federal  marketing 
order,  imported  olives  must  meet  the 
same  or  comparable  grade,  size,  quality, 
and  maturity  requirements.  Thus, 
authorizing  the  use  of  smaller  sized 
California  olives  in  the  production  of 
limited  use  styles  and  establishing  size 
regulations  for  such  olives  requires  that 
the  same  or  comparable  regulations  be 
issued  for  imported  bulk  olives. 


3.  Accordingly,  the  interim  final  rule 
amending Jthe  provisions  of  §944.401, 
which  was  published  in  the  Federal 
Register  (57  FR  35747,  August  11, 

1992),  is  adopted  as  a  final  rule. 

Dated;  December  21, 1992. 

Robert  C  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
(FR  Doc.  92-31664  Filed  12-29-92;  8:45  am] 
BILUNQ  CO06  M1IM»-M 


7  CFR  Part  945 
IFV-62-087IFR] 

Irish  Potatoes  Grown  in  Certain 
Designated  Counties  In  Idaho,  and 
Malheur  County,  Oregon; 

Establishment  of  Positive  Lot 
Identification  Procedures 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  action  invites  comments 
on  the  establishment  of  procedures  for 
handlers  who  utilize  positive  lot 
identification  (PLI)  for  lots  of  potatoes 
inspected  and  certified  under  the  Idaho- 
Eastern  Oregon  potato  marketing  order. 
This  action  will:  (1)  Allow  handlers  to 
ship  positive  lot  identified  potatoes 
without  a  valid  inspection  certificate; 

(2)  establish  inspection  procedures  for 
positive  lot  identified  potato  lots  that 
are  not  shipped  within  fom  days  of 
inspection;  and  (3)  requires  handlers  to 
report  the  quantities  of  potatoes  shipped 
under  PLI.  These  procedures  will  allow 
handlers  to  operate  more  efficiently 
when  they  use  PLI  as  a  method  of 
inspection.  This  action  was 
imanimously  recommended  by  the 
Idaho-Eastern  Oregon  Potato  Committee 
(Committee),  whidi  is  responsible  for 
local  administration  of  the  order.. 

DATES:  Interim  final  rule  effective 
December  30, 1992.  Comments  received 
by  January  29, 1993  will  be  considered 
prior  to  any  finalization  of  this  interim 
final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk, 
Marketing  Order  Administration 
Branch,  F&V,  AMS,  USDA,  room  2523- 
S,  P.O.  Box  96456,  Washington,  DC 
20090-6456.  Comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register.  Comments 
received  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  West.  Marketing  Specialist, 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Division, 
AMS,  USDA,  Northwest  Marketing 
Field  Office,  1220  S.W.  Third  Avenue, 
room  369,  Portland,  Oregon  97204; 
telephone  (503)  326-2724.  or  Valerie  L. 
Emmer,  Marketing  Specialist,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  room 
2523-S,  P.O.  Box  96456,  Washington, 
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DC  20090-6456;  telephone  (202)  205- 
2829. 

SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Agreement  No.  98  and 
Marketing  Order  No.  945  (7  CFR  part 
945),  both  as  amended,  regulating  the 
handling  of  Irish  potatoes  grown  in 
certain  counties  in  Idaho  and  Malheur 
County,  Oregon.  The  marketing 
agreement  and  order  are  authorized  by 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (17  U.S.C.  601- 
674),  hereinafter  referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  committed  to  carrying 
out  its  statutory  and  regulatory 
mandates  in  a  manner  that  best  serves 
the  public  interest.  Therefore,  where 
legal  discretion  permits,  the  Department 
actively  seeks  to  promulgate  regulations 
that  promote  economic  ^owth,  create 
jobs,  are  minimally  burdensome,  and 
are  easy  for  the  public  to  understand, 
use  or  comply  with.  In  short,  the 
Department  is  committed  to  issuing 
regulations  that  maximize  net  benefits 
to  society  and  minimize  costs  imposed 
by  those  regulations.  This  principle  is 
articulated  in  President  Bush’s  January 
28, 1992,  memorandum  to  agency 
heads,  and  in  Executive  Orders  12291 
and  12498.  The  Department  applies  this 
principle  to  the  fullest  extent  possible, 
consistent  with  law. 

The  Department  has  developed  and 
reviewed  this  regulatory  proposal  in 
accordance  with  these  principles. 
Nonetheless,  the  Department  believes 
that  public  input  from  all  interested 
persons  can  be  invaluable  to  ensuring 
that  the  final  regulatory  product  is 
minimally  burdensome  and  maximally 
efiicient  Therefore,  the  Department 
'  specifically  seeks  comments  and 
suggestions  from  the  public  regarding 
any  less  burdensome  or  more  efficient 
alternative  that  would  accomplish  the 
purposes  described  in  the  proposal. 
Comments  suggesting  less  biudensome 
or  more  efficient  alternatives  should  be 
addressed  to  the  agency  as  provided  in 
this  interim  final  rule. 

This  interim  final  rule  hcis  been 
reviewed  by  the  Department  of 
Agriculture  (Department)  in  accwdance 
with  Departmental  Regulation  1512-1 
and  the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  “non-major”  rule. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect  This 
interim  final  rule  will  not  preempt  any 
state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irrecoDcilabie  conflict  with  this  rule. 


The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Sectary’s  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  aner  the  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultiual 
Marketing  Service  (AMS)  has 
consider^  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereimder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  66  handlers 
of  Idaho-Eastern  Oregon  potatoes  who 
are  subject  to  regulation  under  the 
marketing  order  and  approximately 
2,200  prodiicers  in  the  regulated  area. 
Small  agricultural  service  firms  have 
been  defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$3,500,000,  and  small  agricultural 
producers  are  defined  as  those  whose 
annual  receipts  are  less  than  $500,000. 

A  majority  of  the  handlers  and 
producers  of  Idaho-Eastern  Oregon 
potatoes  may  be  classified  as  small 
entities. 

This  interim  final  rule  revises 
§  945.341  of  the  rules  and  regulations  of 
the  order.  This  action  was  unanimously 
recommended  by  the  Idaho-Eastern 
Oregon  Potato  Committee  (Committee), 
which  is  responsible  for  local 
administration  of  the  marketing  order 
program,  at  its  Jime  9, 1992,  meeting. 

Currently,  paragraph  (d)(1)  of 
§  945.341  provides  that  no  handler  shall 
handle  potatoes  unless  the  potatoes  are 
inspected  by  either  the  Idaho  Federal- 


State  Inspection  Service  or  Oregon 
Federal-State  Inspection  Service  and  all 
shipments  are  covered  by  a  valid 
inspection  certificate.  However,  many 
handlers  of  Idaho-Eastern  Oregon 
potatoes  have  been  using  positive  lot 
identification  (PLI)  inspection 
procedrires  approved  by  the  Fresh 
Products  Branch  of  the  Fruit  and 
Vegetable  Division.  Positive  lot 
identification  provides  that  a  specific 
load  or  lot  can  be  linked  to  an  official 
inspection  certificate  or  numbered 
notesheet  (Federal  or  Federal-State)  that 
shows  the  produce  has  been  officially 
sampled,  inspected,  and  certified  by  a 
USDA  authorized  inspector.  This  can  be 
accomplished  by  sealing  conveyances 
with  pre-numbered  seals,  pre-stamped 
identification  tags  inserts  or  attached 
to  containers,  stamping  containers  with 
official  stamping  devices,  taping  and/or 
tagging  unitized  pallets  of  products,  or 
other  methods  if  approved  by  the  Fresh 
Products  Branch.  Copies  of  these 
procedures  are  attainable  from  Scott  P. 
Brubaker,  Federal  Supervisor,  Federal- 
State  Inspection  Service,  Fresh  Fruit 
and  Vegetable  Inspection,  2270  Old 
Penitentiary  Road,  Boise,  Idaho  83712; 
telephone  (208)  334-3830.  Under  these 
procedures,  the  lot  can  be  tied  to  a 
particular  inspection  certificate, 
numbered  notesheet  or  shipping 
clearance  report.  A  numbered  notesheet 
or  inspection  certificate  is  used  by 
inspectors  to  list  results  of  insper^ons 
completed  during  the  day.  A  shipping 
clearance  report  is  also  used  as  evidence 
of  inspection  when  previously 
inspected  positive  lot  identified  lots  are 
subsequently  re-inspected  and  found  to 
meet  marketing  order  regulations.  The 
PLI  procedures  would  make  the 
inspection  more  valuable  to  the  shipper 
because  the  shipper  f:an  more  easily 
show  that  condition  problems  at 
destination  more  likely  occurred  during 
transit  and  not  at  the  packing  facility.  In 
addition,  the  Committee  is  able  to  verify 
handler  compliance  with  inspection  and 
certification  requirements  more  easily. 

The  rules  and  regulations  currently 
require  that  no  handler  shall  handle 
potatoes  unless  the  potato  shipments  are 
covered  by  a  valid  inspection  certificate. 
Because  each  lot  is  positive  lot 
identified  imder  Fresh  Products  Branch 
procedure,  each  lot  can  be  linked 
directly  to  a  valid  inspection  certificate, 
numbered  notesheet,  or  shipping 
clearance  report,  the  Committee 
recommended  that  valid  copies  of  these 
documents  not  be  required  to 
accompany  positive  lot  identified 
potatoes,  ^ntainers  or  lots  of  potatoes 
not  shipped  under  PLI  procedures 
would  have  to  be  accompanied  with  a 
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copy  of  a  valid  inspection  certificate, 
numbered  notesheet,  or  shipping 
clearance  report.  Such  containers  or  lots 
have  no  identifying  marks  other  than 
those  placed  on  them  by  the  shipper, 
and  it  is  sometimes  difficult  to 
determine  if  all  cartons  in  the  lot  have 
been  inspected. 

The  second  change  will  establish 
inspection  procedures  for  positive  lot 
identified  potatoes  not  shipped  within 
four  days  of  inspection.  Paragraph  (d)(3) 
of  §  945.341  currently  provides  that 
inspection  certificates  issued  for 
potatoes  which  are  to  be  shipped 
outside  the  production  area  must  be 
issued  within  four  days  of  shipment. 
Otherwise,  another  inspection  is 
required.  A  new  inspection  will 
continue  to  be  conducted  on  positive  lot 
identified  lots  that  are  not  shipped 
within  a  four-day  period.  If  the 
subsequent  inspection  verifies  that  the 
handling  regulation  requirements, 
specified  in  paragraphs  (a),  (b).  and  (c) 
of  §  945.341  have  been  met,  a  new 
inspection  certificate,  a  new  numbered 
notesheet,  or  a  new  shipping  clearance 
report  will  be  issued  which  references 
the  original  PLI  number.  A  new  PIJ 
number  will  not  be  required  on  the  lots. 
However,  if  the  lot  does  not  meet  the 
requirements  of  the  handling 
regulations,  the  lot  will  be  required  to 
be  reconditioned  in  the  presence  of  an 
authorized  representative  fit>m  the 
Idaho  Federal-State  Inspection  Service 
or  Oregon  Federal-State  Inspection 
Service  prior  to  the  close  of  the  business 
day.  If  the  lot  is  reconditioned  to  bring 
the  lot  into  conformity  with  the 
handling  regulation  requirements,  a  new 
inspection  certificate  or  new  numbered 
notesheet  must  be  issued  and  a  new  PU 
number  or  modified  PLI  number  will  be 
applied.  If  the  failing  lot  is  not 
reconditioned  prior  to  the  close  of 
business,  all  PU  numbers  will  be 
obliterated.  This  procedure  will  save 
time  since  handlers  will  not  have  to 
apply  a  new  PU  number  to  the  lots  that 
are  required  to  be  reinspected  and 
which  continue  to  meet  the  handling 
regulation  requirements. 

The  third  change  will  require 
handlers  to  report  to  the  Committee, 
either  orally  or  in  writing,  the  quantity 
of  potatoes  shipped  under  PU 
procedures.  Handlers  are  currently 
required  under  paragraph  (d)(4)  of 
§  945.341  to  provide  the  Committee 
with  destination  zip  codes  of  all 
potatoes  handled,  by  permitting  the 
Idaho  Federal-State  Inspection  Service 
or  Oregon  Federal-State  Inspection 
Service  to  review  bills  of  lading  upon 
inspection  to  determine  the  destination 
zip  codes.  Currently,  these  zip  codes, 
along  with  the  quantity  of  potatoes 


shipped,  are  included  on  the  inspection 
certificates  which  are  received  by  the 
Committee.  However,  only  the 
destination  zip  codes  are  included  on 
the  numbered  notesheets  which  are 
used  for  PU  inspections.  Inspectors 
inspecting  potatoes  under  PU  will 
indicate  a  ^11  day’s  inspection 
information  on  the  inspection  certificate 
or  numbered  notesheet  and  issue  one 
inspection  certificate  for  all  lots 
inspected  that  day.  Therefore,  separate 
quantities  of  each  shipment  to  a  specific 
destination  zip  code  will  not  be 
indicated  on  me  numbered  notesheet  or 
the  single  inspection  certificate.  For  the 
Committee  to  receive  the  quantities 
shipped  to  each  destination  zip  code,  it 
recommended  that  the  handler  inform 
the  Committee  either  orally  or  in  writing 
of  the  quantities  so  shipped  under  PU 
procedures.  The  Committee  needs  this 
information  to  ascertain  the  exact 
quantities  of  PU  potatoes  shipped  to 
each  destination  zip  code  for  greater 
statistical  accuracy. 

The  information  collection 
requirements  that  are  contained  in  these 
regulations  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  and  have  been 
assigned  OMB  Control  No.  0581-0069. 

On  the  basis  of  the  foregoing,  the 
Administrator  of  the  AMS  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

After  consideration  of  the  information 
and  recommendations  submitted  by  the 
Committee  and  other  available 
information,  it  is  found  that  this  interim 
final  rule  will  tend  to  efiectuate  the 
declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impractical,  unnecessary  and 
contrary  to  the  public  interest  to  give 
preliminary  notice  prior  to  putting  this 
rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because: 

(1)  This  action  relaxes  requirements 
on  potato  handlers; 

(2)  This  action  was  recommended  at 
a  public  meeting; 

(3)  The  industry  usually  begins 
packing  and  shipping  new  crop  potatoes 
by  mid-August;  and 

(4)  This  action  provides  for  a  30-day 
comment  period  and  all  comments 
timely  received  will  be  considered  prior 
to  the  finalization  of  this  action. 

List  of  Subfects  in  7  CFR  Part  945 

Marketing  agreements.  Potatoes, 
Reporting  and  recordkeeping 
requirements. 


For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  945  is  amended  as 
follows: 

PART  94S-IRISH  POTATOES  GROWN 
IN  CERTAIN  DESIGNATED  COUNTIES 
IN  IDAHO,  AND  MALHEUR  COUNTY, 
OREGON 

1.  The  authority  citation  for  7  CFR 
part  945  continues  to  read  as  follows: 

Aathorit]r.  Secs.  1-19, 48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  Section  945.341  is  amended  by 
revising  paragraphs  (d)(1),  (d)(2),  (d)(3), 
and  (d)(4)  to  read  as  follows: 

§945.341  Handling  regulation. 

«  •  •  *  * 

(d)*  *  * 

(1)  No  handler  shall  handle  potatoes 
unless  such  potatoes  are  inspected  by 
either  the  Idaho  Federal-State 
Inspection  Service  or  Oregon  Federal- 
State  Inspection  Service  and  are  covered 
and  accompanied  by  a  valid  inspection 
certificate,  number^  notesheet,  or 
shipping  clearance  report:  Provided, 
That  a  valid  inspection  certificate, 
numbered  notesheet,  or  shipping 
clearance  report  is  not  required  to 
accompany  positive  lot  identified 
potatoes. 

(2)  Each  lot  shipped  shall  be 
accompanied  by  a  copy  of  a  valid 
inspection  certificate,  a  numbered 
notesheet,  shipping  clearance  report,  or 
the  lot  must  meet  PLI  requirements 
established  by  the  Fresh  Products 
Branch.  Fruit  and  Vegetable  Division. 
Agricultural  Marketing  Service  of  the 
U.S.  Department  of  Agriculture. 

(3)  Inspection  certificates,  numbered 
notesheets  or  shipping  clearance  reports 
for  potatoes  to  be  shipped  outside  the 
area  of  production  must  be  issued 
within  four  days  of  such  shipment. 
Otherwise,  sudi  potatoes,  including  lots 
that  are  positive  lot  identified,  can  only 
be  shipped  outside  the  area  of 
production  if  a  new  inspection  is 
performed  to  verify  that  the  potatoes 
meet  the  requirements  specified  in 
paragraphs  (a),  (b).  and  (c)  of  this 
section.  If  the  subsequent  inspection 
verifies  that  the  lot  meets  the 
requirements  of  paragraphs  (a),  (b),  and 
(c)  of  this  section,  a  new  certificate,  a 
new  numbered  notesheet,  or  a  new 
shipping  clearance  report  shall  be 
issued  and,  if  positive  lot  identified, 
shall  reference  the  original  PLI  number, 
and  a  new  PLI  number  need  not  be 
applied  to  the  lot.  However,  if  upon 
subsequent  inspection,  the  lot  does  not 
meet  the  req'oirements  specified  in 
either  paragraphs  (a),  (b),  or  (c)  of  this 
section,  the  lot  shall  be  reconditioned  in 
the  presence  of  an  authorized 


62168  Federal  Register  /  Vol.  57,  No.  251  /  Wednesday,  December  30,  1992  /  Rules  and  Regulations 


representative  of  the  Idaho  Federal-State 
Inspection  Service  or  Oregon  Federal- 
State  Inspection  Service  prior  to  the 
close  of  the  business  day.  If  the  lot  is 
reconditioned  prior  to  the  close  of  the 
business  day,  a  new  certificate,  a  new 
numbered  notesheet,  or  a  new  shipping 
clearance  report  must  be  issued,  and 
either  a  new  PLl  number  must  be 
applied  to  the  lot  or  the  original  PU 
number  must  be  modified.  If  the  PLI 
numbered  lot  is  not  reconditioned  prior 
to  the  close  of  the  business  day,  all  PU 
numbers  must  be  obliterated.  Any 
inspection  certificate,  numbered 
notesheet,  or  shipping  clearance  report 
issued  upon  a  subsequent  inspection, 
including  when  a  lot  is  reconditioned, 
must  be  issued  within  four  days  of 
shipment  of  the  potatoes  outside  the 
production  area. 

(4)  Handlers  shall  provide  the 
Committee  with  the  destination  zip 
codes  of  all  potatoes  handled  by 
permitting  the  Idaho  Federal-State 
inspection  Service  or  Oregon  Federal- 
State  Inspection  Service  to  review  the 
bills  of  lading  upon  inspection  to 
determine  the  destination  zip  codes. 

The  destination  zip  codes  shall  be 
included  on  the  inspection  certificates. 
The  destination  zip  codes  and  the 
quantity  shall  be  provided  by  the 
handler  to  the  Committee  on  lots  which 
are  positive  lot  identified,  either  orally 
or  in  writing.  Whenever  potatoes  are 
diverted  to  a  different  destination,  the 
handler  shall  notify  the  Committee  of 
the  new  destination  zip  code  and 
quantity  orally  or  in  writing  as  soon  as 
practicable. 

Dated:  December  21, 1992. 

Robert  C  Keeney, 

Deputy  Director.  Fruit  and  Vegetable  Division. 
(FR  Doc.  92-31667  Filed  12-29-92;  8:45  ami 
BILUNO  CODE  3410-02-M 


7  CFR  Paris  955  and  987 
[Docket  No.  FV92-955-1  FIR] 

Expenses  and  Assessment  Rates  for 
Specified  Marketing  Orders 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  [Department  is  adopting 
as  a  final  rule  the  provisions  of  two 
interim  final  rules  (without  change) 
authorizing  expenditures  and 
establishing  assessment  rates  under 
Marketing  Orders  955  and  987  for  the 
1992-93  fiscal  period.  Authorization  of 
these  budgets  enables  the  Vidalia  Onion 
Committee  and  the  California  Date 
Administrative  Committee  (Committees) 


to  incur  expenses  that  are  reasonable 
and  necessary  to  administer  the 
programs.  Funds  to  administer  these 
programs  are  derived  from  assessments 
on  handlers. 

DATES;  September  16, 1992,  through 
September  IS,  1993  (§955.205),  and 
October  1, 1992,  through  September  30, 
1993  (§987.335). 

FOR  FURTHER  INFORMATION  CONTACT: 
Kellee  J.  Hopper  (M.O.  987),  California 
Marketing  Field  Office,  Fruit  and 
Vegetable  (Division,  AMS,  USDA,  suite 
102B,  2202  Monterey  Street,  Fresno,  CA 
93721,  telephone  209-487-5901;  John 
R.  Toth  (M.O.  955),  Southeast  Marketing 
Field  Office,  Fruit  and  Vegetable 
Division,  AMS,  USDA,  P.O.  Box  2276, 
Winter  Haven,  FL  33883-2276, 
telephone  813-299-4770;  or  Martha  Sue 
Clark,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  room 
2523-S,  Washington,  DC  20090-6456, 
telephone  202-720-9918. 

SUPPLEMENTARY  INFORMATKDN:  This  rule 
is  effective  under  Marketing  Agreement 
and  Order  No.  955  (7  CFR  Part  955), 
regulating  the  handling  of  Vidalia 
onions  grown  in  Georgia,  and  Marketing 
Agreement  and  Order  No.  987  (7  CFR 
Part  987],  both  as  amended,  regulating 
the  handling  of  dates  produced  or 
packed  in  Riverside  County,  California. 
The  marketing  agreements  and  orders 
are  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  rule  has  been  reviewed  by  the 
Department  of  Agriculture  (Department) 
in  accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  “non¬ 
major”  rule. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  Under  the  marketing  order 
provisions  now  in  effect,  Vidalia  onions 
and  California  dates  are  subject  to 
assessments.  It  is  intended  that  the 
assessment  rates  as  issued  herein  will  be 
applicable  to  all  assessable  Vidalia 
onions  handled  during  the  1992-93 
fiscal  period  which  began  September  16, 
1992,  through  September  15, 1993,  and 
all  assessable  California  dates  handled 
during  the  1992-93  crop  year  which 
began  October  1, 1992,  through 
September  30, 1993.  This  final  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 


section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  thereftom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary’s  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  aner  the  date 
of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
consider^  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  250 
producers  of  Georgia  Vidalia  onions 
under  Marketing  Order  No.  955,  and 
approximately  145  handlers.  Also,  there 
are  approximately  135  producers  of 
California  dates  under  Marketing  Order 
No.  987,  and  approximately  25 
handlers.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of  the 
producers  and  handlers  may  be 
classified  as  small  entities. 

The  budgets  of  expenses  for  the  1992- 
93  fiscal  period  were  prepared  by  the 
Vidalia  Onion  Committee  and  tlie 
California  Date  Administrative 
Committee,  the  agencies  responsible  for 
local  administration  of  the  orders,  and 
submitted  to  the  Department  for 
approval.  The  members  of  these 
Committees  are  handlers  and  producers 
of  Georgia  Vidalia  onions  and  California 
dates.  Tliey  are  familiar  with  the 
Committees*  needs  and  with  the  costs 
for  goods  and  services  in  their  local 
areas  and  are  thus  in  a  position  to 
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formulate  appropriate  budgets.  The 
budgets  were  formulated  and  discussed 
in  public  meetings.  Thus,  all  directly 
affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rates  recommended 
by  the  committees  were  derived  by 
dividing  anticipated  expenses  by 
expected  shipments  of  Georgia  Vidalia 
onions  and  California  dates.  Because 
these  rates  will  be  applied  to  actual 
shipments,  they  must  be  established  at 
rates  that  will  provide  sufficient  income 
to  pay  the  Committees’  expenses. 

The  Vidalia  Onion  Committee  met 
July  23, 1992,  and  unanimously 
recommended  a  1992-93  budget  of 
$338,497.  This  is  $145,697  more  than 
the  previous  year.  The  size  of  the 
increase  in  the  budget  is  due  in  large 
part  to  increased  marketing  activity, 
which  appears  necessary  to  the 
Committee  as  the  crop  size  continues  to 
grow.  Increases  include:  $4,000  for 
furniture/  equipment  lease  and 
maintenance,  $6,177  for  office  overhead, 
$14,255  for  contract  management, 
$22,950  for  research,  and  $127,965  for 
marketing.  These  budget  increases  will 
be  partially  oH^t  by  decreases  of  $1,000 
for  office  supplies  and  $2,000  for 
postage/courier,  and  the  elimination  of 
the  supplemental  marketing  category  for 
which  $27,300  was  budget^  last  year. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0.10  per  50-pound  bag,  the  same  as  last 
year.  This  rate,  when  applied  to 
anticipated  shipments  of  2,094,517  50- 
pound  bags,  will  yield  $209,451  in 
assessment  income.  This,  along  with 
$14,000  in  interest  income  and  $115,046 
from  the  Committee’s  authorized 
reserve,  will  be  adequate  to  cover 
budgeted  expenses.  Funds  in  the 
Committee’s  authorized  reserve  at  the 
beginning  of  the  1992-93  fiscal  period, 
estimated  at  $134,588,  will  be  within 
the  maximum  permitted  by  the  order  of 
three  fiscal  periods’  expenses. 

The  California  Date  Administrative 
Committee  met  on  July  16, 1992,  and 
recommended  1^2-93  crop  year 
expenditures  of  $495,500  and  an  ^ 
assessment  rate  of  $1.40  per 
hundredweight  of  assessable  dates 
shipped  under  M.O.  987.  In  comparison 
1991-92  crop  year  budgeted 
expenditures  were  initially  established 
at  $479,400  and  the  assessment  rate  was 
established  at  $1.40  per  hundredweight. 
Subsequently,  the  Committee 
recommended  an  increase  in 
expenditures  of  $155,000  for  additional 
advertising  and  promotion 
expenditures,  for  a  total  budget  of 
$634,400. 


Included  in  1992-93  budgeted 
expenditmes  is  an  operating  budget  of 
$121,703,  with  a  20%  surplus  account 
allocation,  for  a  net  operating  budget  of 
$97,363.  The  major  expenditure  item 
this  year  is  $392,470  for  continuation  of 
the  Committee’s  market  promotion 
program.  The  industry  is  faced  with  an 
oversupply  of  product  dates  and  the 
Committee  considers  this  program 
necessary  to  stimulate  sales.  The 
remaining  expenditures  are  for  program 
administration  and  are  budgeted  at 
about  last  year’s  amoxmts. 

Income  for  the  1992-93  season  is 
expected  to  total  $495,500.  Such  income 
consists  of  $490,000  in  assessments 
based  on  shipments  of  35,000,000 
assessable  poimds  of  dates  at  $1.40  per 
hundredwMght,  and  $5,500  in  interest 
income. 

The  Committee  also  recommended 
that  any  unexpended  funds  or  excess 
assessments  from  the  1991-92  crop  year 
be  placed  in  its  reserve.  'The 
Committee’s  reserve  is  well  within  the 
maximum  amount  authorized  under  the 
order. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  m  offset  by 
the  benefits  derived  fi'om  the  operation 
of  the  marketing  orders.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Interim  final  rules  were  published  in 
the  Federal  Register  on  Oct<^r  6, 1992, 
for  7  CFR  part  955  (57  FR  45974),  and 
7  CFR  part  987  (57  FR  45975).  Those 
intwim  final  rules  added  §955.205  and  ' 
§  987.335,  authorized  expenses,  and 
established  assessment  rates  for  the 
Committees.  Those  rules  provided  that 
interested  persons  could  file  comments 
through  November  5, 1992.  No 
comments  were  received. 

It  is  found  that  the  specified  expenses 
for  the  marketing  orders  covered  in  this 
rulemaking  are  reasonable  and  likely  to 
be  incurred  and  that  such  expens^  and 
the  specified  assessment  rates  to  cover 
such  expenses  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Rej^ter  (5 
U.S.C  553)  because  the  Committees 
need  to  have  sufficient  funds  to  pay 
their  expenses  which  are  incurred  on  a 
continuous  basis.  The  1992-93  fiscal 
periods  fm  the  programs  began  on 
Septembw  16, 1992,  for  Geoi^a  Vidalia 
onions  and  Ortober  1, 1992,  far 


California  dates,  and  the  marketing 
orders  require  that  the  rates  of 
assessment  for  the  fiscal  periods  apply 
to  all  assessable  onions  and  dates 
handled  during  the  fiscal  periods.  In 
addition,  handlers  are  aware  of  these 
actions  which  were  recommended  by 
the  Committees  at  public  meetings  and 
published  in  the  Federal  Register  as 
interim  final  rules.  No  comments  were 
received  concerning  the  two  interim 
final  rules  that  are  adopted  in  this 
action  as  a  final  rule  without  change. 

List  of  Subjects 

7  CFH  Part  955 

Marketing  agreements.  Onions, 
Reporting  and  recordkeeping 
requirements. 

7  CFH  Part  987 

Dates,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  955  and  987  are 
hereby  amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
Parts  955  and  987  continue  to  read  as 
follows: 

Authority:  Secs.  1—19, 48  StaL  31,  as 
amended;  7  U.S.C.  601-674. 

PART  9SS-VIDAUA  ONIONS  GROWN 
IN  GEORGIA 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

2.  For  the  reasons  set  forth  in  the 
preamble,  the  interim  final  rule  adding 
§  955.205  which  was  published  at  57  FR 

45974  on  October  6, 1992,  is  adopted  as 
a  final  rule  without  change. 

PART  987— DOMESTIC  DATES 
PRODUCED  OR  PACKED  IN 
RIVERSIDE  COUNTY,  CAUFORNIA 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

3.  For  the  reasons  set  forth  in  the 
preamble,  the  interim  final  rule  adding 
§  987.335  which  was  published  at  57  FR 

45975  on  October  6, 1992,  is  adopted  as 
a  final  rule  without  change. 

Dated:  December  21, 1992. 

Robert  C  Keeney, 

Deputy  Director,  Fruit  and  VegetrAle  Division. 
[FR  Doc.  92-31662  Filed  12-29-92;  8:45  am) 
BIUINQ  COOC 
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7  CFR  Part  982 
[Docket  No.  FV92-982-1] 

FIlberta/Hazelnuts  Grown  In  Oregon 
and  Washington;  Establishment  of 
Interim  and  Final  Free  and  Restricted 
Percentages  for  the  1992-93  Marketing 
Year 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMAPY:  This  interim  final  rule 
establishes  interim  and  final  fiee  and 
restricted  percentages  for  domestic 
inshell  fil^rts/hazelnuts  for  the  1992- 
93  marketing  year  under  the  Federal 
marketing  order  for  filberts/hazelnuts 
grown  in  Oregon  and  Washington.  The 
percentages  allocate  the  amoimts  of 
domestically  produced  filberts/ 
hazelnuts  which  may  be  marketed  in 
domestic,  export  and  other  outlets.  The 
percentages  are  intended  to  stabilize  the 
supply  of  domestic  inshell  filberts/ 
hazejnuts  in  order  to  meet  the  limited 
domestic  demand  for  such  filberts/ 
hazelnuts  and  provide  reasonable 
returns  to  producers.  This  action  was 
recommended  by  the  Filbert/Hazelnut 
Marketing  Board  (Board),  which  is  the 
agency  responsible  for  local 
administration  of  the  order. 

DATES:  This  interim  final  rule  is 
efiective  on  December  30, 1992. 
Comments  which  are  received  by 
January  29, 1993  will  be  considered 
prior  to  any  finalization  of  the  interim 
final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  room  2S25-S.  P.O.  Box  96456, 
Washington,  DC  20090-6456. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  MFORMATION  CONTACT. 
Teresa  Hutchinson,  Marketing 
Specialist,  Northwest  Marketing  Field 
Office,  Fruit  and  Vegetable  Division. 
Agricultural  Marketing  Service,  USDA, 
1220  SW  Third  Ave.,  room  369, 
Portland,  OR  97204;  telephone  (503) 
326-2724  or  Kathleen  M.  Finn, 
Marketing  Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA,  room 
2524-S.  P.O.  Box  96456,  Washington. 
DC  20090-6456;  telephone:  (202)  720- 
2170. 


SUPPLEMENTARY  »4FORMATK)N:  This 
interim  final  rule  is  issued  under 
Marketing  Agreement  and  Order  No. 

982  (7  CTO  part  982),  both  as  amended, 
regulating  the  handling  of  filberts/ 
hazelnuts  grown  in  Or^on  and 
Washington.  This  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  Act 

The  Department  of  Agriculture 
(Department)  is  committed  to  carrying 
out  its  statutory  and  regulatory 
mandates  in  a  manner  that  best  serves 
the  public  interest.  Therefore,  where 
legal  discretion  permits,  the  Department 
actively  seeks  to  promulgate  regulations 
that  promote  economic  growth,  create 
jobs,  are  minimally  bordensome,  and  are 
easy  for  the  public  to  understand,  use  or 
comply  with.  In  short,  the  Department 
is  committed  to  issuing  regulations  that 
maximize  net  benefits  to  society  and 
minimize  costs  imposed  by  those 
regulations.  This  principle  is  articulated 
in  President  Bush’s  January  28, 1992, 
memorandum  to  agency  heads,  and  in 
Executive  Orders  12291  and  12498.  The 
Department  applies  this  principle  to  the 
fullest  extent  possible,  consistent  with 
law. 

The  Department  has  developed  and 
reviewed  this  regulatory  proposal  in 
accordance  with  these  principles. 
Nonetheless,  the  IDepartment  believes 
that  public  input  from  all  interested 
persons  can  be  invaluable  to  ensuring 
that  the  final  regulatory  product  is 
minimally  bordensome  and  maximally 
efficient  Therefore,  the  Department 
specifically  seeks  comments  and 
suggestions  from  the  public  regarding 
any  less  burdensome  or  more  efficient 
alternative  that  would  accomplish  the 
purposes  described  in  this  action. 
Comments  suggesting  less  burdensome 
or  more  efficient  alternatives  should  be 
addressed  to  the  agency  as  provided  in 
this  rule. 

This  rule  has  been  reviewed  by  the 
Department  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  “non-maior”  rule. 

This  rule  has  oeen  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect.  This  interim 
final  rule  will  not  preempt  any  state  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court  Under 
section  608c(15KA)  of  the  Act.  any 
handler  sub)^  to  an  order  may  file 


with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  coimection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunitv  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  r- 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  ir  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  principal  place  of 
business,  has  jurisdiction,  in  equity  to 
review  the  Secretary’s  ruling  on  the 
mtition,  provided  a  bill  in  emiity  is 
filed  not  later  than  20  days  after  date  of 
the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultinal 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  imduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereimder,  are 
unique  in  that  they  are'brought  about 
through  group  ac:tion  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  1,000 
producers  of  filberts/hazelnuts  in  the 
production  area  and  approximately  25 
handlers  subject  to  regulation  imder  the 
marketing  order.  Small  agricultural 

producers  have  been  de^ed  by  the _ 

Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricmltural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of 
handlers  and  producers  of  filberts/ 
hazelnuts  may  be  classified  as  small 
entities. 

The  Board’s  recommendation  and  this 
interim  final  rule  are  based  on 
requirements  specified  in  the  order. 

This  rule  will  establish  the  amoimt  of 
inshell  filberts/hazelnuts  that  can  be 
marketed  in  domestic  markets.  The 
domestic  outlets  for  this  commodity  are 
characterized  by  limited  demand,  and 
the  establishment  of  interim  and  final 
firee  and  restricted  percentages  will 
benefit  the  industry  by  promoting 
stronger  marketing  conmtions  and 
stabilizing  prices  and  supplies,  thus 
inmroving  ^wer  returns. 

The  Bo^  is  required  to  meet  prior  to 
September  20  of  each  marketing  year  to 
compute  an  inshell  trade  demand  and 
preliminary  free  and  restricted 
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percentages,  if  the  use  of  volume 
regulation  is  recommended  during  the 
season.  The  order  prescribes  formulas 
for  computing  the  inshell  trade  demand, 
as  well  as  preUminary,  interim  final, 
and  final  percentages.  The  inshell  trade 
demand  establishes  the  amount  of 
inshell  filberts/hazelnuts  the  market  can 
utilize  throughout  the  season,  and  the 
percentages  release  the  volume  of 
filberts/hazelnuts  necessary  to  meet  the 
inshell  trade  demand.  The  preliminary 
percentages  provide  for  the  release  of  80 
percent  of  the  inshell  trade  demand. 

The  interim  final  percentages  release 
100  percent  of  the  inshell  trade  demand. 
The  final  fiee  and  restricte  1  percentages 
release  an  additional  15  percent  of  the 
average  of  the  preceding  three  years’ 
trade  acquisitions  of  inshell  filberts/ 
hazelnuts  for  desirable  carryout. 

The  inshell  trade  demand  equals  the 
average  of  the  preceding  three  “normal" 
years’  trade  acquisitions  of  inshell 
filberts/hazelnuts,  rounded  to  the 
nearest  whole  number.  The  Board  may 
increase  such  estimate  by  no  more  than 
25  percent,  if  market  conditions  warrant 
such  an  increase. 

The  preliminary  fiee  and  restricted 
percentages  make  available  portions  of 
the  filbe^hazelnut  crop  which  may  be 
marketed  in  domestic  inshell  markets 
(free)  and  exported,  shelled,  or 
otherwise  disposed  of  (restricted)  early 
in  the  1992-M  season.  The  preliminary 
free  percentage  is  expressed  as  a 
percentage  of  the  total  supply  subject  to 
regulation  and  is  based  on  preliminary 
crop  estimates.  The  majority  of  domestic 
inshell  filberts/hazelnuts  are  marketed 
in  October,  November,  and  December. 

By  November,  the  marketing  season  is 
well  under  way. 

At  its  August  26, 1992,  meeting,  the 
Board  announced  preliminary  free  and 
restricted  percentage  of  9  percent  and  91 
percent,  respectively,  to  release  80 
percent  of  the  inshell  trade  demand. 

The  purpose  of  releasing  only  80 
percent  of  the  inshell  trade  demand 
under  the  preliminary  percentage  is  to 
guard  against  underestimates  of  crop 
size.  The  preliminary  restricted 
percentage  is  100  percent  minus  the  fiee 
percentage. 

On  or  before  November  15,  the  Board 
must  meet  again  to  recommend  interim 
percentages  and  final  percentages.  The 
Board  uses  current  crop  estimates  to 
calculate  the  interim  final  and  final 
percentages.  The  interim  percentages 
are  calculated  in  the  same  way  as  Ute 
preliminary  percentages  and  release  100 
percent  of  the  inshell  trade  demand 
previously  computed  by  the  Board  for 
the  marketing  year.  Final  firee  and 
restricted  percentages  release  an 
additional  156  percent  of  the  average  of 


the  preceding  three  years’  trade 
acquisitions  to  ensure  adequate 
carryover  into  the  following  season.  The 
final  free  and  restricted  percentages 
must  be  effective  at  least  30  days  prior 
to  the  end  of  the  marketing  year  (July  1 
through  June  30),  or  earlier,  if 
recommended  by  the  Board  and 
approved  by  the  Secretary.  In  addition, 
revisions  in  the  marketing  policy  can  be 
made  until  February  15  of  each 
marketing  year.  However,  the  inshell 
trade  demand  can  only  be  revised 
upward. 

In  accordance  with  other  provisions, 
the  Board  met  on  November  12, 1992, 
reviewed  and  approved  an  amended 
marketing  policy  and  recommended  the 
establishment  of  interim  free  and 
restricted  percentage  of  11  percent  and 
89  percent,  and  final  free  and  restricted 
percentages  of  13  percent  and  87 
percent.  The  Board  also  recommended 
that  the  final  percentages  be  effective  on 
May  1, 1993,  which  is  60  days  prior  to 
the  end  of  season.  The  marketing 
percentages  are  based  on  the  industry’s 
final  production  estimates  and  release  of 
3,354  tons  of  the  domestic  inshell 
market  from  the  1992  crop.  The  Oregon 
Agricultural  Statistics  Service  provided 
an  early  estimate  of  26,000  tons  total 
production  for  the  Oregon  and 
Washington  area.  However,  a  handler 
survey  conducted  by  the  Board 
provided  a  more  current  estimate  of 
26,796  tons  total  production  for  the 
area.  Therefore,  the  Board  voted  to 
unanimously  accept  the  more  current 
estimate  of  26,796  tons. 

The  marketing  percentages  are  based 
on  the  Board’s  production  estimates  and 
the  following  supply  and  demand 
information  for  the  1992-93  marketing 
year 


Tons 

InsheH  supply: 

(1)  Total  production  (RIbeft/Hazeinut 
Marketing  Board  hancfler  survey  es¬ 
timate)  . . . . . 

26,796 

(2)  Less  substandard,  farm  use  (dis¬ 
appearance)  . . . . . 

1,758 

(3)  MercbantUe  production  (the 
Board's  adjusted  crop  estimate)  . 

25,038 

(4)  Plus  undeclared  carryin  as  of  July 
1, 1992,  subject  to  regulation . — 

984 

(5)  Supply  subject  to  regulation  (Item 
3  ph»  Item  4)  . . . 

26,022 

Inshell  trade  demand: 

(et-Avaraga  trade  acquisition  of  Inshel 
filberts  for  ttwee  prior  years _ - 

4,022 

(7)  Increase  to  encourage  increased 
sales  (5  percent)  . . . . . 

201 

(8)  Less  dectarad  carryin  as  of  July  T, 
1992,  not  subject  to  regulation _ 

1,472 

(9)  Adjusted  Inehel  Trade  Deeftend  — 

2,751 

Tons 

(10)  15  percent  of  the  average  trade 

acquisitions  of  InsheB  Utoerts  tor 
three  prior  years  (Items  6) _ 

603 

(11)  Ar^usted  Inshell  Trade  Demand 
plus  IS  percent  (Item  9  plus  Item 
10)  . 

3,354 

Percentages 

Free 

Reslilclad 

(12)  Interim  percentages 
(Item  9  divided  by  Item 

R)  X  100 . 

11 

89 

(13)  Final  percentages 
(Ham  1 1  dMded  by  Item 

R)  X  100  . 

13 

87 

In  addition  to  complying  with  the 
provisions  of  die  ma^eting  order,  the 
Board  also  considers  the  Department’s 
1982  “Guidelines  for  Fruit,  Vegetable, 
and  Specialty  Crop  Marketing  Orders" 
(Guidelines)  when  making  its 
computations  in  the  marketing  policy. 
This  volume  control  regulation  provides 
a  method  to  collectively  limit  the 
supply  of  inshell  filberts/hazelnuts 
available  for  sale  in  domestic  markets. 
The  Guidelines  provide  that  this 
primary  maricet  have  available  a 
quantity  equal  to  110  percent  of  recent 
years’  sales  in  those  outlets  before 
secondary  market  allocations  are 
approved.  This  provides  for  plentiful 
supplies  for  consumers  and  for  market 
expansion  while  retaining  the 
mechanism  for  dealing  with  oversupply 
situations.  An  additional  increase  of  5 
percent  (201  tons)  has  been  included  in 
the  calculations  used  in  determining  the 
inshell  trade  demand.  The  established 
final  percentages,  which  release  100 
percent  of  the  inshell  trade  demand, 
will  make  available  3,354  tons  from  the 
1992  crop  plus  1,472  tons  of  declared 
carryin  which  is  120  percent  of  prior 
years’  sales,  thus  exceeding  the  goal  of 
the  Guidelines. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
interim  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Written  comments,  timely  received  in 
response  to  this  action,  will  be 
considered  before  finalization  of  this 
rule. 

After  consideration  of  all  available 
information,  it  is  found  that  the 
establishment  of  interim  and  final  free 
and  restricted  percentages,  as 
hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined,  upon  good 
cause,  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  prior 
to  putting  Bus  rule  into  effect,  and  that 
good  cause  exists  for  not  postponing  the 
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enective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because:  (1)  The  1992-93  marketing 
year  began  July  1, 1992,  and  the 
percentages  established  herein  apply  to 
all  merchantable  filberts/hazelnuts 
handled  from  the  beginning  of  the  crop 
year;  (2)  handlers  are  aware  of  this 
action,  which  was  recommended  at  an 
open  Board  meeting,  and  need  no 
additional  time  to  comply  with  these 
percentages  which  release  more  filberts/ 
hazelnuts  than  the  preliminary 
percentages;  and  (3)  interested  persons 
are  provided  a  30-day  comment  period 
in  which  to  respond.  All  comments 
timely  received  will  be  considered  prior 
to  Bnalization  of  this  action. 

List  of  Subjects  in  7  CFR  Part  982 

Filberts.  Hazelnuts,  Marketing 
agreements.  Nuts,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  982  is  amended  as 
follows: 

1.  The  authority  citation  for  7  CFR 
part  982  continues  to  read  as  follows: 

Authority:  Secs.  1-19, 48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

PART  982— FILBERTS/HAZELNUTS 
GROWN  IN  OREGON  AND 
WASHINGTON 

Subpart — Grade  and  Size  Regulation 

2.  Section  982.242  is  added  to  read  as 
follows: 

Note:  This  section  will  not  be  published  in 
the  annual  Code  of  Federal  Regulations. 

§  982.242  Free  and  restricted 
percentages— 1992-93  marketing  year. 

(a)  The  interim  free  and  restricted 
percentages  for  merchantable  filberts/ 
hazelnuts  for  the  1992-93  marketing 
year  shall  be  11  and  89  percent, 
respectively. 

(b)  The  final  free  and  restricted 
percentages  for  merchantable  filberts/ 
hazelnuts  for  the  1992-93  marketing 
year  shall  be  13  and  87  percent, 
respectively.  These  percentages  will  be , 
effective  on  May  1, 1993. 

Dated:  December  21, 1992. 

Robert  C  Keeney, 

Deputy  Director,  Fruit  and  Vegfitable  Division. 
IFR  Doc  92-31658  Filed  12-29-92;  8:45  am) 
BlUaM  CODE  M10-02-M 
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Farmers  Home  Administration 

7  CFR  Part  1944 
RIN  057&-AB36 

Section  502— Rural  Housing  Loan 
Policlea,  Procedures  and 
Authorizations 

AGENCY:  Farmers  Home  Administration, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  is  amending  its 
regulations  to  clarify  that  the  appraisal 
fee  will  be  included  in  the  loan  as  an 
authorized  loan  purpose  and  to 
authorize  a  rural  housing  loan  to  exceed 
the  market  value  of  the  security  by  the 
appraisal  fee.  The  intended  effect  is  to 
provide  timely  processing  of  home 
ownership  loans  for  low-  and  very  low- 
income  families. 

EFFECTIVE  DATE:  This  action  is  effective 
on  E)ecember  30, 1992  through 
September  30. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ray  McCracken.  Senior  Loan  Specialist, 
Farmers  Home  Administration.  USDA. 
Room  5334-S.  South  Agriculture 
Building,  14th  and  Independence 
Avenue,  SW.,  Washington,  DC  20250, 
Telephone  (202)  720-1474. 

SUPPLEMENTARY  INFORMATION: 
Classification 

This  action  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1  which 
implements  Executive  Order  12291,  and 
has  been  determined  to  be  nonmajor 
because  there  is  no  substantial  change 
from  practices  under  existing  rules  that 
would  have  an  annual  effect  on  the 
economy  of  $100  million  or  more.  There 
is  no  major  increase  in  cost  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies;  or  geographical  regions. 
Furthermore,  there  are  no  significant 
adverse  effects  on  competition, 
employment,  productivity,  innovation, 
or  in  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Discussion 

Prudent  lending  practices  dictate  that 
appraisers  should  produce  an  objective 
opinion  about  the  market  value  of  a 
property.  This  objectivity  may  be 
compromised  if  the  appraiser  is 
involved  in  deciding  to  extend  credit 
that  is  secured  by  such  property.  Under 
Title  XI  of  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 


of  1989,  it  is  intended  that  apprai.sals 
conform  to  the  Uniform  Standards  of 
Professional  Appraisal  Practice  (USPAP) 
as  promulgated  by  the  Appraisal 
Standards  Board  of  the  Appraisal 
Foundation.  These  appraisal  standards 
will  be  mandatory  December  31, 1992. 
The  Executive  Office  of  The  President, 
Office  of  Management  and  Budget 
(OMB),  directed  credit  Agencies  through 
OMB  Circular  A-129  to  comply  with 
USPAP.  Under  the  Conduct  Section  of 
the  Ethics  Provision  of  USPAP,  the 
appraiser  must  perform  appraisal 
assignments  with  objectivity, 
independence,  and  without 
accommodation  of  personal  interests. 

In  order  for  FmHA  to  institute  an 
appraisal  process  that  institutes  prudent 
lending  practices  and  complies  with  the 
conduct  provisions  of  USPAP,  it  must 
separate  the  duties  of  the  appraiser  and 
loan  approval  official.  FmHA  has 
instituted  an  appraisal  process  that  does 
this  and  it  is  in  the  public  interest  that 
this  process  continues  to  ensure  that  the 
security  value  of  a  property  is 
determined  independently  fi'om  a 
determination  of  the  applicant’s 
eligibility  to  purchase  the  property.  To 
ensure  the  separation  of  loan  approval 
and  appraisal  functions  FmHA 
established  a  policy  of  hiring  private 
appraisers.  However,  because  of  a 
reduction  in  the  funds  available  for 
expenses  such  as  the  hiring  of  private 
appraisers,  FmHA  can  no  longer 
continue  to  pay  for  private  appraisers 
for  housing  applicants  without  affecting 
its  ability  to  deliver  services  to  its 
borrowers  and  grantees.  By  instituting  a 
fee  for  appraisal  services  that  will  be 
included  in  the  loan  amount,  FmHA 
will  have  the  resources  to  continue  its 
appraisal  process  in  compliance  with 
the  conduct  provision  of  USPAP  by 
E)ecember  31, 1992,  and  have  funds  for 
other  expenses  which  cannot  be 
recovered  fi'om  applicants,  borrowers,  or 
grantees.  To  minimize  the  impact  of  the 
appraisal  fee  on  borrowers,  the  Agency 
is  authorizing  the  loan  to  exceed  the 
security  value  of  the  property  purchased 
by  the  amount  of  the  appraisal  fee. 

Section  534  of  the  Housing  Act  of 
1949  requires  that  all  rules  and 
regulations  issued  pursuant  to  that  Act 
must  be  published  for  public  comment. 
'The  one  exception  is  for  a  rule  or 
regulatid'n  issued  on  an  emei^ency 
basis.  'This  action  is  not  published  for 
proposed  rule  making  since  it  involves 
an  emergency  situation,  because 
without  the  resources  to  obtain 
appraisals.  FmHA  would  have  to  delay 
the  processing  of  loans  for  the  purchase 
of  homes  by  low-  and  very  low-income 
famUies  or  otherudse  cut  rack  its 
services  to  applicants/borrowers  and  - 
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grantees  in  other  areas.  By 
implementing  the  regulations  as  a  final 
rule  for  the  1993  fiscal  year  only,  it  will 
permit  FmHA  to  expeditiously  process 
loans  to  low-  and  very  low-income 
families  to  purchase  safe,  sanitary,  and 
decent  housing.  Concurrently  with 
publication  of  this  rule.  FmHA  is 
publishing  a  proposed  rule  which 
would  mwe  these  emergency  changes 
for  subsequent  fiscal  years. 

Section  510  of  the  Housing  Act  of 
1949  requires  that  fee  appraisers  be  used 
in  any  county  or  district  office  where 
loan  applications  can  not  be 
expeditiously  processed  and  to  include 
the  cost  of  the  appraisal  services  in  the 
loan  or  grant.  By  including  the  fee  in  the 
loan,  when  necessary,  and  amortizing 
the  loan  over  33  to  38  years  the 
borrower's  payment  for  this  cost  will  be 
minimal  and  repayment  ability  should 
not  be  affected. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G.  “Environmental  Pro^m."  It 
is  the  determination  of  FmHA  mat  this 
proposed  action  does  not  constitute  a 
major  Federal  Action  si^ificantly 
affecting  the  quality  of  me  human 
environment,  and  in  accordance  with 
the  National  Environmental  Policy  Act 
of  1969,  Public  Law  91-190,  an 
Environmental  Impact  Statement  is  not 
required. 

Civil  Justice  Ref(Min 

This  document  has  been  reviewed  in 
accordance  with  Executive  Order  (EO) 
12778.  It  is  the  determination  of  FmHA 
that  this  action  does  not  xmduly  burden 
the  Federal  Court  Systems  in  that  it 
meets  all  applicable  standards  provided 
in  section  2  of  the  EO. 

Programs  Affected 

This  program  is  listed  in  the  catalog 
of  Federal  Domestic  Assistance  under 
10.410,  Low-Income  Housing  Loans. 

Intergovernmental  Consultation 

For  the  reason  set  forth  in  the  final 
rule  and  related  Notice  to  7  CFR  part 
3015,  subpart  V.  48  FR  29115,  June  24. 
1983,  this  program/activity  is  excluded 
from  the  scope  of  Executive  Order 
12372  which  requires  intergovernmental 
consultation  wiffi  State  and  local 
officials. 

List  of  Subjects  in  7  CFR  Part  1944 

Home  improvement.  Loan  programs — 
housing  and  commimity  development. 
Low  and  moderate  income  housing — 
rental.  Mobile  homes.  Mortgages,  Rural 
housing.  Subsidies. 


Therefore,  chapter  XVni,  title  7,  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  1944-HOUSINQ 

1.  The  authority  citation  for  part  1944 
continues  to  read  as  follows: 

Anthority:  7  U.S.C  1989, 42  U.S.Q  1480; 

5  U.S.C.  301;  7  CFR  2.23  and  7  CFR  2.70. 

Subpart  A— Section  502  Rural  Housing 
Loan  PoUdas,  Procadures,  and 
Authorizationa 

2.  In  §  1944.3  paragraph  (b)(9)  is 
suspended  from  December  30, 1992, 
through  September  30, 1993,  a  new 
paragraph  (b)(9)  is  added,  and  paragraph, 
(b)(14)  is  revised  to  read  as  follows: 

f  1944.3  Loan  purposes. 
***** 

(b)*  *  * 

*  *  •  •  • 

(9)  Pay  incidental  expenses  such  as 
fees  for  tax  monitoring  service,  legal, 
title  clearance,  loan  closing, 
architectural,  appraisal,  surveying, 
environmental,  and  other  technical 
services  and  incidental  expenses 
authorized  in  Exhibit  F  of  this  subpart 
***** 

(14)  Provide  living  area  for  all 
members  of  the  applicant’s  household 
including  “extended  family”  as 
provided  in  $  1944.16(b). 

3.  In  §  1944.17  the  introductory  text  of 
paragraph  (a)  is  suspended  firom  (date  of 
publication  in  the  Federal  Register) 
through  September  30, 1993,  and  a  new 
introductory  text  of  paragraph  (a)  is 
added  to  read  as  follows: 

§  1944.17  Maximum  loan  amoimts. 

(a)  An  RH  loan  to  buy  or  build  a 
dwelling  may  be  made  up  to  the  market 
value  of  the  security  plus  an  appraisal 
fee  (the  appraisal  fee  can  only  be  added 
to  the  market  value  of  the  security 
through  September  30, 1993)  less  the 
unpaid  principal  balance  and  past-due 
interest  of  any  other  liens  against  the 
security  property  for: 

*  •  •  *  * 

Dated:  November  9, 1992. 

La  Verne  Ausman, 

Administrator,  Farmers  Home 
Administration. 

[FR  Doc.  92-31672  Filed  12-29-92;  8:45  am) 
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Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  11 
(Docket  No.  91-108] 

Horae  Protection  Inspection 
Guidelines 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTKM:  Final  rule. 

StJMMARY:  We  are  amending  the  Horse 
Protection  regulations  by  revising  the 
procedures  to  be  follow^  by  Designated 
Qualified  Persons  in  conducting 
inspections  at  horse  shows,  exhibitions, 
and  sales  or  auctions.  'This  action  is 
warranted  to  provide  practicable 
inspection  procedures  that  protect 
horses  under  the  Horse  Protection  Act. 
EFFECTIVE  DATE:  January  29, 1993. 

FOR  FURTHER  mFORMATKM  CONTACT: 

Dr.  R.  L.  Crawford,  Director,  Animal 
Care  Staff,  Regulatory  Enforcement  and 
Animal  C^,  APHIS,  USDA,  room  565, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-7833. 


SUPPLEMENTARY  MFORMATION: 
Background 

The  practice  known  as  “soring”  is  the 
causing  of  suffering  in  show  horses  to 
affect  meir  performance  in  the  show 
ring.  In  1970,  Congress  passed  the  Horse 
Protection  Act  (15  U.S.C.  1821-1831), 
referred  to  below  as  the  Act,  to 
eliminate  the  practice  of  soring,  by 
prohibiting  the  showing  or  selling  of 
sored  horses.  Exercising  our  rulemaking 
power  under  the  Act.  we  issued 
regulations  published  at  9  CFR  part  11, 
referred  to  below  as  the  regulations,  that 
prohibit  devices  and  methods  that  might 
sore  horses.  In  1979,  in  response  to  an 
amendment  to  the  Act,  we  established 
regulations  under  which  show 
managements  must,  to  avoid  liability  for 
any  sore  horses  that  are  shown,  hire 
individuals  trained  to  conduct  preshow 
inspections.  These  individuals,  referred 
to  as  Designated  Qualified  Persons 
(DQP'S),  are  trained  and  licensed  imder 
industrv-sponsored  DQP  programs  that 
we  certify  and  monitor. 

The  requirements  for  DQP  licensing 
are  set  forth  in  §  11.7  of  the  regulations. 
As  part  of  the  licensing  process, 
prospective  DQP’s  are  trained  in 
procedures  we  have  established  for 
examining  a  horse  prior  to  exhibition  or 
sale.  The  inspection  procedures  include, 
but  are  not  limited  to,  the  examination 
by  palpation  of  the  horse’s  pasterns  and 
visual  examination  of  the  horse. 

On  Jime  6, 1991,  we  published  in  the 
Federal  Register  (56  FR  26043-26044, 
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Docket  No.  91-025)  a  proposal  to  amend 
the  regulations  to  revise  the  procedures 
to  be  followed  by  DQP’s  in  conducting 
inspections  at  horse  shows,  exhibitions, 
and  sales  or  auctions. 

Comments  on  the  proposed  rule  were 
required  to  be  received  on  or  befcua  July 
8, 1991.  We  received  49  comments.  The 
comments  were  bom  State  officials, 
horse  industry  associations,  a  veterinary 
medical  association,  and  the  general 
public.  Forty-four  commenters 
supported  the  proposal  as  written.  One 
commenter  opposed  the  rule  in  its 
entirety.  The  remainder  of  the 
commenters  suggested  changes  to  the 
proposed  provisions,  as  discussed 
below. 

Inspection  of  Horses 

We  proposed  to  amend  §  11.21(a)(2)  to 
leave  it  to  the  discretion  of  the  DQP 
'  whether  to  examine  the  rear  limbs  of  all 
horses  inspected  after  showing,  and  the 
rear  limbs  of  horses  examined  preshow 
or  on  the  showgrounds.  However,  we 
proposed  to  continue  to  require 
examination  of  the  rear  hmbs  of  horses 
exhibiting  lesions  on  the  rear  legs  or 
unusual  movement  of  the  rear  legs.  In 
discussing  our  proposal  not  to  require 
rear  limb  examination  of  all  horses  after 
showing,  we  cited  the  apparent  low 
inddence  of  rear  limb  soring  and  the 
potential  danger  to  DQP’s  bom  such 
examinations. 

One  commenter  recommended  that  no 
fewer  than  all  first-placed  horses  have 
their  rear  limbs  inspected  for  edema, 
hair  loss,  scars,  thi^ening  of  tissue, 
open  lesions  and  bleeding  in  the  rear 
limbs.  AnothM’  stated  that  the  existing 
rule  requiring  rear-limb  examination  in 
postshow  inspections  is  the  minimum 
necessary  for  effective  enfcxcement  of 
the  Act.  The  commenter  disagreed  that 
inspecting  the  rear  limbs  d  horses  is 
potentially  dangerous,  because, 
according  to  the  commenter,  a  properiy 
trained  DQP  does  not  face  any 
discernible  risk  of  injury  bom  the 
in^>ection.  We  are  making  no  changes 
based  on  these  comments.  As  we 
discussed  in  our  proposal,  the  inddence 
of  rear-limb  soring  does  not  justify 
requiring  examination  of  all  horses  after 
showing,  especially  since  the  objective 
of  soring  is  to  get  more  weight  on  the 
hind  limbs  and  elevate  the  bont.  We 
consider  the  regulations  as  proposed  to 
be  adequate  to  deted  whatever  soring 
might  done  to  the  rear  limbs  of 
horses.  Further,  when  examining  the 
rear  limbs  of  a  horse,  ex'  doing  anything 
around  its  rear  limbs,  there  is  alwaw  a 
danger  of  being  kicked.  Although  there 
is  less  danger  for  experienced 
individuals,  we  believe  rear-limb 
examination  in  post  diow  inspections 


should  not  be  required  unless  absolutely 
necessary. 

One  commenter  requested  that  we 
clarify  what  constitutes  "imusual 
movement,”  stating  that  training  for  the 
“big  lick”  show  gait  deliberately  strives 
for  an  exaggmet^,  aigudily  “unusual,” 
overstride  in  the  rear  limbs.  We  are 
making  no  changes  based  on  this 
comment.  We  consider  it  dear  that  the 
regulations  refer  to  movement  that  is 
unusual  in  comparison  to  the  gait 
customarily  used  at  shows. 

We  also  proposed  to  amend 
§  11.21(a)(3)  to  require  (1)  that  all  action 
devices,  pa^  and  other  equipment  be 
observed  and/or  examined  to  assure 
they  are  in  compliance  with  the 
regulations,  ana  (2)  that  all  horses 
examined  postshow  (which  includes  all 
Tennessee  Walking  Horses  and  racking 
horses  tied  first  in  their  class  or  event), 
and  all  horses  examined  preshow  that 
are  not  clearly  in  compliance,  have  their 
pads  and  action  devices  weighed  and/or 
measured. 

Two  commentere  opposed  the  change, 
stating  that  a  visual  examination  is  not 
accurate.  These  commenters 
recommended  that  all  action  devices  be 
weighed  and  all  pads  measured.  We  are 
maldng  no  chan^  based  cm  these 
comments.  An  e)q>erienoed  observer  can 
visually  detect  mmstionable  pads  or 
devices.  When  detected,  questionable 
pads  and  devices  will  be  weighed  and/ 
or  measured. 

We  proposed  to  amend  §  11.21(b)  to 
(1)  proviefe  that  the  DQP  inspect  horses 
no  more  than  three  classes  ahead  of  the 
time  the  inspected  horses  are  to  be 
shown,  except  in  smaller  shows  (those 
with  fewer  than  150  horses),  where  a 
horse  would  have  to  be  inspected  no 
more  than  two  classes  ahead  of  the  time 
it  is  to  be  shown;  and  (2)  amend  the 
regulations  to  allow  the  rider,  groom, 
and  trainer  to  be  present  in  the  holding 
area,  and  to  specify  that  DQP’s  and 
Animal  and  Plant  Health  Inspection 
ServicM  (APHIS)  representatives  may 
also  be  present  in  the  holding  area. 

One  commenter  recommended  that 
the  requirement  for  inspection  three 
classes  ahead  be  applied  to  all  shows, 
not  just  to  those  wi^  150  or  more 
horses.  Another  commenter  opposed 
our  proposed  change,  stating  that 
numbing  agents  are  sometimes  used  on 
sored  horses  before  they  are  brought  to 
inspection,  and  that  these  agents  would 
wear  oft  in  time  to  produce  the  desired 
effect  in  the  show  ring  if  inspectiems  are 
carried  out  three  classes  ahead.  Hie 
commenter  stated  that  maintaining  the 
current  requirement  for  inspections  oae 
class  ahead  would  stop  this  abuse  of  the 
regulations.  A  third  commenter  stated 
that  the  proposed  change  is  based  on  a 


perception  that  the  current  regulations 
will  delay  shows  and  rush  DQP’s  and 
not  on  actual  evidence  that  delays  will 
occur.  The  commenter  also  expressed 
concern  that  requiring  inspections  three 
classes  ahead  would  increase  the 
number  of  people  and  horses  in  the 
holding  area,  making  observation 
difficult  and  increasing  the  possibility 
of  horses  being  sored  t^er  inspection. 

We  are  medung  no  changes  based  on 
these  comments.  We  consider  the 
proposal  to  offer  the  best  balance 
between  undesirable  time  constraints  on 
trainers  and  DQP’s  and  long  waiting 
periods  between  inspection  and 
entering  the  show  ring.  Although 
changing  to  three  classes  ahead  will 
likely  increase  the  number  of 
individuals  in  the  holding  area 
compared  to  the  number  flowed  under 
the  one-dass  limit  we  are  confident  it 
will  not  create  an  unmanageable 
situation.  With  regard  to  any  use  of 
numbing  agents  that  might  be  occiuring, 
we  will  ga&er  additional  infonnatiem 
on  the  use  of  numbing  agents  and  take 
whatever  action  we  consider 
appropriate. 

A  number  of  commenters  addressed 
the  issue  of  who  should  be  permitted  in 
the  holding  area  after  a  horse  is 
inspected.  One  commenter 
recommended  that  we  retain  the  current 
provisions  permitting  only  the  rider  and 
one  other  person  in  the  holding  area. 
Several  commenters  requested  that,  in 
addition  to  the  rider,  groom,  and  trainer, 
other  individuals,  including  private 
veterinarians,  be  allowed  in  tne  holding 
area.  One  cxxnmenter  requested  that  the 
regulations  specify  that  when  the  rider 
and  trainer  are  the  same  person,  no 
individuals  other  than  that  person  and 
the  groom  be  permitted  in  the  holding 
area. 

We  are  making  no  changes  based  on 
these  comments.  We  continue  to 
consider  it  appropriate  to  permit  a  rider, 
trainer,  and  groom — one  individual 
more  than  currently  permitted — in  the 
holding  area,  specifying  that  DQP’s  and 
APHIS  representatives  may  also  be 
present,  to  allow  for  proper  preparation 
of  a  horse  for  showing.  We  do  not 
consider  it  appropriate  or  necessary  to 
allow  any  additional  individuals  in  the 
holding  area.  In  order  to  allow  for 
adequate  monitoring  of  the  holding  area 
by  E)QP’s,  the  numl^  of  individuals  in 
that  area  must  be  limited  to  the 
minimum  necessary.  We  also  do  not 
consider  it  necessary  to  reduce  the 
number  of  individuals  in  the  holding 
area  in  cases  where  a  rider  might  also 
be  a  trainer.  Identifying  such  situations 
would  be  difficult,  and  would  be 
unnecessary  in  limiting  the  individuak 
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in  the  holding  area  to  a  manageable 
number. 

Required  Number  of  DQP's 

We  proposed  to  require  that  at  least 
two  DQP’s  be  designated  and  appointed 
when  more  than  150  horses  are  entered 
in  a  show.  Several  commenters  stated 
that  inspecting  more  than  100  horses 
would  be  unworkable  for  one  DQP 
because  most  horses  are  entered  in  more 
than  one  class,  which  the  commenters 
estimated  could  result  in  approximately 
400  entries  to  be  inspected.  Other 
commenters  stated  that  the  threshold 
should  be  raised  to  200  horses  before  ■ 
two  DQP’s  are  required.  One  of  these 
commenters  suggested  as  an  alternative 
that  we  consider  the  number  of  horses 
shown  during  each  24-hour  period  at  a 
multi-night  show,  rather  than  the  total 
number  of  horses  entered  at  the  show. 

Each  horse  entered  in  a  class 
represents  one  entry — the  same 
horse  is  entered  in  three  classes,  that 
represents  three  entries.  A  DQP  must 
inspect  a  horse  each  time  it  is  entered. 
We  expect  that  at  most  one-night  shows 
approximately  100  horses  will  enter  2- 
4  classes,  resulting  in  approximately 
200-400  entries.  At  multi-day  shows, 
the  same  horse  that  entered  three  classes 
in  a  one-night  show  may  enter  those 
three  classes  each  day,  or,  alternatively, 
enter  them  over  a  period  of  several  days. 
Based  on  this  projection,  one  DQP 
should  be  able  to  handle  150  horses 
without  being  overworked  in  either 
situation.  However,  based  on  our 
experience  enforcing  the  regulations,  we 
do  not  agree  that  one  DQP  would  be 
able  to  conduct  adequate  inspections  at 
shows  at  which  close  to  200  horses  are 
entered.  Finally,  although  we  agree  that 
the  number  of  horses  entered  each  day 
at  a  multi-day  show  may  be  fewer  than 
the  total  number  of  horses  entered  in  the 
show,  for  practical  scheduling  purposes, 
we  consider  it  necessary  to  base  the 
number  of  DQP’s  needed  on  the  total 
number  of  horses  entered  at  a  show. 

One  commenter  recommended  that 
we  allow  time  for  the  current 
regulations  to  be  tested  before  we 
amend  them.  We  are  making  no  changes 
based  on  this  recommendation.  We 
developed  our  proposal  in  response  to 
evidence  presented  to  us  by  the  horse 
industry,  which  we  continue  to  consider 
compelling  enough  to  warrant  the 
changes  as  projposed. 

A  number  ot  commenters  raised 
issues  outside  the  scope  of  our  proposal, 
including  APHIS  staffing  levels,  a 
recommendation  that  action  devices  be 
prohibited,  and  a  recommendation  that 
tackboxes  and  towels  be  prohibited  from 
the  holding  area.  Althou^  we  are 
making  no  changes  to  our  proposal 


based  on  these  comments,  we  will 
carefully  consider  them  and,  if 
warranted,  take  appropriate  action. 

Based  on  the  rationale  set  forth  in  the 
proposal  and  in  this  document,  we  are 
adopting  the  provisions  of  the  proposed 
rule  as  a  final  rule. 

Executive  Order  12291,  Executive 
Order  12278  and  Regulatory  Flexibility 
Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1,  and  have  determine  that  it  is 
not  a  “major  rule.”  Based  on 
information  complied  by  the 
Department,  we  have  determined  that 
this  rule  will  have  an  efiect  on  the 
economy  of  less  than  $190  million;  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies,  or  geographic 
regions;  and  will  not  cause  a  significant 
adverse  efiect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

’This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  efiect.  This  rule  would 
not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  The  Act  does  not  provide 
administrative  pro€:edures  which  must 
be  exhausted  prior  to  a  judicial 
challenge  to  the  provisions  of  this  rule. 

’The  change  in  inspection  procedures 
will  provide  for  practicable,  safe 
inspection  procedures.  We  expect  that 
the  implementation  of  these  regulations 
will  not  cause  a  significant  change  in 
the  number  of  shows  inspected  by 
DQP’s. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  11 

Animal  welfare.  Horses,  Humane 
animal  handling,  Soring  of  horses. 

Accordingly,  9  CFR  part  11  is 
amended  as  follows: 


PART  11— HORSE  PROTECTION 
REGULATIONS 

1.  *1110  authority  citation  for  part  11 
continues  to  read  as  follows: 

Authority:  15  U.S.C  1823, 1824, 1825,  and 
1828;  44  U.S.C.  3506. 

1 11.20  [AmendMi] 

2.  In  §  11.20,  paragraph  (c),  the 
number  “100”  is  removed  and  the 
number  “150”  is  added  in  its  place. 

f  11.21  [Anwnded] 

3.  In  §  11.21,  paragraph  (a)(2),  the  fifth 
sentence  is  revised  to  read  as  follows: 
“The  DQP  may  examine  the  rear  limbs 
of  all  horses  inspected  after  showing, 
and  may  examine  the  rear  limbs  of  any 
horse  examined  preshow  or  on  the 
showgrounds  when  he  deems  it 
necessary,  except  that  the  DQP  shall 
examine  the  rear  limbs  of  all  horses 
exhibiting  lesions  on,  or  unusual 
movement  of,  the  rear  legs.” 

111.21  [Amended] 

4.  In  §  11.21,  paragraph  (a)(3),  the 
second  sentence  is  revised  to  read  as 
follows:  “All  action  devices,  pads,  and 
other  equipment  shall  be  observed  and/ 
or  examined  to  assure  that  they  are  in 
compliance  with  the  regulations.  All 
such  equipment  on  horses  examined 
postshow,  and  on  horses  examined 
preshow  that  are  not  clearly  in 
compliance,  shall  be  weighed  and/or 
measured.” 

f  11.21  [Amended) 

5.  In  §  11.21,  paragraph  (b),  the  first 
sentence  is  revised  to  read  as  follows: 
“The  DQP  shall  inspect  horses  no  more 
than  three  classes  ahead  of  the  time  the 
inspected  horses  are  to  be  shown, 
except  that,  in  shows  with  fewer  than 
150  horses,  the  DQP  shall  inspect  horses 
no  more  than  2  classes  ahead  of  the  time 
the  inspected  horses  are  to  be  shown.”; 
and  the  last  sentence  is  revised  to  read 
as  follows:  “Only  the  horse,  the  rider, 
the  groom,  the  trainer,  the  DQP(s)  and 
APHIS  representatives  shall  be  allowed 
in  the  designated  area.” 

Done  in  Washington,  DC,  this  21st  day  of 
December  1992. 

Lonnie  ).  King, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

(PR  Doc.  92-31493  Filed  12-29-92;  8.45  am] 
BILUNO  CODE  S410-S4-M 
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9  CFR  Part  94 

[Docket  No.  92-137-1] 

Pork  and  Pork  Products  From 
Denmark;  Restrictions  on  Importations 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 

ACTION:  Interim  rule. 

SUMMARY:  We  are  amending  the 
regulations  to  add  certain  restrictions 
concerning  the  importation  into  the 
United  States  of  pork  and  pork  products 
from  Denmark.  The  imposition  of 
additional  import  restrictions  is  a 
necessary  response  to  conditions  wrhich 
make  possible  the  commingling  of 
swine  vesicular  disease-contaminated 
pork  or  pork  products  with  disease-firee 
pork  or  pork  products  in  Denmark.  This 
action  protects  against  the  introduction 
into  the  United  States  of  swine  vesicular 
disease. 

DATES:  Interim  rule  effective  December 
30, 1992.  Consideration  will  be  given 
only  to  comments  received  on  or  before 
March  1,1993. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development. 
PPD.  APHIS.  USDA,  room  804,  Federal 
Building.  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  92- 
137-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue,  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  W.  Cougill.  Staff  Veterinarian, 
Import-Export  Products  Staff,  VS, 
APHIS,  USDA,  room  758,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-7834. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  9  CFR  part  94 
(referred  to  below  as  the  regulations) 
govern  the  importation  into  the  United 
States  of  specified  animals  and  animal 
products  in  order  to  prevent  the 
introduction  of  various  diseases, 
including  swine  vesicular  disease 
(SVD). 

Denmark  is  included  in  the  list  of 
countries  declared  free  of  swine 
vesicular  disease,  in  §  94.12(a).  We  are 
now  adding  Denmark  to  the  list  of 
countries  in  §94.13  that,  although  free 
of  SVD,  are  subject  to  special 
restrictions  on  the  importation  into  the 
United  States  of  their  pork  and  pork 
products. 


The  countries  listed  in  §  94.13(a)  are 
subject  to  special  restrictions  because  at 
least  one  of  the  following  conditions 
applies: 

U)  They  supplement  their  national 
pork  supply  by  importing  fresh,  chilled, 
or  frozen  pork  from  countries  where 
swine  vesicular  disease  is  considered  to 
exist: 

(2)  They  have  a  common  land  border 
with  countries  in  which  swine  vesicular 
disease  exists;  or 

(3)  They  import  pork  or  pork  products 
from  countries  which  have  certain  trade 
practices  that  are  less  restrictive  than 
are  acceptable  for  importation  into  the 
United  States. 

Special  Restrictions 

The  fecial  restrictions  placed  on  the 
Importation  of  pork  and  pork  products 
from  spedfred  countries  in  §  94.13 
generally  state  that: 

(1)  All  pork  and  pork  products,  except 
those  treated  in  accordance  with 

§  94.12(b)(l)(i),  shall  have  been 
prepared  only  in  an  inspected 
establishment  that  is  eligible  to  have  its 
products  imported  into  the  United 
States  under  the  Federal  Meat 
Inspection  Act  and  be  accompanied  by 
a  foreign  meat  inspection  certificate. 

(2)  Unless  the  pork  or  pork  products 
are  treated  in  accordance  with  one  of 
the  procedures  described  in  §  94.12(b). 
the  pork  or  pork  products  must  be 
accompanied  by  an  additional 
certiHcate  issued  by  a  full-time  salaried 
veterinary  official  of  the  agency  in  the 
national  government  responsible  for  the 
health  of  the  animals  within  that 
country. 

As  a  member  of  the  European 
Community  (EC),  Elenmark  is  required 
to  accept  poik  products  from  other  EC 
countries  under  conditions  less 
restrictive  than  those  required  by  the 
United  States.  Denmark  also  shares  a 
common  border  with  Germany,  which  is 
'  a  country  in  which  SVD  is  considered 
to  exist.  As  a  result,  pork  and  pork 
products  produced  in  Denmark  may  be 
commingled  with  the  fresh,  chilled,  or 
frozen  meat  of  animals  from  a  country 
or  countries  where  SVD  exists, 
presenting  a  risk  that  pork  and  pork 
products  exported  from  Denmark  to  the 
United  States  could  be  contaminated 
and  introduce  SVD. 

We  are,  therefore,  taking  this  action  to 
restrict  the  importation  of  pork  and  pork 
products  from  Denmark,  in  accordance 
with  §94.13. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  causa  for 
publishing  this  interim  rule  without 


prior  opportunity  for  public  comment. 
Immediate  action  is  necessarj'  to 
prevent  the  importation  into  the  United 
States  of  pork  and  pork  products  from 
Denmark  that  could  be  contaminated 
with  SVD.  Less  restrictive  pork  and  pork  . 
product  import  requirements  in 
Denmark  mean  that  the  commingling  of 
SVD-contaminated  meat  and  meat 
products  with  SVD-free  products  could 
occur  in  the  country. 

Failure  to  restrict  the  importation  of 
pork  and  pork  products  at  this  time 
increases  the  risk  of  SVD-contaminated 
meat  or  meat  products  being  introduced 
into  the  United  States. 

Since  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest  under  these 
conditions,  there  is  good  cause  under  5 
U.S.C.  553  for  making  it  effective  upon 
publication  in  the  Federal  Register.  We 
will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  interim  rule  in  the  Federal 
Register.  After  the  comment  period 
closes,  we  will  publish  another 
document  in  the  Federal  Register.  It 
will  include  discussion  of  any 
comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  “major  rule.”  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that  - 
this  rule  will  have  an  effect  on  the 
economy  of  less  than  $100  million;  will 
iiot  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  and  will  not  cause  a  signihcant 
adverse  effect  on  competition, 
employment,  investment,  productivity 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Ofricial  records  indicate  that  66.2 
million  pounds  of  fresh  chilled  and 
frozen  pork  were  imported  from 
Denmark  in  1989,  the  most  recent  year 
for  which  figures  are  available.  Exports 
to  the  United  States  account  for 
approximately  two  percent  of  the  total 
Danish  pork  production.  Danish  imports 
accounted  for  less  than  one  percent  of 
the  16,571  million  pounds  of  pork 
consumed  in  the  United  States  during 
1989.  Moreover,  officials  in  Denmark 
should  be  able  to  issue  the  certificates 
required  under  the  regulations  in 
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§  94.13  for  pork  and  pork  products 
shipped  horn  Denmark  to  the  United 
States,  since  they  issue  certificates  for 
poric  and  other  meat  and  animal 
products  under  a  similar  requirement  in 
§  94.11.  Section  §  94.11  restricts  the 
importaticm  of  meat  and  other  animal 
products  firom  specified  countries 
declared  free  of  foot-and-mouth  disease 
that  supplement  their  national  meat 
supply  with  the  Importation  of  fresh, 
chilled,  or  frozen  meat  of  ruminants  or 
swine  from  countries  that  are  designated 
as  infected  with  rinderpest  or  foot-and- 
mouth  disease,  ox  that  have  a  common 
land  border  with  coimtries  designated 
as  infected  with  rinderpest  or  foot-and- 
mouth  disease,  or  that  import  ruminants 
or  swine  from  countries  designated  as 
infected  with  rinderpest  or  foot-and- 
mouth  disease  imder  conditions  less 
restrictive  than  would  be  acceptable  for 
importation  into  the  United  States.  The 
few  importers  affected  by  the  new 
regulations  can  continue  to  import  pork 
and  pork  products  from  Denmark, 
subject  to  the  added  restrictions. 
Alternatively,  they  can  purchase  those 
products  from  other  sources. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  Aile  is  adopted: 

(1)  All  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted:  (2)  no 
retroactive  effect  will  be  given  this  rule; 
and  (3)  administrative  proceedings  will 
not  be  required  before  parties  may  file 
suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperworic 
Reduction  Act  of  1980  (44  U.S.C  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  proposed  rule  have  been  approved 
by  the  Office  of  Management  and 
Budget  (0MB },  and  there  are  no  new 
requirements.  The  assigned  OMB 
control  number  is  0579-0015. 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases.  Imports,  Livestodc, 
Meat  and  meat  products,  Milk,  Poultry 
and  poultry  prodiurts.  Reporting  and 
recordkeeping  requirements. 

Accordingly.  0  CFR  part  94  is 
amended  as  follows: 


PART  94-RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  VELOGENIC 
VISCEROTROPIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Aodiority:  7  U.S.a  147a.  150ee,  161, 162, 
450;  19  U.S.C.  1306;  21  U.S.a  111,  114a, 
134a,  134b,  134c.  and  134f;  31  U.S.C.  9701; 
42  U.SC.  4331, 4332;  7  CFR  2.17, 2.51,  and 
371.2(d). 

§94.13  [Amended] 

2.  In  §  94.13,  the  first  sentence  of  the 
introductory  text  is  amended  by  adding 
“Denmark,”  immediately  after  “Chile,”. 

Done  in  Washington,  DC,  this  21st  day  of 
December  1992. 

Lonnie  ).  King, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

(FR  Doc.  92-31492  Filed  12-29-92;  8:45  am] 
BILLING  CODE  MIO-SMI 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  208  and  225 
[Regulations  H  and  Y;  Docket  No.  R-0787] 

Capital;  Capital  Adequacy  Guidelines 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Federal  Reserve  is 
amending  its  risk-based  capital 
guidelines  to  lower  from  100  percent  to 
SO  percent  the  risk  weight  assigned  to 
certain  loans  to  builders  to  finance  the 
construction  of  presold  residential  (1-  to 
4-family)  properties.  This  interim  rule 
implements  section  618(a)  of  the 
Resolution  Trust  Corporation 
Refinancing.  Restructuring,  and 
Improvement  Act  of  1991  (RTCRRIA).  In 
February  1992,  the  Federal  Reserve, 
under  the  auspices  of  the  Federal 
Financial  Institutions  Examination 
Council  (FFIEC),  sought  public 
comment  on  a  proposal  to  implement 
section  618(a)  of  RTCRRIA  through  a 
change  to  the  commercial  bank 
Consolidated  Reports  of  Condition  and 
Income  (Call  Report).  It  was  suggested 
in  the  comments  that  section  618(a)  of 
the  RTCRRIA  be  implemented  through 
an  amendment  to  the  Federal  banking 
agencies’  risk-based  capital  rules  and 
guidelines  instead  of  to  the  Call  Report 
The  Board  has  determined  to  adopt  this 


suggestion  as  an  alternative  to  the 
original  proposal.  The  Board  has 
adopted  this  change  to  the  risk-based 
capital  guidelines  on  an  interim  basis  in 
order  to  provide  interested  parties  an 
opportunity  to  comment  on  this 
approach. 

OATES:  This  interim  rule  is  effective  as 
of  December  30, 1992.  Comments  must  ’ 
be  received  by  January  29, 1993. 
ADDRESSES:  Comments  should  be 
addressed  to  Mr.  William  Wiles, 
Secretary  of  the  Board,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  Constitution  Avenue 
NW.,  Washington,  DC  20551,  or 
delivered  to  room  B-2223,  Eccles 
Building,  between  8:45  am  and  5  pm. 
Comments  may  be  inspected  in  room  B- 
1122  between  9  am  and  5  pm.  except  as 
provided  in  §  261.8  of  the  Bo^’s  Rules 
Regarding  Availability  of  Information, 

12  CFR  261.8. 

FOR  FURTHER  INFOtOIATION  CONTACT: 
Rhoger  H.  Pugh,  Assistant  Director  (2027 
728-5883),  Norah  M.  Barger,  Manager 
(202/452-2402),  and  Robert  E.  Motyka, 
Senior  Financi^  Analyst  (202/452- 
3621),  Division  of  Banking  Supervision 
and  Regulation.  Board  of  Governors  of 
the  Federal  Reserve  System.  For  the 
hearing  impaired  only. 
Telecommunication  Device  for  the  Deaf 
(TDD),  Dorothea  Thompson  (202/452- 
3544),  Board  of  Governors  of  the  Federal 
Reserve  System,  20ih  and  C  Streets, 
NW.,  Washington,  DC  20551. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  international  bank  capital 
standards  (Basle  Accord)*  place  all 
assets  into  the  100  percent  risk  category 
unless  the  asset  specifically  qualifies  fm 
a  preferential  risk  category.  In  this 
regard,  the  Accord  allows  member 
countries  at  their  discretion  to  assign  a 
50  percent  risk  weight  to  loans  secured 
by  residential  property  provided  that 
siich  loans  are  fully  secured  by 
mortgages  on  resic^tial  propoty  that  is 
rented  or  is  occupied  (or  is  intended  to 
be  occupied)  by  the  borrower  and  the 
risk  weight  is  applied  in  accordance 
with  strict  prudential  criteria.  The  U.S. 
risk-based  capital  guidelines,  which 
implement  the  Basle  Accord,  assign  1- 
to  4-famiIy  residential  mortgages  that 


’  The  BasU  Accord  U  a  risk-based  capital 
framework  that  was  proposed  by  the  Basle 
Committee  on  Banki^  Ragulatioas  and  Suporv-isory 
Practices  and  endorsed  by  the  coitral  bank 
governors  of  the  Group  of  Ten  (G-10)  countries  in 
July  1988.  The  Committaa  is  compri^  of 
represenlativea  of  the  oentn)  banks  and  supervisory 
authorities  from  the  G-10  conntries  (Belgium, 
Canada.  France,  Germany.  Italy,  Japan,  Netherlands, 
Sweden,  Switzerland,  the  United  Kingdom,  and  the 
United  SMes)  and  Luxembourg. 
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meet  certain  criteria  to  the  50  percent 
risk  category.  In  order  to  qualify  for  a  50 
percent  risk  weight,  a  loan  secured  by 
a  1-  to  4-family  residential  property 
must  be  a  first  lien;  must  be  made  in 
accordance  with  prudent  underwriting 
standards,  including  a  conservative 
loan-to-value  ratio;  must  be  performing 
in  accordance  with  its  original  terms; 
and  must  not  be  more  than  90  days  past 
due  or  carried  in  nonaccrual  status.  The 
U.S.  risk-based  capital  guidelines  assign 
loans  to  builders  to  finance  the 
construction  of  residential  properties 
that  have  been  presold  to  purchasers 
who  intend  to  occupy  the  property  to 
the  100  percent  risk  category  on  the 
basis  of  the  perceived  inherent  riskiness 
of  these  loans.  Under  the  Basle  Accord 
such  loans  could,  at  national  discretion, 
be  assigned  a  50  percent  risk  wei^t. 

After  the  risk-based  capital  guidelines 
were  adopted,  the  Federal  Reserve  along 
with  the  Office  of  the  Comptroller  of  the 
Currency  (OCX),  the  Federal  Deposit 
Insurance  Corporation  (FDIC),  and  the 
Office  of  Thrift  Supervision  (CDTS) 
reexamined  the  issue  of  the  capital 
treatment  of  residential  mortgages. 
Specifically,  the  banking  agencies 
considered  the  appropriateness  of 
applying  a  50  percent  risk  weight  to 
certain  loans  to  builders  to  finance  the 
construction  of  residential  properties 
that  have  been  presold  to  qualifying 
individuals. 

Before  the  agencies  proceeded  with  a 
proposal,  (Congress  enacted  the 
RTCRRIA  on  December  12. 1991. 

Section  618(a)  of  the  Act  requires  the 
Federal  banking  agencies  to  provide  for 
a  risk  weight  of  50  percent  in  their 
regulations  and  giiidelines  for  any  single 
family  residential  construction  loan  that 
meets  the  following  criteria: 

(1)  The  loan  is  for  the  construction  of 
1-  to  4-family  residential  property; 

(2)  The  bank  has  sufficient 
documentation,  as  may  be  required  by 
the  appropriate  Federal  banking  agency, 
to  demonstrate  the  intent  and  ability  of 
the  b^er  to  purchase  the  property; 

(3)  The  purchaser  proviaes  to  the 
builder  a  nonrefundable  deposit  in  an 
amount  determined  by  the  appropriate 
Federal  banking  agency,  but  not  less 
than  1  percent  of  the  principal  amount 
of  the  mortgage;  and 

(4)  The  loan  satisfies  prudent 
underwriting  standards  as  established 
by  the  appropriate  Federal  banking 
agency. 

In  order  to  effect  a  lower  risk  weight 
for  these  loans  in  conformance  with  the 
legislation,  the  agencies  decided  to 
propose  expanding  the  definition  of 
loans  “seciired.by  1-  to  4-f^ily 
residential  properties”  contained  in  the 
commercial  bank  Call  Report  to  include 


presold  residential  construction  loans 
that  meet  certain  criteria.  In  this  regard, 
the  FFIEC  published  for  comment  on 
February  3. 1992,  a  proposal  to  add  to 
the  list  of  loans  that  are  seciued  by  1- 
to  4-family  residential  properties,  and 
exclude  firam  the  list  of  loans  made  for 
the  purpose  of  construction  and  land 
development,  loans  that  are  "made  in 
accordance  with  soimd  lending 
principles  to  builders  with  substantial 
project  equity  for  the  construction  of  1- 
to  4-famiIy  residences  that  have  been 
presold  under  firm  contracts  to 
purchasers  who  have  obtained  firm 
commitments  for  permanent  qualifying 
mortgage  loans  and  have  made 
substantial  earnest  money  deposits.” 

For  the  Federal  Reserve  ana  the  FDIC, 
the  proposed  definitional  change  would 
have  resulted  in  lowering  the  risk 
weight  for  presold  1-  to  4-family 
residential  construction  loans  because 
these  agencies’  risk-based  capital 
guidelines  assign  loans  that  meet  the 
Call  Report  definition  of  1-  to  4-family 
residential  mortgages  to  the  50  percent 
risk  category.  The  definitional  ^ange 
would  have  had  no  effect  on  the  risk 
weight  for  presold  residential 
construction  loans  held  by  national 
banks  or  thrifts  since  neither  the  CXX’s 
nor  the  OTS’s  risk-based  capital  rules 
reference  the  Call  Report  definition  for 
loans  secured  by  1-  to  4-family 
residential  properties.  As  a  result,  both 
the  OCC  and  OTS  were  required  to 
amend  their  risk-based  capital  rules  to 
efiect  the  lower  risk  weight.  The  OTS 
amendment  became  effective  May  13, 
1992,  while  the  OCC  amendment 
became  effective  October  5. 1992. 

Once  a  final  version  of  the  Call  Report 
change  was  agreed  to,  the  Federal 
Reserve  intended  to  make  conforming 
changes  to  the  Consolidated  Financial 
Statements  for  Bank  Holding  Companies 
(Y-9C  Repmrt). 

Comments  Received 

Comments  were  received  from  41 
public  respondents.  These  included  one 
multinational,  one  regional,  and  twenty- 
nine  community  banUng  organizations; 
one  thrift  association;  one  government- 
sponsored  entity;  seven  trade 
associations;  and  one  member  of  the 
public.  Overall,  32  commenters,  or 
approximately  78  percent  of  the  total 
respondents,  agreed  with  the  proposal. 
They  expressed  the  view  that  the 
definitional  change  and  reassignment  of 
these  loans  to  a  lower  risk  category  was 
fair  and  consistent  with  the  riskiness 
inherent  in  these  typ>es  of  residential 
real  estate  loans. 

The  nine  commenters  that  opposed 
the  FFIEC’s  proposal  did  so  on  the 
grounds  that,  in  their  view,  the 


perceived  reporting  burden  to 
implement  the  proposal  did  not  justify 
the  merits  of  the  outcome.  One  of  these 
commenters  stated  it  would  agree  with 
the  propwsal  if  the  Call  Report  change 
would  be  optional. 

It  was  suggested  in  the  comments  that 
the  Federal  Reserve  implement  the 
provisions  of  section  618(a)  of  the 
RTCRRIA  by  amending  the  risk-based 
capital  guidelines  rather  than  hy 
changing  the  definition  of  loans  secured 
by  1-  to  4-family  residential  properties 
contained  in  the  Call  Report.  One 
commenter,  the  multinational  banking 
organization,  noted  that  this  approach 
would  be  more  appropriate  and  much 
simpler  for  banking  organizations  to 
implement  than  a  regulatory  reporting 
change.  . 

The  FFIEC  proposal  requested 
specific  comment  on  builder  equity  and 
purchaser  earnest  money  standards, 
“including  the  mo.st  appropriate  way  to 
define  and  compute  a  builder’s  project 
equity  and  the  percentages  or  amounts 
of  builder  equity  and  purchaser  earnest 
money  that  should  be  at  risk.”  Eleven 
comment  letters  suggested  definitions 
and  amounts  for  “builder  equity”  and 
“purchaser  earnest  money  deposit.”  The 
amounts  suggested  for  builder’s  equity 
ranged  firom  10  percent  to  75  percent  of 
the  contract  price.  In  addition,  a  number 
of  commenters  offered  specific 
suggestions  on  what  that  percentage 
should  be  based  on,  such  as  cost  of  land 
acquisition  or  hard  costs  of 
construction.  Suggested  amounts  for 
substantial  earnest  money  deposits 
ranged  from  1  percent  to  20  percent. 

Amendment  To  The  Risk-Based  Capital 
Guidelines 

Based  upon  discussions  with  the 
other  Federal  banking  agencies  and  the 
public  comments  received,  the  Board  is 
amending  the  risk-based  capital 
guidelines  for  state  member  banks  and 
bank  holding  companies  to  state  that 
loans  secured  by  1-  to  4-family 
residential  properties  eligible  for  the  50 
percent  risk  category  for  risk-based 
capital  purposes  include  “loans  to 
builders  with  substantial  project  equity 
for  the  construction  of  1-  to  4-family 
residences  that  have  been  presold  vmder 
firm  contracts  to  purchasers  who  have 
obtained  firm  commitments  for 
permanent  qualifying  mortgage  loans 
and  have  made  substantial  earnest 
money  deposits.”  In  order  to  be 
assigned  a  50  percent  risk  weight,  such 
loans,  like  other  loans  for  1-  to  4-family 
residences,  would  have  to  be  made  in 
accordance  with  prudent  underwriting 
standards,  including  a  conservative 
loan-to-value  ratio;  to  be  performing  in 
accordance  with  their  original  terms; 
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and  to  not  be  90  days  or  more  past  due 
or  carried  in  nonaccruid  status.  This 
change  to  the  risk-based  capital 
guidelines  would  have  the  effect  of 
‘including  in  the  50  percent  risk  cat^ory 
presold  residential  construction  loans 
that  RTCRRIA  requires  to  be  included  in 
this  categ'  ry. 

The  B^rd  notes  that  the  statute 
specifies  that  the  agencies  may  establish 
prudent  underwriting  standards  for 
presold  1-  to  4-faniily  residential 
construction  loans  accorded  a  50 
percent  risk  weight.  In  this  regard,  the 
agencies  expect  that  institutions  vvill 
apply  a  50  percent  risk  weight  to  loans 
to  builders  for  1-  to  4-family  residential 
propierty  construction  only  if  the  bank 
has  obtained  sufficient  documentation 
that  the  buyer  of  the  home  intends  to 
purchase  the  home  (/.e..  has  a  legally 
binding  written  sales  contract)  and  has 
the  ability  to  obtain  a  mortgage  loan 
sufficient  to  purchase  the  home  (i.e..  has 
a  firm  written  commitment  for 
permanent  financing  of  the  home  upon 
completion),  so  long  as  the  following 
additional  criteria  are  met: 

(A)  The  purchaser  is  an  individuaUs) 
who  intends  to  occupy  the  residence 
and  is  not  a  partnership,  joint  venture, 
trust  corporation,  or  any  other  entity 
(including  an  entity  acting  as  a  sole 
proprietorship)  that  is  purchasing  one  or 
more  of  the  homes  for  speculative 
purposes. 

(B)  The  builder  must  incur  at  least  the 
first  10  percent  of  the  direct  costs  (/.e.. 
actual  costs  of  the  land,  labor,  and 
material)  before  any  drawdown  is  made 
under  the  construction  loan  and  the 
construction  loan  may  not  exceed  80 
percent  of  the  sales  price  of  the  presold 
home  2 

(C)  The  purchaser  has  made  a 
substantial  "earnest  money  deposit”  of 
no  lass  than  3  percent  of  the  residence’s 
sales  price  and  that  deposit  must  be 
subject  to  forfeiture  if  the  purchaser 
terminates  the  sales  contract. 

(D)  The  earnest  money  deposit  must 
be  held  in  escrow  by  the  bank  financing 
the  builder  or  by  an  independent  party 
in  a  fiduciary  capacity  and  the  escrow 
agreement  must  provide  that,  in  the 
event  of  default  arising  from  the 


^  Under  the  agencies’  1992  real  estate 
underwriting  standards  regulation  and  guidelines, 
as  a  general  matter,  institutions  may  extend  loans 
for  tile  construction  of  1-  to  4-famity  residences 
with  iom-to-vahie  ratios  (LTV)  erf  up  to  85  percent. 
These  guidelines,  which  implement  section  304  of 
the  Federal  Deposit  Insurance  Corporation 
Improvement  Act  of  1991,  become  effective  on 
March  19, 1993.  While  these  guidelines  permit 
institutions  to  make  presold  residential 
construction  loans  with  LTV  ratios  that  exceed  80 
percent  such  loans  would  not  qualify  for  the  SO 
percent  risk  category.  Rather,  they  should  be 
assigned  to  the  100  percent  risk  category. 


cancellation  of  the  sales  contract  by  the 
buyer,  the  escrow  funds  must  first  be 
us^  to  defray  any  costs  incurred  by  the 
lending  bank. 

Section  618(a)  requires  the  agencies  to 
take  action  within  120  days  of 
enactment  of  the  RTCRRIA  to  permit  the 
different  capital  treatment  of  the  type  of 
housing  loans  discussed  above.  As 
suggested  in  the  ocHnments  received,  the 
Bo^  has  decided  to  implement  section 
61&(a)  by  adopting  revisions  to  the  risk- 
based  capital  guidelines  directly  rather 
than  changing  the  Call  Report  and  Y-9C 
Report  provisions.  The  effect  on  the 
calculation  of  capital  for  state  member 
banks  and  bank  holding  companies  of 
amending  the  guidelines  is  substantially 
the  saj3ie  as  the  effect  of  revising  the 
Call  Report  and  the  Y-9C  Report,  and 
will  satisfy  the  requirements  of  section 
618(a)  The  Board  adopted  the  cl^nge  to 
the  risk-based  capital  guidelines  as  an 
interim  rule,  rather  than  a  final  rule, 
however,  in  order  to  provide  interested 
parties  an  opportunity  to  conunent  on 
this  alternative  approach.  The  adoption 
of  an  interim  rule  will  permit  state 
member  banks  and  banJc  holding 
companies  to  take  advantage  of  a  lower 
risk  weight  for  presold  residential 
construction  loans  efiective 
immediately.  The  Board  will  revise  the 
rule  as  required  to  address  comments 
received  during  the  thirty-day  comment 
period. 

Regulatory  Ftexibility  Act  Analysis 

The  Federal  Reserve  Board  does  not 
believe  that  adoption  of  this  amendment 
would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
business  entities  in  accord  with  the 
spirit  and  purposes  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  In 
that  regard,  the  amendment  would 
reduce  certain  regulatory  burdens  on 
bank  holding  companies.  In  addition, 
because  the  risk-based  and  leverage 
capital  guidelines  generally  do  not 
apply  to  bank  holding  companies  with 
consolidated  assets  of  less  than  $150 
million,  this  amendment  will  not  affect 
such  companies. 

List  of  Subjects 
12  CFE  Part  208 

Accounting,  Agriculture.  Banks, 
banking,  Confidential  business 
information,  Currency,  Federal  Reserve 
System,  Reporting  and  recordkeeping 
requirements,  Securities. 

12  CFE  Part  225 

Administrative  practice  and 
procedure,  Banks,  banking,  Federal 
Reserve  System,  Holding  companies. 


Reporting  and  recordkeeping 
requirenkents.  Securities. 

For  the  reasons  set  forth  in  the 
preamble,  and  pursuant  to  the  Board’s 
authority  under  section  5(b]  of  the  Bank 
Holding  Company  Act  of  1956  (12 
U.S.C.  1844(b}),  and  section  910  of  the 
International  Lending  Supervision  Act 
of  1983  (12  U.S.C.  3909),  the  Board  is 
amending  12  CFR  parts  208  and  225  as 
follows: 

PART  208— MEMBERSHIP  OF  STATE 
BANKING  INSTITUTIONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 

1.  The  authority  citation  for  part  208 
is  revised  to  read  as  follows: 

Authority:  Sections  9, 11(a),  11(c),  19,  21, 
25,  and  25(a)  of  the  Federal  Reserve  Act,  as 
amended  (12  U  S.C  321-338, 248(a).  248(c), 
461, 481-486, 601,  and  611,  respectively); 
sections  4  and  13(j)  of  the  Fede^  Deposit 
Insurance  Act,  as  amended  (12  U.5.C.  1814 
and  1823(j],  respectively);  section  7(a)  of  the 
International  Banking  Act  of  1978  (12  U.S.C. 
3105);  sections  907-910  of  the  International 
Lending  Supervision  Act  of  1983  (12  U.S.C. 
3906-3909);  sections  2. 12(b),  12(g),  12(i), 
15B{c)  (5),  17, 17A,  and  23  of  the  Securities 
Exchange  Act  of  1934  (15  U.S.C  78b,  78i(b) 
78/(g).  787(i).  78o-4(c)  (5).  78q,  78q-l.  and 
78w,  respectively);  section  5155  of  the 
Revised  Statutes  (12  U.S.C  36]  as  amended 
by  the  McFadden  Act  of  1927;  and  sections 
1101-1122  of  the  Financial  Institutions 
Reform,  Recovery  and  Enforcement  Act  of 
1989  (12  U.S.C  3310  and  3331-3351);  12 
U.S.C.  93a,  161, 1818, 3907,  3909,  Sec.  618, 
Pub.  L.  102-233, 105  Stat.  1761  (Resolution 
Trust  Corporation  Refinancing, 

Restructuring,  and  Improvement  Act  of 
1991). 

2.  Appendix  A  to  part  208  is  amended 
by  revising  footnote  35  to  read  as 
follows: 

APPENDIX  A  TO  PART  208— (Amended) 

*  «  *  *  * 

in.  Procedures  for  Computing  Weighted- 
Risk  Assets  and  Off-Balance-Sheet  Items 

*  *  •  *  • 

C  Risk  Weights 

•  *  «  •  • 

3.  *  *  *3s 


Loans  that  qualify  as  loans  secursd  by  one-  to 
four-family  residential  properties  are  list^  in  the 
instructions  to  the  commercial  bank  call  report  In 
addition,  for  risk-based  capital  purposes,  loans 
secured  by  one-  to  four-fomily  residential  properties 
include  loans  to  builders  with  .sttbstantial  proiaa 
equity  for  the  construction  of  ona-  to  fotu-Camily 
r^dences  that  have  been  presold  under  firm 
contracts  to  purchasers  wim  have  obtained  firm 
commitments  for  permanant  qualifying  mortgage 
loans  and  have  made  substantial  earnest  monay 
deposits. 
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PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL 

1.  The  authority  citation  for  part  225 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C  1817(j)(13).  1818, 
1831i,  1843(c)(8).  1844(b),  3106,  3108,  3907, 
3909, 3310, and  33313351. 

2.  Appendix  A  to  Part  225  is  amended  by 
revising  footnote  38  to  read  as  follows: 

APPENDIX  A  TO  PART  225  •  [Amended] 

•  *  •  *  • 

III.  PROCEDURES  FOR  CXIMPUTING 
WEIGHTED-RISK  ASSETS  AND  OFF- 
BALANCE-SHEET  ITEMS 

***** 

C.  Risk  Weights 

***** 

^  *  *  *  3H 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  22, 1992. 

William  W.  Wiles, 

Secretary  of  the  Board. 
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12  CFR  Parts  208  and  225 

[Regu  .  .ions  H  and  Y;  Docket  No.  R-0756] 

Capital:  Capital  Adequacy  Guidelines 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Final  rule. 

SUMMARY:  The  Board  is  revising  its  risk- 
based  capital  guidelines  for  state 
member  banks  and  bank  holding 
companies  to  lower  the  risk  wei^t 
assigned  to  certain  collateralized 
transactions  to  a  level  more 
commensurate  with  the  minimal  risks 
involved.  The  revision  is  consistent 
with  the  international  bank  capital 
standards. 

EFFECDVE  DATE:  December  30. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rhoger  H.  Pugh,  Assistant  Director  (202/ 
728-5883),  Norah  M.  Barger.  Manager 
(202/452-2402),  Robert  E.  Motyka, 

Senior  Financial  Analyst  (202/452- 
3621),  or  Alfred  D.  Teuscher, 
Supervisory  Financial  Analyst  (202/452- 
3007),  Division  of  Banking  Supervision 
and  Regulation.  Board  of  Governors  of 


■'■Loans  that  qualify  as  loans  secured  by  one-  to 
four-family  residential  properties  are  list^  in  the 
instructions  to  the  FR  Y-9C  Report  In  addition,  for 
risk-based  capital  purposes,  loans  secured  by  one- 
to  four-family  residential  properties  include  loans 
to  builders  %vith  substantial  project  equity  Cor  the 
construction  of  one-  to  four-family  residmces  that 
have  been  presold  under  Hnn  contracts  to 
purchasers  who  have  obtained  firm  commitments 
for  permanent  qualifying  mortgage  loans  and  have 
made  substanti^  earnest  money  deposits. 


the  Federal  Reserve  System.  For  the 
hearing  impaired  only. 
Telecommunication  Device  for  the  Deaf 
(TDD),  Dorothea  Thompson  (202/452- 
3544),  Board  of  Ckivemors  of  the  Federal 
Reserve  System.  20th  and  C  Street.  NW., 
Washington,  DC  20551. 

Discussion 

SUPPLEMENTARY  INFORMATION: 

Under  the  international  bank  capital 
standards  (the  Basle  Accord),*  claims 
collateralized  by  cash  and  OECD  central 
government  securities  may  be  assigned 
to  the  zero  percent  risk  category. 
However,  the  U.S.  Federal  banldng 
agencies  exercised  national  discretion, 
as  permitted  under  the  Basle  Accord,  to 
assign  such  claims  to  the  20  percent  risk 
category.  This  decision  has  had  the 
effect  of  essentially  limiting  the  zero 
percent  risk  category  to  cash  assets  and 
claims  (including  securities)  on  OECD 
central  governments  and  claims  directly 
and  unconditionally  guaranteed  by  such 
governments.  Claims  secured  by  cash  or 
securities  issued  or  guaranteed  by  OECD 
central  governments  are  assigned  to  the 
next  highest  risk  category,  i.e.,  20 
percent,  in  order  to  take  into  account 
the  operational  risks  that  are  present  in 
most  conventional  secured  lending 
arrangements.^ 

In  some  instances,  however,  the 
application  of  a  20  percent  risk  weight 
to  very  low-risk  collateralized 
transactions — such  as  certain 
indemnified  securities  lending 
arrangements — could  place  U.S.  banking 
organizations  at  a  competitive 
disadvantage  to  foreign  banks  subject  to 
the  Basle  Accord  that  are  applying  a 
zero  percent  risk  weight  to  such 
transactions.  In  an  effort  to  address  this 
disparity  in  treatment  and  to  arrive  at  a 
capital  treatment  for  such  transactions 
that  is  more  commensurate  with  the 
minimal  risks  entailed,  the  Board 
reviewed  the  possibility  of  assigning  a 
zero  percent  risk  weight  to  claims 
collateralized  by  cash  or  OECD  central 
government  securities  or  U.S. 


,  ’  The  Basle  Accord  is  a  risk-based  framework  that 
was  proposed  by  the  Basle  Committee  on  Banking 
Supervision  and  endorsed  by  the  central  bank 
governors  of  the  Group  of  Ten  (G-10)  countries  in 
)uly  1968.  The  committee  is  comprised  of 
representatives  of  the  central  banks  and  supervisory 
authorities  from  the  G-10  countries  (Belgium, 
Canada.  Prance,  Germany,  Italy,  Japan,  Netherlands, 
Sweden,  Switzerland,  the  United  IGngdom,  and  the 
United  States)  and  Luxembourg. 

*  A  claim  secured  by  cash  or  OECD  government 
securities  may  be  assigned  to  the  20  percent  risk 
category  only  to  the  extent  that  the  amount  of 
the  claim  is  covered  by  the  market  value  of  the 
collateral.  The  portion  of  the  claim  that  is  not 
covered  by  recognized  collateral  is  assigned  to  the 
risk  category  appropriate  to  the  obligor  or,  if 
relevant,  the  guarantor. 


(kivemment  agency  securities^  that  met 
certain  criteria.  The  criterion 
particularly  considered  in  this  regard 
was  the  maintenance  on  a  daily  basis  of 
a  positive  collateral  margin,  which  was 
intended  to  mitigate  signiBcantly  the 
risks  normally  associated  with 
collateralized  transactions. 

As  a  consequence  of  this  review,  on 
April  10, 1992,  the  Board  issued  for 
public  comment  a  proposal  to  modify 
the  risk-based  capital  guidelines  that 
would  lower  the  risk  weight  for 
collateralized  transactions  meeting 
certain  criteria  from  the  20  percent  risk 
category  to  the  zero  percent  risk 
category.  In  this  regard,  the  Board 
proposed  that  a  claim  collateralized  by 
cash  on  deposit  in  the  banking 
organization  or  by  OECD  central 
government  or  U.S.  Government  agency 
securities  could  be  assigned  to  the  zero 
percent  risk  category,  provided  that  a 
positive  collateral  margin  is  maintained 
on  a  daily  basis,  fully  taking  into 
account  any  change  in  the  banking 
organization’s  exposure  (to  the  obligor 
or  counterparty)  under  the  claim  in 
relation  to  the  market  value  of  the 
collateral  held  in  support  of  that  claim. 

If  the  market  value  of  the  collateral 
received  from  the  obligor  or 
counterparty  falls  below  100  percent  of 
the  amount  of  the  banking 
organization’s  exposure  under  such  a 
collateralized  claim,  the  borrower  must 
immediately  post  enough  additional 
collateral  to  cover  any  shortfall  and 
maintain  a  positive  margin. 

The  Board  sought  specific  comment 
on  whether  additional  criteria  should  be 
required  in  order  to  better  ensure  that 
only  truly  low-risk  collateralized 
transactions  are  assigned  to  the  zero 
percent  risk  category.  The  Board  also 
requested  comment  on  whether  a  higher 
risk  weight,  for  example  10  percent, 
might  be  more  appropriate  than  the  zero 
percent  risk  weight  for  these 
transactions,  which  can  be  associated 
with  some,  albeit  small,  risk. 

The  proposal  also  stated  the  Board’s 
intention  to  continue  to  require, 
consistent  with  the  Basle  Accord,  that 
for  a  claim  collateralized  by  cash  to  be 
eligible  for  a  preferential  risk  weight  for 
risk-based  capital  purposes,  the  cash 
must  be  on  deposit  in  the  banking 
organization.  In  this  connection, 
however,  the  Board  proposed  to  clarify 
that  in  a  securities  lending  transaction 
where  the  banking  organization  is  acting 


'  The  definition  of  U.S.  Government  agency 
securities  in  the  risk-based  capital  guidelines  does 
not  include  U  S.  Government-sponsored  agency 
securities.  Undeethe  guidelines,  claims 
collateralized  by  U  S.  Government-sponsored 
agency  securities  are  assigned  to  the  20  percent  risk 
category. 
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as  agent  for  a  customer  that  is  the 
beneficial  owner  of  the  lent  securities 
and  where  the  borrower  has  delivered 
cash  collateral  to  the  banking 
organization  that  is  not  maintained  on 
deposit,  the  transaction  will  be  deemed 
to  be  collateralized  by  cash  on  deposit 
and,  thus,  eligible  for  a  preferential  risk 
weight  only  if: 

(1)  Any  reinvestment  risk  associated 
with  the  cash  collateral  is  borne  by  the 
customer  and 

(2)  Any  indemnification  provided  by 
the  banking  organization  is  limited  to 
the  difierence  between  the  market  value 
of  the  lent  secxuities  and  the  amoimt  of 
cash  received  as  collateral. 

If  these  two  conditions  are  not  met, 
the  transaction  would  not  be  deemed  to 
be  collateralized  by  cash  on  deposit  and. 
thus,  would  not  be  eligible  for  a 
preferential  risk  weight. 

Comments  Received 

Public  comments  were  received  horn 
twenty-two  respondents:  fifteen  banking 
organizations  (three  multinational,  one 
superregional,  nine  regional,  and  two 
community  banks);  two  savings 
institutions;  and  five  trade  associations. 
All  of  the  respondents  agreed  that  the 
proposal  to  lower  the  ri^  weight  firom 
20  percent  to  zero  percent  for  certain 
transactions  collateralized  by  cash  or 
OECD  central  government  securities 
would  result  in  a  more  accurate 
reflection  of  the  very  limited  risk 
associated  with  such  transactions.  Two 
commenters  suggested  that  a  zero 
percent  risk  weight  should  be  extended 
to  any  portion  of  a  claim  collateralized 
by  cash  or  OECD  central  government 
securities.  One  of  these  commenters  also 
recommended  that  claims  collateralized 
by  securities  issued  by  U.S. 
(^vemment-sponsored  agency 
securities  should  be  acceded  a  zero 
percent  risk  weight.  Two  commenters 
suggested  technical  wording  changes  to 
the  proposed  clarification  with  regard  to 
securities  lending  transactions 
collateralized  by  cash  where  a  bank  is 
acting  in  an  agent  capacity. 

The  first  question  on  which  the  Board 
sought  specific  comment  asked  whether 
additional  criteria  should  be  set  forth  in 
order  to  better  ensure  that  only  truly 
low-risk  collateralized  transactions  are 
assigned  to  the  zero  percent  risk 
category.  Of  the  thirteen  commenters 
addressing  this  question,  eleven 
indicated  that  additional  criteria  were 
not  needed.  Of  the  two  respondents 
supporting  the  establishment  of  a 
minimum  positive  margin,  one 
indicated  that  a  minimum  collateral 
coverage  of  101  percent  of  the  claim 
should  be  specified,  while  the  other  did 
not  indicate  a  specific  level  of  coverage. 


The  second  question  asked  whether 
these  transactions  should  be  assigned  to 
a  risk  wei^t  higher  than  zero  percent, 
for  example  10  Mrcent.  Of  the  thirteen 
commenters  ad^ssing  this  question, 
twelve  opposed  the  assignment  of  a 
higher  risk  weight.  One  trade 
organization  was  not  opposed  to  a 
higher  risk  weight  but  fmt  that  a  10 
percent  risk  weight  would  still  overstate 
the  risk  inherent  in  these  transactions. 

Final  Rule 

Based  upon  the  comments  received 
and  further  consideration  of  the  very 
limited  risk  associated  with  assigning 
collateralized  transactions  meeting  the 
indicated  criteria  to  the  zero  percent 
risk  weight,  the  Board  is  adopting  its 
proposed  revision  to  the  risk-based 
capital  guidelines  for  state  member 
banks  and  bank  holding  companies  with 
re^rd  to  these  transactions. 

This  revision  will  permit  banking 
organizations  to  assign  to  the  zero 
percent  risk  category  claims 
collateralized  by  ca^  on  deposit  in  the 
banking  organization  or  by  OECD 
central  government  or  U.S.  Government 
agency  securities  for  which  a  positive 
collateral  margin  is  maintained  on  a 
daily  basis,  fully  taking  into  acco\int  any 
change  in  the  baking  organization’s 
exposure  to  the  obligor  or  coimterparty 
under  a  claim  in  relation  to  the  market 
value  of  the  collateral  held  in  support  of 
that  claim.  The  Board  will  not  r^uire 
that  a  specific  minimum  margin  of 
collateral  be  maintained  on 
coUateralized  transactions  assigned  to 
the  zero  percent  risk  category.  However, 
the  Board  expects  that  banking 
organizations  will  establish,  as  a  part  of 
prudent  operating  procedures,  a 
minimum  level  of  margin  for  these 
transactions  based  upon  such  factors  as 
the  volatility  of  the  securities  involved 
so  as  to  avoid  unduly  firequent  margin 
calls. 

The  Board  is  also  adopting,  with  a  few 
technical  wording  chanms,  its  proposed 
clarification  with  regard  to  cert^ 
retirements  pertaining  to  transactions 
coUateralized  oy  cash  where  the 
banking  organization  is  acting  as  agent. 
This  clarification  indicates  that  where  a 
banking  organization  is  acting  as  agent 
for  a  customer  in  a  transaction  involving 
the  lending  or  sale  of  securities  that  is 
collateralized  by  cash  delivered  to  the 
banking  or^ization,  the  transaction  is 
deemed  to  be  collateralized  by  cash  on 
deposit  for  purposes  of  determining  the 
appropriate  risk  weight,  provided  that 
any  indemnification  is  limited  to  no 
more  than  the  difference  between  the 
market  value  of  the  securities  and  the 
amount  of  cash  collateral  received  and 
any  reinvestment  risk  associated  with 


the  cash  collateral  is  borne  by  the 
customer. 

This  rule  is  efifective  immediately  in 
order  to  implement  in  the  most 
expeditious  manner  a  capital  charge  that 
is  more  commensurate  with  the  risks 
entailed  in  collateralized  transactions 
meeting  the  specified  criteria  and  that 
will  help  place  U.S.  banking 
organizations  engaging  in  such 
transactions  on  a  more  equal  footing 
with  foreign  banks  subje^  to  the  Basle 
Accord.  In  addition,  the  Board  believes 
an  immediate  effective  date  is 
appropriate  because  the  revision  would 
reduce,  rather  than  expand  regulatory 
burden. 

Regulatwy  Flexibility  Act  Analjrsis 

The  Federal  Reserve  Board  does  not 
believe  the  adoption  of  this  final  rule 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
business  entities  (in  this  case,  small 
banking  organizations),  in  accord  with 
the  spirit  and  purposes  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.].  In  this  regard,  the  revised  final 
rule  will  reduce  certain  regulatory 
burdens  on  bank  holding  companies,  as 
it  reduces  the  capital  charge  on  certain 
transactions.  In  addition,  because  the 
risk-based  capital  guidelines  generally 
do  not  apply  to  ht^  holding  companies 
with  consoUdated  assets  of  less  than 
$150  million,  the  final  rule  will  not 
affect  such  companies. 

List  ofSid^ects 
12  CFR  Part  208 

Acemmting,  Agricultural  loan  losses. 
Applications,  Appraisals,  Banks, 
baiddng.  Branches,  Capital  adequacy. 
Confidential  business  information. 
Currency,  Dividend  payments.  Federal 
Reserve  System.  Flood  insurance. 
Publication  of  reports  of  condition. 
Reporting  and  recordkeeping 
requirements,  Securities,  State  member 
banks. 

12  CFR  Part  225 

Administrative  practice  and 
procedure.  Appraisals,  Banks,  banking. 
Capital  adequacy.  Federal  Reserve 
System.  Holding  companies.  Reporting 
and  recordkeeping  requirements. 
Securities.  State  member  banks. 

For  the  reasons  set  forth  in  this  notice, 
and  pursuant  to  the  Board’s  authority 
undm  section  5fb)  of  the  Bank  Holding 
Company  Act  of  1956  (12  U.S.C. 
1844(b)),  and  section  910  of  the 
Intemarional  Lending  Supervision  Act 
of  1983  (12  U.S.C.  3909),  the  Board  is 
amending  12  CFR  parts  208  and  225  to 
read  as  follows: 
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PART  206— MEMBERSHIP  OF  STATE 
BANKING  INSTITUTIONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 

1.  The  authority  dtation  for  part  208 
continues  to  read  as  follows: 

Aolliority:  Sections  9. 11(a),  11(c).  19, 21. 

25,  and  25(a)  of  the  Federal  Reserve  Act.  as 
amended  (12  U.S.a  321-338,  248(a).  248(c). 
461,  481-486, 601,  and  611,  respe^ively); 
sections  4  and  13(i)  of  the  Federal  Deposit 
Insurance  Act,  as  amended  (12  U.S.C.  1814 
and  lB23(j).  respectively);  section  7(a)  of  the 
International  Banking  Act  of  1978  (12  U  S.C 
3105):  sections  907-910  of  the  International 
Lending  Supervision  Act  of  1983  (12  U  S.C 
3906-3909):  sections  2. 12(b),  12(g),  12(i). 
15B(c)  (5).  17, 17A,  and  23  of  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78b.  78/(b), 
78/(g),  78f(i).  78o-4(c)  (5).  78q.  78q-l,  and 
78w,  respectively):  section  5155  of  the 
Revised  Statutes  (12  U.S.C  36)  as  amended 
by  the  McFadden  Act  of  1927;  and  sections 
1101-1122  of  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act  of 
1989  (12  U.S.C  3310  and  3331-3351). 

Appendix  A — (Amended] 

2  Appendix  A  is  amended  by  replacing  the 
second  sentence  in  the  first  paramph, 
adding  a  sentence  at  the  end  of  the  first 
paragraph,  and  replacing  the  first  and  second 
sentences  of  the  second  paragraph  of  section 
III.B.l ;  adding  a  paragraph  to  the  end  of 
section  IILCl.;  replacing  the  third  paragraph 
of  section  IILC2.;  by  adding  a  new  sentence 
to  the  end  of  the  ninth  paragraph  of  section 
III.D.l.;  and  by  adding  a  new  item  5.  under 
“Category  1:  Zero  Percent"  and  revising  item 
8.  under  "Category  2;  20  Percent”  of 
Attachment  III,  to  read  as  follows: 

***** 

III.*  *  * 

A. *  *  * 

B.  *  *  *  Claims  folly  secured  by  such 
collateral  generally  are  assigned  to  the  20 
percent  risk-weight  category.  Collateralized 
transactions  meeting  all  the  conditions 
described  in  section  in.C.1.  may  be  assigned 
a  zero  percent  risk  weight. 

With  regard  to  collateralized  claims  that 
may  be  assigned  to  the  20  percent  risk-weight 
category,  the  extent  to  which  qualifying 
securities  are  recognized  as  collateral  is 
determined  by  their  current  market  value.  If 
such  a  claim  is  only  partially  secured,  that 
is,  the  market  value  of  the  pledged  securities 
is  less  than  the  face  amount  of  a  balance- 
sheet  asset  or  an  off-balance-sheet  item,  the 
portion  that  is  covered  by  the  market  value 
of  the  qualifying  collateral  is  assigned  to  the 
20  percent  risk  category,  and  the  portion  of 
the  claim  that  is  not  covered  by  collateral  in 
the  form  of  cash  or  a  qualifying  security  is 
assigned  to  the  risk  category  appropriate  to 
the  obligor  or,  if  relevant,  the  guarantor. 

*  *  • 

c  •  •  * 

1.  *  *  *  This  category  also  includes  claims 
collateralized  by  cash  on  deposit  in  the  hank 
or  by  securities  issued  or  guaranteed  by 
OECD  central  goverrunents  or  U.S. 
govenunent  agencies  for  which  a  positive 
margin  of  collateral  Is  maintained  on  a  dally 
basis,  folly  taking  into  account  any  change  in 


the  bank’s  exposure  to  the  obligor  or 
counterparty  under  a  claim  in  relation  to  the 
market  value  of  the  collateral  held  in  support 
of  that  claim.  •  *  * 

2.  *  *  *  This  category  also  includes  the 
portions  of  claims  (including  repiuchase 
transactions)  collateralized  by  cash  on 
deposit  in  the  bank  or  by  securities  issued  or 
guaranteed  by  OECD  central  governments  or 
U  S.  government  agencies  that  do  not  qualify 
for  the  zero  percent  risk-weight  category: 
collateralized  by  seouities  issued  or 
guaranteed  by  U  S.  government-sponsored 
agencies:  or  ^lateralized  by  securities 
issued  by  multilateral  lending  institutions  or 
regional  development  banks  in  which  the 
U.S.  govenunent  is  a  shareholder  or 
contributing  member. 
***** 

D.  *  *  * 

1.  *  *  *  Where  a  bank  is  acting  as  agent 
for  a  customer  in  a  transaction  involving  the 
lending  or  sale  of  securities  that  is 
collateralized  by  cash  delivered  to  the  bank, 
the  transaction  is  deemed  to  be  collateralized 
by  cash  on  deposit  in  the  bank  for  purposes 
of  determining  the  appropriate  risk-weight 
category,  provided  that  any  indemnification 
is  limited  to  no  more  than  the  difference 
between  the  market  value  of  the  securities 
and  the  cash  collateral  received  and  any 
reinvestment  risk  associated  with  that  cash 
collateral  is  borne  by  the  customer.  *  *  * 
***** 

Attachment  III  *  *  * 

Category  1*.  Zero  Percent  *  •  * 

5.  Claims  collateralized  by  cash  on  deposit 
in  the  bank  or  by  securities  issued  or 
guaranteed  by  OECD  central  governments  or 
U.S.  government  agencies  for  which  a 
positive  margin  of  collateral  is  maintained  on 
a  daily  basis,  folly  taking  into  account  any 
change  in  the  bank’s  exposure  to  the  obligor 
or  counterparty  under  a  claim  in  relation  to 
the  market  value  of  the  collateral  held  in 
support  of  that  claim.*  *  * 

Category  2:  20  Percent  *  *  * 

8.  *1116  portions  of  claims  that  are 
collateralized^  by  cash  on  deposit  in  the 
bank  or  by  securities  issued  or 
guarantee  by  the  U.S.  Treasury,  the 
central  governments  of  other  OECD 
coimtries,  and  U.S  government  agencies 
that  do  not  qualify  for  the  zero  percent 
risk-weight  category,  or  that  are 
collateralized  by  securities  issued  or 
guaranteed  by  U.S.  government- 
sponsored  agencies.  *  *  * 
***** 

PART  225-BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL 

1.  The  authority  citation  for  part  225 
continues  to  read  as  follows: 


^  Th*  •xteot  of  ooUatonlizatioo  U  datonniaed  by 
cun«nt  nuikat  vahis. 


Authority;  12  U.S.C.  1817(j)(13).  1818, 

1831i,  1843(cK8),  1844(b).  3106,  3108,  3907 
3909, 3310,  and  3331-3351. 

Appendix  A— (Amended] 

2.  Appendix  A  is  amended  by  replacing  the 
second  sentence  in  the  first  paragraph, 
adding  a  sentence  at  the  end  of  the  first 
paragraph,  and  replacing  the  first  and  second 
sentences  of  the  second  paragraph  of  section 
m.B.l.,  adding  a  paragraph  to  the  end  of 
section  III.C.l.;replacing  the  third  paragraph 
of  section  in.C.2.;  by  adding  a  new  sentence 
to  the  end  of  the  ninth  paragraph  of  section 
in.D.l.:  and  by  adding  a  new  item  5.  under 
“Cateffoiy  1:  Zeto  Percent"  and  revising  item 
8.  under  “Category  2:  20  Percent”  of 
Attachment  III,  to  read  as  follows: 

***** 

m.  *  *  * 

A. *  *  * 

B.  *  *  *  Claims  folly  secured  by  such 
collateral  generally  are  assigned  to  the  20 
percent  risk-weight  category.  Collateralized 
transactions  meeting  all  the  conditions 
described  in  section  1I1.C1.  may  be  assigned 
a  zero  percent  risk  weight. 

lAfith  regard  to  collateralized  claims  that 
may  be  assigned  to  the  20  percent  risk-weight 
category,  the  eident  to  which  qualifying 
securities  are  recognized  as  collatei^  is 
determined  by  their  current  mariwt  value.  If 
such  a  claim  is  only  partially  secured,  that 
is,  the  market  value  of  the  pledged  securities 
is  less  than  the  face  amount  of  a  balance- 
sheet  asset  or  an  off-balance-sheet  item,  the 
portion  that  is  covered  by  the  market  value 
of  the  qualifying  collateral  is  assigned  to  the 
20  percent  risk  category,  and  the  portion  of 
the  claim  that  is  not  covered  by  collateral  in 
the  form  of  cash  or  a  qualifying  security  is 
assigned  to  the  risk  category  appropriate  to 
the  obligor  or,  if  relevant,  the  guarantor. 

*  *  * 

C.  *  *  * 

1.  *  *  *  This  category  also  includes  claims 
collateralized  by  cash  on  deposit  in  the 
subsidiary  lending  institution  or  by  securities 
issued  or  guaranteed  by  OECD  central 
goverrunents  or  U.S.  govmriment  agencies  for 
which  a  positive  margin  of  collateral  is 
maintained  on  a  daily  basis,  folly  taking  into 
account  any  change  in  the  banking 
organization’s  exposure  to  the  obligor  or 
counterparty  under  a  claim  in  relation  to  the 
market  value  of  the  collateral  held  in  support 
of  that  claim.  *  •  • 

2.  *  *  *  This  category  also  includes  the 
portions  of  claims  (including  repurchase 
transactions)  collateralized  ^  cash  on 
deposit  in  the  subsidiary  lending  institution 
or  by  securities  issued  or  guaranteed  by 
OECD  central  governments  or  U.S. 
goverrunent  agencies  that  do  not  qualify  for 
the  zero  percent  risk-weight  category; 
collateralized  by  securities  issued  or 
guaranteed  by  U.S.  government-sponsored 
agencies;  or  collate^ized  by  securities 
issued  by  muhilatetal  lendi^  iiutitutions  or 
regional  development  banks  in  which  the 
U.S.  government  is  a  shareholder  or 
contributing  member.  *  *  * 
***** 

D.  *  *  * 

1.  *  *  *  Where  a  banking  organization  is 
acting  as  agent  for  a  customer  in  a  transaction 
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involving  the  lending  or  sale  of  securities 
that  is  collateralized  by  cash  delivered  to  the 
banking  organization,  the  transaction  is 
deemed  to  be  collateralized  by  cash  on 
deposit  in  a  subsidiary  lending  institution  for 
purposes  of  determining  the  appropriate  risk- 
weight  category,  provided  that  any 
indemnification  is  limited  to  no  more  than 
the  difference  between  the  marimt  value  of 
the  securities  and  the  cash  collateral  received 
and  any  reinvestment  risk  associated  with 
that  cash  collateral  is  borne  by  the  customer. 

•  •  • 

***** 

Attachment  III  *  *  * 

Category  1:  Zero  Percent  •  •  * 

5.  Claims  collateralized  by  cash  on  deposit 
in  the  subsidiary  lending  institution  or  by 
securities  issued  or  guaranteed  by  OECD 
central  governments  or  U.S.  government 
agencies  for  which  a  positive  margin  of 
collateral  is  maintained  on  a  daily  basis,  folly 
taking  into  account  any  change  in  the  bank's 
exposure  to  the  obligor  or  counterparty  under 
a  claim  in  relation  to  the  market  value  of  the 
collateral  held  in  support  of  that  claim.*  *  * 
Category  2:  20  Percent  *  *  * 

8  The  portions  of  claims  that  are 
collateralized^  by  cash  on  deposit  in  the 
subsidiary  lending  institution  or  by  securities 
issued  or  maranteed  by  the  U.S.  Treasury, 
the  central  governments  of  other  OECD 
countries,  and  U.S.  government  agencies  that 
do  not  qualify  for  the  zero  percent  risk- 
weight  category,  or  that  are  collateralized  by 
securities  issued  or  guaranteed  by  U.S. 
government-sponsored  agencies.*  *  * 

*  •  *  *  * 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  23, 1992. 

WUUam  W.  Wiles. 

Secretary  of  the  Board, 

IFR  Doc.  92-31702  Filed  12-29-92;  8:45  am] 
BILUNG  CODE  6210-01-F 


12CFRPart  264 
[Docket  No.  R-0788] 

Employee  Responsibilities  and 
Conduct 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Final  rule. 

SUMMARY:  The  Board  of  Governors  of  the 
Federal  Reserve  System  (Board)  is 
amending  its  regulations  regarding 
employee  responsibilities  and  conduct 
by  removing  the  Board’s  confidential 
reporting  requirements  relating  to 
employment  and  financial  interests. 
These  regulations  have  been  superseded 
by  regulations  issued  by  the  Office  of 
Government  Ethics  (OGE)  that  took 
effect  on  October  5, 1992.  This  rule  is 


^  The  extent  of  collateralization  is  determined  by 
current  market  value. 


intended  to  conform  the  Board’s  rules  to 
the  OGE’s  regulations. 

EFFECTIVE  DATE:  December  30. 1992. 

FOR  FURTHER  INFORMATION  CONTACT:  Cary 
K.  Williams,  Senior  Attorney,  (202/452- 
3295),  or  Timothy  J.  Byrne,  Attorney, 
(202/452-3565),  Legal  Division.  Board  of 
Governors  of  the  F^eral  Reserve 
System.  For  the  hearing  impaired  only. 
Telecommunications  Device  for  the  Deaf 
(TDD),  Dorothea  Thompson  (202/452- 
3544),  Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  C  Street.  NW., 
Washington.  DC  20551. 

SUPPLEMENTARY  INFORMATION: 

The  CXjE,  pursuant  to  title  1  of  the 
Ethics  in  Government  Act  of  1978,  as 
amended  by  the  Ethics  Reform  Act  of 
1989  and  related  legislation  pertaining 
to  executive  branch  employees  and 
Executive  Order  12674,  has  issued  an 
interim  rule  that  revises  the  confidential 
financial  disclosure  system  for  the 
executive  branch  of  the  United  States 
government.  The  interim  rule  requires 
executive  branch  agencies  to  review 
their  existing  confidential  financial 
disclosure  regulations  to  determine  if 
they  need  to  be  removed  or  modified  to 
conform  with  the  new  rule.  Certain 
provisions  of  part  264  of  the  Board’s 
regulations  are  superseded  by  the 
regulations  set  forth  in  subpart  I  of  the 
interim  rule  published  at  57  FR 11826 
on  April  7, 1992  (to  be  codified  as 
subpart  I  of  5  CFR  part  2634).  Therefore, 
the  Board  has  determined  that  part  264 
should  be  amended  by  removing  the 
superseded  sections. 

In  accordance  with  the 
Administrative  Procedure  Act  (5  U.S.C. 
§  553),  it  is  the  practice  of  the  Board  to 
offer  interested  parties  the  opportunity 
to  comment  on  proposed  regulations. 
Adhering  to  the  normal  notice  and 
comment  procedures  and  the  30-day 
post-publication  waiting  period  is 
unnecessary  in  this  case  because  the 
OGE  regulations  became  effective  on 
October  5, 1992. 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  5  U.S.C.  §  601  et  seq.),  the  Board 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  amendment  is  a  removal  of 
regulations  governing  employee 
financial  di^osure  statements  that 
have  been  superseded  by  regulations 
issued  by  the  OGE  that  became  effective 
October  5. 1992,  and  would  not  have  a 
substantial  efiect  on  particular  small 
entities. 


List  of  Subjects  in  12  CFR  Part  264 

Conflicts  of  interests.  Federal  Reserve 
System. 

For  the  reasons  set  forth  in  the 
preamble,  and  pursuant  to  the  Board’s 
authority  under  the  Ethics  Reform  Act 
of  1989,  the  Board  is  amending  12  CFR 
part  264  as  follows: 

PART  264— EMPLOYEE 
RESPONSIBILITiES  AND  CONDUCT 

1.  The  authority  citation  for  part  264 
continues  to  read  as  follows: 

Authority:  E.0. 11222, 3  CFR,  1964-1965 
Comp.;  5  CFR  735.104. 

2.  Section  264.735-4  is  removed  and 
reserved. 

3.  Section  264.735-8  is  removed. 

4.  Appendix  A  to  part  264  is  removed. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  December  23, 1992 
William  W.  Wiles, 

Secretary  of  the  Board. 
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FEDERAL  HOUSING  RNANCE  BOARD 

12  CFR  Part  910 
(No.  92-750] 

Leverage  Ratio  on  Consolidated 
Federal  Home  Loan  Bank  Debt 

AGENCY:  Federal  Housing  Finance 
Board. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  revising  its 
regulations  regarding  leverage  of  the 
Federal  Home  Loan  Bank  (FHLBank) 
System  by  expanding  the  definition  of 
debt  to  include  certain  senior  unsecured 
liabilities  and  to  increase  the  permitted 
debt  to  capital  ratio  from  12:1  to  20:1. 
The  revis^  leverage  constraints  provide 
meaningful  protection  to  FHLBank 
System  bondholders.  The  change  will 
increase  the  availability  of  housing 
finance  and  increase  the  attractiveness 
of  System  membership. 

EFFECTIVE  DATE:  January  29, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Higgins,  Director  of  Strategic 
Planning,  (202)  408-2962,  or  James  H. 
Gray  Jr.,  Associate  General  Counsel, 
(202)  408-2552. 

SUPPLEMENTARY  INFORMATION: 

Discussion 
A.  Background 

Section  702  of  the  Financial 
Institutions  Reform,  Recovery  and 
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Enforcement  Act  of  1989,  Public  Law 
No.  101-73, 103  Stat.  183  (August  9, 
1989)  (FIRREA)  charges  the  Federal 
Housing  Finance  Board  (Finance  Board). 
inter  alia,  with  the  duty  to  ensure  that 
the  Federal  Home  Loan  Banks 
(FHLBanks)  carry  out  their  housing 
finance  mission  and  *  *  remain 
adequately  capitalized  and  able  to  raise 
funds  in  the  capital  markets  *  *  12 

U.S  C.  1422a(a)(3).  The  Finance  Board 
raises  funds  through  the  issuance  of 
consolidated  obligations  for  which  the 
FHLBanks  are  jointly  and  severally 
liable.  The  funds  so  raised  enable  the 
FHLBanks  to  make  competitively  priced 
advances  available  to  members. 

The  change  in  the  leverage  ratio  will 
provide  the  FHLBanks  with  greater 
flexibility  to  make  more  efficient  use  of 
their  capital.  In  the  view  of  the  Finance 
Board,  this  flexibility  is  necessary  for 
the  FHLBanks  to  continue  to  provide 
reasonably  priced  advances  to  current 
and  prospective  members.  This  furthers 
the  Finance  Board’s  Congressionally- 
imposed  duties  to  ensure  that  the 
FHLBanks  carry  out  their  housing 
finance  mission  and  remain  adequately 
capitalized  and  able  to  raise  funds  in  the 
capital  markets. 

Through  the  first  fifteen  years  of  the 
FHLBank  System’s  existence,  the 
FHLBanks  raised  funds  in  the  capital 
markets  through  the  issuance  of 
consolidated  debentures  under  the 
authority  of  12  U.S.C.  1431(b).  'The 
proceeds  of  the  consolidated  debentures 
were  divided  among  the  twelve 
FHLBanks  to  finance  their  operations. 
Each  FHLBank  received  a  portion  of  the 
consolidated  debentures  based  on  its 
anticipated  operational  needs.  However, 
the  ability  of  the  FHLBank  System  to 
issue  consolidated  debentures  was 
limited  statutorily  to  an  amount  equal  to 
five  times  the  total  paid-in  capital  of  the 
twelve  FHLBanks.  See  12  U.S.C. 

1431(b).  Since  each  FHLBank  member 
could  then  borrow  up  to  twelve  times 
the  amount  of  its  FHLBank  stock,  there 
was  concern  that  the  FHLBank  System 
could  become  unable  to  borrow 
additional  funds  to  meet  member 
advance  demand.  See  47  Stat.  725,  731 
(1932);  formerly  at  12  U.S.C.  1431(c) 
(repealed  by  Pub.  L.  No.  97-320,  sec. 
352,  96  Stat.  1507  (October  15, 1982)). 

In  1946,  the  former  Federal  Home 
Loan  Bank  Administration  (Bank 
Administration),  the  predecessor  to  the 
former  Federal  Home  Loan  Bank  Board 
(Bank  Board),  retired  the  consolidated 
debentures  issued  pursuant  to  12  U.S.C. 
1431(b)  to  allow  for  the  issuance  of 


consolidated  bonds  pursuant  to  12 
U  S.C.  1431(c).' 

In  connection  with  these  changes,  the 
former  Bank  Administration 
promulgated  regulations  which  set  forth 
the  conditions  and  limitations  under 
which  it  would  issue  FHLBank 
consolidated  bonds.  The  regulations 
were  first  published  at  §  4.3(a)  and 
§  4.3(f)  of  title  24  of  the  Code  of  Federal 
Regulations  in  substantially  the  same 
form  as  they  remain  today.  See  11  FR 
9925  (Sept.  10, 1946).  More  recently, 
these  conditions  were  codified  in  the 
former  Bank  Board’s  regulations  at  12 
CFR  506.1  and  506.6  (1989 
redesignated).  After  the  enactment  of 
FIRREA,  the  Bank  Board’s  regulations 
were  redesignated  as  §  910.1  and  §  910.6 
of  the  regulations  for  the  newly  created 
Finance  Board.  ’The  only  revision  to  the 
regulations  at  that  time  was  the  change 
in  the  agency’s  name.  See  54  FR  36757 
(Sept.  5, 1989). 

Under  the  current  regulations,  there 
are  two  conditions  for  the  issuance  of 
consolidated  obligations.  First,  there  is 
a  “leverage  ratio  requirement’’  in  §  910.1 
that  dictates  that  the  Finance  Board 
cannot  issue  consolidated  obligations  in 
excess  of  12  times  the  FHLBanks’  total 
paid-in  capital  stock  and  reserves  set 
out  in  12  U.S.C.  1436.  In  addition  to  the 
leverage  ratio  requirement,  §910.1  also 
requires  that  the  FHLBanks  hold  eligible 
assets,  free  and  clear  of  any  liens  or 
pled^,  in  an  amount  greater  than  or 
equal  to  the  amount  of  consolidated 
obligations  outstanding  (the  “negative 
pledge  requirement”).  Although  the 
Finance  Board  is  making  changes  in 
both  the  leverage  ratio  and  negative 
pledge  requirements,  the  Finance  Board 
is  retaining  both.  Along  with  the 
FHLBanks’  excellent  credit  record  of 
never  having  suffered  a  credit  loss,  these 
limitations  will  continue  to  provide 
substantial  protection  to  FHLBank 
System  bondholders.  These  are  in 
addition  to  the  protections  provided  by 
the  FHLBank  System’s  strong  capital 
position. 

B.  Comments  on  the  Proposed  Rule 

On  May  11, 1992,  the  Finance  Board 
published  a  proposed  rule  and  solicited 
public  comment  on  all  aspects  of  the 
proposed  rule.  See  57  FR  20061.  'The 
Finance  Board  received  two  comment 
letters.  Comments  were  submitted  by 
one  financial  trade  association,  and  one 
non-FHLBank  government-sponsored 
enterprise.  Both  commentators  generally 
supported  the  proposed  revisions.  For 


'  12  U.S.C  1431(c)  authorizes  the  Finance  Board 
to  issue  consolidated  bonds  only  if  there  are  no 
outstanding  debentures  at  the  time  of  the  issuance 
of  consolidated  bonds  or  if  consolidated  bonds  are 
issued  to  refund  all  outstanding  d^>entures. 


example,  one  commentator  stated  that  it 
“strongly  endorses  the  thrust  of  the 
proposal  and  supports  its  immediate 
adoption.’’  The  commentator,  however, 
suggested  some  minor  modifications. 

Both  commentators  found  the 
increase  in  the  leverage  ratio  to  be 
appropriate.  One  commentator 
suggested  that  “relying  solely  on  a 
leverage  ratio  could  be  unwise”  because 
such  a  capital  standard  may  not  fully 
account  for  risk.  The  commentator 
proffered,  as  an  example,  that  a 
significant  increase  in  off-balance  sheet 
obligations  would  increase  risk  but 
would  not  affect  the  capital  required 
under  the  leverage  ratio.  To  ensure  that 
risks  are  fully  identified,  this 
commentator  encouraged  the  Finance 
Board  to  consider  adopting  a  dynamic 
risk-based  capital  standard  similar  in 
concept  to  that  in  the  recently  enacted 
government-sponsored  enterprises 
legislation  that  will  apply  to  the  Federal 
National  Mortgage  Association  and  the 
Federal  Home  Loan  Mortgage 
Corporation.  Currently,  the  FHLBank 
System’s  off-balance  sheet  obligations 
are  relatively  small  compared  to  its  on- 
balance  sheet  obligations.  Should  that 
situation  change,  the  final  rule  would 
permit  migration  to  a  new  or 
supplemental  capital  standard. 

Concern  was  expressed  by  one 
commentator  over  the  proposed 
definition  of  capital  accounts  eligible  to 
meet  the  leverage  limit.  This 
commentator  thought  that  such 
accounts  should  be  limited  to  paid-in 
capital  and  retained  earnings.  The 
commentator  stated  that  “the  role  of  loss 
reserve  accounts  should  be  to  meet  a 
companion  risk-based  capital 
requirement  that  would  *  *  *  consider 
the  exposure  from  off-balance  sheet 
liabilities.” 

The  Finance  Board  sees  merit  in  this 
comment  and  it  has  decided  to 
specifically  exclude  loss  reserves  and 
deposit  reserves  set  out  in  12  U.S.C. 
1431(g)  from  the  definition  of  capital. 
The  Finance  Board  also  has  made  an 
conforming  change  to  §  910.0(d)  to 
clarify  that  allowances  for  losses  for  off- 
balance  sheet  obligations  are  excluded 
from  the  scope  of  liabilities  covered  by 
this  leverage  ratio.  ’Thus,  loss  reserves 
are  excluded  from  both  the  numerator 
and  the  denominator  of  the  leverage 
ratio. 

One  commentator  noted  certain 
changes  in  the  revised  negative  pledge 
requirement.  This  commentator 
assumed  that  appropriate  Generally 
Accepted  Accounting  Principles 
(GAAP)  for  balance  sheet  carrying 
values  would  apply  and  that  these  items 
would  be  subje^  to  prudent  regulation 
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by  the  Finance  Board  for  the  individual 
FHLBanks.  This  assumption  is  correct. 

The  language  describing  the  required 
defeasance  amount  was  question^  by 
one  commentator  who  believed  that  the 
reinvestment  income  from  the 
government  bonds  should  be  included 
when  computing  the  required  amount. 

In  fact,  investment  income  from  the 
original  investment  was  taken  into 
account  by  the  proposed  rule.  The 
Finance  Eioard  believes  that  the 
mechanism  to  defease  the  bonds 
without  taking  into  consideration 
further  investment  or  reinvestment 
income  is  the  most  prudent  defeasance 
approach  and  provides  the  most 
security  to  the  bondholders.  The 
Finance  Board  has  decided  to  retain  the 
wording  in  the  proposed  rule. 

Both  commentators  mentioned  the 
provisions  of  §  910.6(b)(2),  which 
describe  the  circiimstances  under  which 
the  Finance  Board  may  further  amend 
the  leverage  requirements.  One 
commentator  found  the  proposed  rule 
language,  “materially  adverse  effect  on 
creditworthiness,"  to  be  ambiguous  as 
to  whether  the  investment  banker 
certification  provision  should  be 
interpreted  as  permitting  no  rating 
downgrade  or  as  only  assuring  the 
continuation  of  current  debt  service  and 
repayment  of  principal  at  maturity.  The 
other  commentator  urged  the  Finance 
Board  not  to  adopt  §  910.6(b)(2).  This 
commentator  stated  that  responsibility 
for  regulating  the  capital  adequacy  of 
government-sponsored  enterprises 
should  “remain  in  the  public  sector  and 
not,  in  effect,  be  delegated  to  private 
firms  with  no  public  responsibility  or 
accountability.’* 

Changes  may  be  made  in  the  leverage 
requirements  if  the  Finance  Board 
receives  either;  (i)  Written  evidence 
bom  at  least  one  major  nationally 
recognized  securities  rating  agency  that 
the  proposed  change  will  not  result  in 
the  lowering  of  its  then-current  rating  or 
assessment  on  FHLBank  senior  bonds 
outstanding  or  next  to  be  issued,  or  (ii) 
a  written  opinion  from  an  investment 
banking  firm  that  the  proposed  change 
would  not  have  a  materially  advMse 
effecrt  on  the  creditworthiness  of 
FHLBank  senior  bonds.  The  Finance 
Board  intends  for  materially  adverse 
effect  on  creditworthiness  to  be 
interpreted  as  a  lowering  in  the  then- 
crurent  rating  or  assessment  on 
FHLBank  senior  bonds. 

Elespite  these  safeguards  which 
ensure  that  any  further  changes  in  the 
leverage  requirements  will  be  safe 
changes,  the  Finance  Board  continues  to 
see  itself  as  the  entity  with  primary 
responsibility  for  assuring  a  manageable 
debt  level  and  overall  safety  and 


soundness.  No  amendment  to  the 
leverage  requirements  will  be  made 
except  with  the  approval  of  the  Finance 
Board  and  the  Finance  Board  will  not 
approve  any  change  which  is  unsound. 

One  commentator  also  suggested  that 
the  Finance  Board  consider  the 
definition  of  “mortgage  assets”  for 
urposes  of  the  one  percent  portfolio- 
ased  requirement  applicable  to  non-  or 
low-users  of  the  advances  window.  The 
Commentator  did  recognize  that  any 
major  adjustment  on  this  issue  would 
require  statutory  revision. 

C.  Changes  to  the  Current  Regulations 

The  Finance  Board  appreciates  the 
thoughtful  comments  on  the  proposed 
rule  and  has  made  adjustments  in  the 
final  rule  as  a  result  of  the  comments. 
The  Finance  Board  has  determined  that 
the  FHLBank  System  needs  the  ability 
to  increase  the  FHLBank  System’s 
leverage.  Increasing  the  FHLBank 
System’s  ability  to  leverage  its  capital 
will  enable  the  FHLBanks  to  offer  lower 
advance  rates,  in  turn  making  advances 
more  attractive  and  enabling  the 
FHLBank  System  to  better  accomplish 
its  housing  finance  mission. 

Section  910.0  defines  certain  terms. 
“Senior  bonds”  are  the  bonds  subject  to 
the  leverage  ratio,  which  currently 
includes  all  consolidated  bonds 
outstanding.  “Unsecured,  senior 
liabilities”  refers  to  certain  obligations, 
such  as  deposits,  that  are  accounted  for 
as  liabilities  under  GAAP.  However, 
certain  other  liabilities,  such  as 
allowances  for  losses  for  off-balance 
sheet  obligations,  are  specifically 
excluded  from  the  definition.  The 
Finance  Board  wishes  to  make  it  clear 
that,  for  purposes  of  the  leverage  ratio 
requirement  and  the  negative  pledge 
requirement,  consolidated  bonds  and 
unsecured,  senior  liabilities  are  not 
deemed  to  be  outstanding  and  are  not 
taken  into  account  in  applying  these 
requirements  if  such  bonds  or  debts  are 
deemed  to  be  extinguished  either 
through  a  legal  defeasance  or  an  in- 
subst^ce  defeasance. 

Section  910.1  of  the  final  regulations 
will  increase  the  leverage  ratio  ceiling 
from  12:1  to  20:1.  In  addition,  the  debt 
component  of  the  ratio  is  being  changed 
to  include  not  only  senirNr  bonds,  but 
also  imsecured,  senior  liabilities.  *1116 
senior  bonds  in  the  debt  component  of 
the  ratio  specifically  excludes  any 
Utilities  subordinated  to  the  then- 
outstanding  consolidated  oblications. 

The  debt  component  of  the  levei^e 
ratio  is  being  changed  to  more 
accurately  reflect  the  FHLBank  System’s 
current  liability  structure.  In  1946, 
when  the  current  regulations  were 
originally  promulgated,  consolidated 


obligations  comprised  virtually  all  of 
the  obligations  of  the  FHLBank  System. 
However,  as  the  services  offered  by  the 
FHLBanks  have  evolved  over  the  last  45 
years,  member  deposits  have  become  a 
more  significant  item  of  the  balance 
sheet.  By  modifying  the  leverage 
formula  to  take  into  account  senior 
bonds  and  unsecured,  senior  liabilities, 
the  revised  rule  provides  a  more 
comprehensive  debt  limitation  test  than 
cvirrent  §  910.1.  This  enhances 
bondholder  protection. 

The  final  rule  also  changes  the 
definition  of  capital  for  purposes  of  this 
calculation  to  include  all  paid-in  capital 
stock,  retained  earnings  and  reserves 
(excluding  loss  reserves  and  section  11 
reserves),  rather  than  just  paid-in  capital 
stock  and  reserves  rmder  12  U.S.C.  1436 
as  in  the  current  regulation.  The  only 
change  from  the  proposed  rule  is  a 
clarification  of  the  meaning  of 
“reserves.” 

The  final  rule  does  not  make  any 
change  in  the  Finance  Board’s  control 
over  the  issuance  of  FHLBank 
obligations,  including  the  terms  of 
issuance.  However,  the  final  rule 
clarifies  that  the  Finance  Board  can 
delegate  this  issuance  responsibility. 

To  account  for  certain  conservative 
investment  opportimities  that  have 
emeiged  since  1946,  §  91t).l(c)  of  the 
final  rule  increases  the  types  of  assets 
that  qualify  for  the  negative  pledge 
requirement  The  final  rule  adds  assets 
that  are  smtable  investments  for  the 
FHLBanks  under  12  U.S.C.  1436(a). 
These  assets  include:  Obligations, 
participations  or  other  instruments  of  or 
issued  by  the  Federal  National  Mortgage 
Association  or  the  Government  National 
Mortgage  Association;  mortgages, 
obligations  or  other  securities  which  are 
or  ever  have  been  sold  by  the  Federal 
Home  Loan  Mortgage  Corporation;  and 
such  securities  as  fiduciary  and  trust 
funds  may  invest  in  uiraer  the  laws  of 
the  state  in  which  the  FHLBank  holding 
the  investment  is  located. 

Section  910.1(c)(6)  adds  an  additional 
category  of  qualifying  assets  which 
permits  the  use  of  these  other  assets  to 
meet  the  negative  pledge  requirement. 
'The  requirement  that  such  investments 
have  a  rating  or  assessment  at  least 
equal  to  senior  bonds,  which  currently 
enjoy  the  highest  investment  rating, 
provides  bondholders  with  assurance 
that  these  investments  will  have  a 
relatively  conservative  risk  profile. 

Finally,  under  the  last  clause  of 
§  910.1(c),  any  assets  securing  certain 
obligations  may  be  used  to  meet  the 
negative  pledge  requirement.  This  final 
clause  acicnowledges  that  assets  < 

committed  or  pledged  to  the  repayment 
of  any  consolidated  obligations,  whether 
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issued  before  or  after  these 
amendments,  reduce,  dollar  for  dollar, 
the  amount  of  consolidated  obligations 
to  be  repaid  ftom  impledged  assets. 

The  defeasance  language  in  §  910.6  is 
made  more  precise  in  the  final  rule  to 
clarify  that  if  the  Finance  Board  ever 
decides  to  retire  bonds  by  defeasance,  it 
could  use  a  “net  defeasance,'*  whereby 
the  anticipated  interest  on  the 
defeasance  escrow  would  be  taken  into 
account  in  determining  the  amoimt  of 
obligations  required  for  defeasance. 

In  addition  to  the  mechanisms  in 
§  910.6  that  have  historically  permitted 
limited  changes  in  the  leverage  ratio  or 
the  negative  pledge  requirement,  the 
final  rule  allows  the  Finance  Board  to 
make  changes  in  the  leverage  ratio 
requirement  if  the  Finance  Board 
receives  written  evidence  ftom  at  least 
one  nationally  recognized  securities 
rating  firm  that  the  change  will  not 
cause  a.  reduction  in  the  then  current 
rating  of  senior  bonds  issued  by  the 
FHLBank  System  or  next  to  be  issued; 
or  a  written  opinion  from  an  investment 
banking  firm  that  the  proposed  change 
would  not  have  a  materially  adverse 
effect  on  the  creditworthiness  of  senior 
bonds  outstanding  or  those  next  to  be 
issued. 

The  Finance  Board  has  considered  a 
number  of  alternatives  in  developing  the 
final  rule,  including  defeasance  of  the 
senior  bonds  and  allowing  the 
FHLBanks  to  issue  individual  non- 
consolidated  debt  pursuant  to  12  U.S.C. 
1431(a).  The  Finance  Board  decided 
against  defeasance  of  senior  bonds 
because  the  large  dollar  value  of 
currently  outstanding  long-term  senior 
bonds  makes  the  cost  of  defeasance 
prohibitively  expensive.  The  Finance 
Board  decided  against  the  issuance  of 
individual  FHLBank  non-consolidated 
debt  at  this  time  because  consolidated 
FHLBank  debt  is  a  strong  and  well 
imderstood  product  in  the  public  debt 
markets.  While  non-consolidated 
FHLBank  debt  also  would  be  strong,  the 
Finance  Board  did  not  want  to 
undertake  the  process  of  familiarizing 
the  market  with  a  new  product  at  this 
time.  The  Finance  Boairi  believes  that 
the  approach  selected  is  the  one  best 
suited  to  accomplish  the  Finance 
Board’s  housing  finance  mission 
prescribed  by  Congress. 

Paperwork  Reduction  Act 

No  collection  of  information  pursuant 
to  section  3504(h)  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.) 
is  contained  in  the  final  rule. 
Consequently,  no  information  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 


Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Ihib.  L.  96- 
354, 5  U.S.C.  601  et  seq.),  it  is  certified 
that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

No  small  entities  will  be  adversely 
affected  by  this  rule.  The  FHLBanks, 
whose  ability  to  raise  capital  will  be 
enhanced  by  these  chan^,  are  not 
small  entities.  The  rule  increases  the 
funds,  in  the  form  of  advances,  which 
can  be  made  available  to  member 
institutions,  including  those  which  are 
small  entities.  The  rule  also  provides 
adequate  protection  for  bondholders, 
that  might  be  small  entities,  by  ensuring 
that  creditworthiness  of  senior  bonds 
will  not  be  adversely  affected. 

List  of  Subjects  in  12  CFR  Part  910 

Federal  home  loan  banks. 

Accordingly,  the  Federal  Housing 
Finance  Board  amends  title  12,  chapter 
DC,  subchapter  A,  part  910  of  the  Code 
of  Federal  Regulations  as  set  forth 
below: 

PART  910-CONSOUDATED  BONDS 
AND  DEBENTURES 

1.  The  authority  citation  for  part  910 
is  revised  to  read  as  follows: 

Authority:  Sec.  2B,  as  added  by  103  Stat. 
183, 413  (12  U.S.C.  1422b);  sec.  11  as 
amended  by  103  Stat.  183, 418  (12  U.S.C. 
1431). 

2.  Section  910.0  is  added  to  read  as 
follows: 

i  910.0  Definitions. 

(a)  Board  means  the  Federal  Housing 
Finance  Board. 

(b)  Consolidated  bonds  means  bonds 
or  notes  issued  on  behalf  of  all  Federal 
Home  Loan  Banks. 

(c)  Senior  bonds  means  consolidated 
bonds  issued  pursuant  to  12  U.S.C.  1431 
and  this  part  and  not  defeased,  other 
than  bonds  specifically  subordinated  to 
any  then  outstanding  consolidated 
bonds. 

(d)  Unsecured,  senior  liabilities  means 
all  obligations  of  the  Banks  recognized 
as  a  liability  under  Generally  Accepted 
Accounting  Principles,  except: 

(1)  Liabilities  that  are  covered  by  a 
perfected  security  interest; 

(2)  Consolidate  bonds; 

(3)  Bonds  issued  pursuant  to  12 
U.S.C  1431(a);  and 

(4)  Allowance  for  losses  for  off- 
balance  sheet  obligations. 

3.  Section  910.1  is  revised  to  read  as 
follows: 

f910.1  Issuance  of  eonsoUdatad  bonds. 

(a)  General.  The  Board  will  determine 
and  authorize  the  issuance  of  all 


consolidated  bonds,  dates  of  issue, 
maturities,  rates  of  interest,  terms  and 
conditions  thereof,  and  the  manner  in 
which  such  bonds  shall  be  issued, 
subject  to  the  provisions  of  31  U.S.C. 
9108.  The  Board  in  its  discretion  may 
delegate  this  responsibiliW. 

(b)  Leverage  limit.  The  Board  shall  not 
issue  senior  bonds,  other  than  bonds 
issued  to  refund  consolidated  bonds 
previously  issued,  if,  immediately 
following  such  issuance,  the  aggregate 
amount  of  senicnr  bonds  and  unsecured, 
senior  liabilities  of  the  Federal  Home 
Loan  Banks  exceeds  twenty  (20)  times 
the  total  paid-in  capital  stock,  retained 
earnings  and  reserves  (excluding  loss 
reserves  and  deposit  reserves  pursuant 
to  12  U.S.C.  1431(g)),  of  all  the  Federal 
Home  Loan  Banks. 

(c)  Negative  pledge  requirement.  The 
Federal  Home  Loan  Banks  shall  at  all 
times  maintain  assets  of  the  following 
types,  free  from  any  lien  or  pledge,  in 

a  total  amoxmt  at  least  equal  to  the 
amount  of  senior  bonds  outstanding: 

(1)  Cash; 

(2)  Obligations  of  or  fully  guaranteed 
by  the  United  States: 

(3)  Secured  advances; 

(4)  Mortgages  as  to  which  one  or  more 
Federal  Home  Loan  Banks  have  any 
guaranty  or  insurance,  or  ounmitment 
ffierefore,  by  the  Unit^  States  or  any 
agency  thereof; 

(5)  Investments  described  in  section 
16(a)  of  the  Federal  Home  Loan  Bank 
Act,  as  amended  (12  U.S.C.  1436(a)); 
and 

(6)  Other  securities  which  have  been 
assigned  a  rating  or  assessment  by  a 
major  nationally  recognized  securities 
rating  agency  that  is  equivalent  to  or 
higher  ffian  the  rating  or  assessment 
assigned  by  such  agency  on  senior 
bonds  outstanding. 

Provided,  however,  that  any  assets  of  the 
types  described  in  paragraphs  (c)(1) 
mrough  (6)  of  this  section  whi^  are 
subject  to  a  lien  or  pledge  for  the  benefit 
of  the  holders  of  any  issue  of  senior 
bonds  shall  be  treated  as  if  they  were 
assets  free  from  any  lien  or  pledge  for 
purposes  of  compliance  with  this 
provision. 

4.  Section  910.6  is  revised  to  read  as 
follows: 

f  910.6  Reservation  of  right  to  revoke  or 
amend;  Iknitationa  thereon. 

(a)  General.  The  right  to  revoke  or 
amend  this  part,  or  to  prescribe  and 
issue  supplemental  or  amendatory  rules 
and  regulations  thereto,  is  hereby 
reserved. 

(b)  Limitation  on  amendment  of 
leverage  limit  or  negative  pledge 
requirement.  No  revocation  or 
relaxation  of  any  of  the  restrictions  or 
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requirements  contained  in  or  imposed 
by  §910.1  (b)  or  (c)  shall  be  effected 
except; 

(1)  If  there  are  no  senior  bonds  then 
outstanding  or  if  there  shall  have  been 
deposited  with  the  Treasurer  of  the 
United  States,  noncallable  (or  called) 
direct  obligations  of  the  United  States  of 
America  or  obligations  fully  guaranteed 
by  the  United  States  of  America  of  such 
maturities  or  redemption  dates  and 
interest  payment  dates,  and  to  bear  such 
interest,  as  will  be  sufOdent  to  pay  in 
full  (together  with  any  other  moneys 
placed  in  trust  and  irrevocably 
committed  for  such  payment  and 
without  further  investment  or 
reinvestment  of  either  the  prindpal 
amount  thereof  or  the  interest  earnings 
therefrom)  the  prindpal  of  and  interest 
to  date  of  maturity  or  to  such  date 
designated  for  redemption  and  any 
redemption  premium  on  ail  senior 
bonds  the  holders  of  which  have  not 
consented  to  such  revocation  or 
relaxation:  or 

(2)  Section  910.1(b)  may  be  changed 
by  the  Board  in  any  manner  if  the  Board 
receives  either: 

(i)  Written  evidence  from  at  least  one 
major  nationally  recognized  securities 
rating  agency  which  rates  or  makes  an 
assessment  of  the  senior  bonds  that  such 
change  in  that  provision  will  not  result 
in  the  lowering  of  its  then-current  rating 
or  assessment  on  senior  bonds 
outstanding  or  next  to  be  issued;  or 

(ii)  A  written  opinion  from  an 
investment  banking  firm  that  such 
change  would  not  have  a  materially 
adverse  eflect  on  the  creditworthiness  of 
senior  bonds  outstanding  or  next  to  be 
issued. 

By  the  Federal  Housing  Finance  Board. 

Dated;  December  21, 1992. 

Daniel  F.  Evans,  )r.. 

Chairman. 

(FR  Doc.  92-31452  Filed  12-29-92;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELXff>MENT 

Office  of  the  Assletant  Secretary  for 
Houeing — Federal  Housing 
Commissioner 

24  CFR  Parts  201, 203  and  234 
[Docket  No.  N-e2-352S;  Fn-3366-N-4)1] 

Loan  and  Mortgage  Insurance; 

Changes  to  the  Maximum  Loan  and 
Mortgage  Limits  for  Single  Family 
Residences,  Condominiums  and 
Manufactured  Homee  and  Lcrte 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner.  HUD. 

ACTION:  Notice  of  revisions  to  FHA 
maximum  loan  and  mortage  limits  for 
high-cost  areas. 

SUMMARY:  This  Notice  amends  the  list  of 
areas  ehgible  for  “high-cost”  loan  and 
mortgage  limits  under  certain  of  HUD's 
insuring  authorities  under  the  National 
Housing  Act  (NHA).  The  Notice 
implements  provisions  of  the  fiscal  1993 
Appropriations  Act  for  the  Department 
of  Housing  and  Urban  Development 
(Pub.  L  102-389, 106  Stat.  1571) 
approved  by  the  President  on  October  6, 
1992,  to  provide  for  increases  in 
maximum  loan  and  mortgage  amormts 
for  high-cost  areas.  This  notice  increases 
the  single  family  maximum  mortgage 
limits  for  Boston,  MA  PMSA;  Brockton. 
MA  PMSA;  Lawrence-Haverhill,  MA- 
NHMSA;  New  Bedford.  MA  MSA; 
Salem-Gloucester,  MA  PMSA; 
Worchester,  MA  MSA;  Fall  River,  MA¬ 
RI  PMSA;  Lowell.  MA-NH  PMSA; 
Pawtucket-Woonsocket-Attleboro,  RI- 
MA  PMSA;  New  London-Norwich,  CT- 
RI  MSA;  Providence,  RI  PMSA;  Nashua, 
NH  PMSA;  Manchester.  NH  MSA; 
Bridgeport-Milford,  CT  PMSA;  Bristol, 
CT  PMSA;  Danbury.  CT  PMSA; 

Hartford.  CT  PMSA;  Middletown,  CT 
PMSA:  New  Britain,  CT  PMSA;  New 
Haven-Meriden,  CT  MSA;  Waterbury, 
CT  MSA;  Norwalk.  CT  PMSA;  Stamford. 
CT  PMSA;  Poughkeepsie,  NY  MSA; 
Nassau-Suffolk,  NY  PMSA;  New  York, 
NY  PMSA:  Orange  County,  NY  PMSA; 
Atlantic  Qty,  NJ  MSA;  Monmouth- 
Ocean.  NJ  Ph^A;  Bergen-Passaic,  N) 
PMSA;  Middlesex-Somerset-Hunterdon, 
NJ  PMSA;  Newark.  NJ  PMSA; 
Washington,  DC-MD-VA  MSA; 
Baltimore.  MD  MSA;  Aurora-Elgin,  IL 
PMSA;  Lake  County,  IL  PMSA; 
Galveston-Texas  City,  TX  PMSA;  Los 
Angeles-Long  Beach,  CA  PMSA; 
Oxnard-Ventura,  CA  PMSA;  Santa 
Barbara-Santa  Maria  Lompoc,  CA  MSA; 
Oakland.  CA  PMSA;  Salinas-Seaside- 
Monterey,  CA  MSA;  San  Francisco,  CA 


PMSA;  San  Jose,  CA  PMSA,  Santa  Cruz, 
CA  PMSA;  Santa  Rosa-Petaluma,  CA 
PMSA;  Vallejo-Fairfield-Napa.  CA 
PMSA;  Redding.  CA  MSA;  Sa^mento, 
CA  MSA;  San  Diego.  CA  MSA; 
Anaheim-Santa  Ana,  CA  PMSA; 
Riverside-San  Bernardino,  CA  PMSA; 
and  Seattle,  WA  PMSA.  Loans  and 
mortgage  limits  are  adjusted  in  an  area 
when  the  Secretary  determines  that 
middle-  and  moderate-income  persons 
have  limited  housing  opportunities 
because  of  high  prevailing  housing  sales 
prices.  The  1993  Appropriation  Act  also 
imposes  a  185  percent  cap  on  any 
increases  over  basic  dollv  limits  for 
Title  I  manufactured  home  loans. 
EFFECTIVE  DATE:  December  30. 1992. 

FOR  FURTHER  INFORMATION  CONTACr. 

For  single  family:  Morris  Carter, 
Director.  Single  Family  Development 
Division,  room  9272;  telephone  (202) 
708-2700.  For  manufactured  homes: 
Robert  J.  Coyle,  Director,  Title  I 
Insurance  Division,  room  9158; 
telephone  (202)  708-2880;  451  Seventh 
Street.  SW.,  Washington,  DC  20410. 
(These  are  not  toll-frw  numbers.) 

SUPPLEMENTARY  INFORMATION: 
Background 

The  National  Housing  Act  (NHA), 
U.S.C.  1703  and  1709  et  seq.,  authorizes 
HUD  to  insure  loans  and  mortgages  for 
single  family  residences  (from  one-  to 
four-family  structures),  condominiums, 
manufactured  homes,  manufactured 
home  lots,  and  manufactured  homes 
and  lots  in  combination.  The  NHA 
permits  HUD  to  adjust  the  maximum 
loan  and  mortgage  limits  under  most  of 
these  programs  to  reflect  regional 
differences  in  the  cost  of  housing.  In 
addition,  section  214  of  the  NHA 
provides  for  special  high-cost  limits  for 
insured  mortgages  in  Alaska,  Guam, 
Hawaii,  and  ffie  Virgin  Islands. 

The  last  comprehensive  list  of 
maximum  mortgage  limits  was 
published  on  August  1, 1991  (56  FR 
36980),  listing  all  areas  eligible  for 
“high-cost”  loan  andlhortgage  limits 
under  certain  of  HUD’s  insuring 
authorities  under  the  National  Housing 
Act,  and  the  applicable  limits  for  each 
area.  Amendments  to  this  annual  listing 
were  published  on  December  27, 1991 
(56  FR  66975),  April  13, 1992  (57  FR 
12715)  and  September  24, 1992  (57  FR 
44098). 

Amendments  to  Title  n  of  the  NHA 

Title  n  of  the  HUD  Appropriations 
Act  (the  Act),  amends  s^ion  203(b)  of 
the  National  Housing  Act  (NHA)  to 
restructure  the  manner  in  Mrfaich 
maximum  single  family  mortrage 
amounts  are  to  be  detenninea  by  HUD. 
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Under  the  new  law,  specific  maximum 
dollar  amoimt  limitations  are  eliminated 
along  with  the  authority  to  increase  the 
dollar  limitations  for  high-cost  areas. 
Instead,  the  Act  provides  that  the 
maximum  loan  obligation  for  mortgages 
on  single  femily  residences  insured 
under  the  Mutual  Mortgage  Insurance 
Fund  shall  be  an  amount  not  to  exceed 
the  lesser  of  95%  of  the  median  one- 
family  house  price  in  the  area  (with 
higher  percentages  provided  to  take 
account  of  the  higher  costs  of  two- 
family,  three-femily  and  four-family 
residences)  or  $151,725.  The  Act  also 
provides  a  mortgage  amount  floor  so 
that  no  area  may  have  a  maximum 
mortgage  amount  less  than  the  area’s 
current  HUD-approved  amount. 

The  Act  provides  further  that  the 
principal  obligation  on  the  mortgage 
loan  may  not  exceed  97%  of  $25,000  of 
the  appraised  value.  95%  of  such  value 
in  excess  of  $25,000  but  not  exceeding 
$125,000,  and  90%  of  such  value  in 
excess  of  $125,000. 

The  Department  is  making  a 
nationwide  recalculation  of  high  cost 
limits  currently,  and  plans  to  publish, 
during  December  1992,  a  complete 
revision  of  the  limits.  Additional  areas 
may  be  the  subject  of  increased  limits  at 
that  time. 

Amendments  to  Title  I  of  NHA 

The  HUD  Appropriations  Act  amends 
section  2(bH2)  of  the  NHA  by 
establishing  a  new  cap  for  title  I 
manufactured  home  loans  in  high-cost 
areas.  Title  I  lot  loans  and  combination 
lot  and  home  loans,  under  section 
2(b)(1)(D)  and  2(b)(1)(E)  of  NHA,  may 
not  exceed  the  lesser  of  185  percent  of 
the  title  I  loan  amount  or  the  title  I  loan 
amount  increased  by  the  percentage 
amount  by  which  the  section  203^) 
one-family  limit  (i.e.  95  percent  of  the 
median  one-family  house  price  in  the 
area)  exceeds  $67,500. 


To  compute  the  high-cost  limit  for 
title  I  lot  and  combination  loans,  follow 
the  examples  below;  however,  in  no 
case  may  the  maximum  loan  amount 
exceed  185%  of  the  base  title  I  limits  of 
$54,000  for  a  combination  manufactured 
home  and  lot  loan,  and  $13,500  for  a 
manufactured  home  lot  loan.  For  high- 
cost  areas  not  listed  in  this  notice,  a 
lender  can  apply  the  same  calculation 
using  the  current  section  203(b)  one- 
femily  limits  published  in  August  1, 
1991  (56  FR  36980),  or  the  updated 
limits  published  for  particular  areas. 
(See  citations  under  Background.) 

A.  Combination  manufactured  home 
and  lot  (excluding  Alaska.  Guam. 

Hawaii  and  the  Virgin  Islands):  To 
determine  the  high-cost  limit  for  a 
combination  manufactured  home  and 
lot  loan,  multiply  the  dollar  amount  in 
the  “one  family"  column  of  this  list  by 
.80.  However,  in  no  case  may  this  high- 
cost  limit  exceed  $99,900  (185%  of  the 
base  amount  of  $54,000).  For  example, 
Lawrence-Havertiill  MA-NH,  PMSA, 
Rockingham  County  has  a  one-family 
limit  of  $151,725.  The  combination 
home  and  lot  loan  limit  is  $99,900 
($54,800xl85%=$99,900,  which  is  less 
than  $151,725x.80=$121,380). 

B.  Lot  only  (excluding  Alaska,  Guam, 
Hawaii  and  the  Virgin  Islands):  To 
determine  the  high-cost  limit  for  a  lot 
loan,  multiply  the  dollar  amount  in  the 
“one-family”  column  of  this  list  by  .20. 
However,  in  no  case  may  this  high-cost 
limit  exceed  $24,975  (185%  of  the  base 
amount  of  $13,500).  For  example, 
Lawrence-Haveiiiill  MA-NH,  PMSA, 
Rockingham  County  has  a  one-family 
limit  of  $151,725.  llie  lot-only  loan 
limit  is  $24,975 

($13,500xl85%=$24.g75,  which  is  less 
than  $151,725x.20=$30,345). 

C.  Alaska,  Guam.  Hawaii  and  the 
Virgin  Islands  limits:  The  maximum 
dollar  limits  for  Alaska,  Guam,  Hawaii 
and  the  Virgin  Islands  remain  the  same 


as  provided  for  in  the  HUD  Federal 
Re^ster  notice  published  on  August  1. 
1991  (56  FR  36980). 

Accordingly,  the  dollar  limits  for 
Alaska,  Guam,  and  Hawaii  are  as 
follows: 

1.  For  manufactured  homes:  $56,700 
($40,000x140%). 

2.  For  combination  manufactured 
homes  and  lots:  $75,600 
($54,000x140%). 

3.  For  lots  only:  $18,900 
($13,500x140%). 

This  Document 

Today’s  document  increases  high-cost 
loan  and  mortgage  limits  for  the  areas 
set  forth  in  the  following  table.  It  lists 
each  high-cost  area,  with  applicable 
limits  for  single  family  residences 
(including  condominiums)  insured 
under  sections  203(b),  234(d)  and  214  of 
the  National  Housing  Act. 

List  of  Subjects 
24  CFR  Part  201 

Health  facilities.  Historic 
preservation.  Home  improvement.  Loan 
programs — housing  and  community 
development.  Manufactured  homes. 
Mortgage  insurance.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  203 

Hawaiian  Natives,  Home 
improvement.  Indians — lands.  Loan 
programs — housing  and  community 
development.  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements.  Solar  energy. 

24  CFR  Part  234 

Condominiums,  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Department  is 
publishing  the  revised  dollar  limitations 
as  follows: 


Title  II.— Updating  of  FHA  Section  203(b),  234(c)  and  214  Areawide  Mortgage  Limits 


Mofigage  Omits 


Market  area  designation  and  local  jurisdictions 

1 -family  and 
corrdomirh 
lum  unit 

2-famlly 

3-family 

4-family 

Ragkm  F-HUD  FMd  Offlca:  Bangor  Offica 

Portsmouth-Dover-Rochesler,  NH-ME  MSA  (part): 

York  Courrty,  ME . 

$101,250 

$114,000 

$138,000 

$160,500 

HUO  FMd  Otfic*:  Manchastor  Offica 


Lawrence-HaveftiM,  MA-NH  PMSA  (part):  Rockingham  County,  NH  (part) 
Lo«mN,  MA-NH  PMSA: 

HUisboiough  County,  NH  (part) . 

Rockingham  County,  NH  (part) 

Portsmouth-Dovaf-Rochester.  NH-ME  MSA  (part): 

Rockingham  County  (part) . 


151,725 

194,100 

234,600 

151,725 

194,100 

234,600 

151,725 

194,100 

234,600 

291,600 

291,600 

291,600 
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Title  II.— Upoatinq  of  FHA  Section  203(b),  234(c)  and  214  Areawide  Mortgage  Limits— Continued 


Mortgage  ImMs' 


Maitrat  area  designation  and  local  Juilsdtetlons 

1-famHy  and 
condomkt- 
tum  unit 

2-tamily 

3-family 

4-family 

101,250 

151,725 

114,000 

194,100 

138,000 

234,600 

160,500 

291,600 

Manchester,  NH  PMSA: 

Hillsborougrt  County  (part) . 

Merrimack  County,  NH  (part) 

Rockingham  County,  NH  (part) 

Nashua.  NH  PMSA: 

HillstXKOugh  County  (part)  - . . . . . . . - . 

151,725 

194,100 

234,600 

291,600 

Rockingham  County  (part) 

HUO  FMd  OlfICK  Hartford  Offlc* 


Bridgeport-MHford,  CT  PMSA: 

Fairfield  County,  CT  (part)  . . . . .  . . 

151,725 

194,100 

234,600 

291,600 

New  Haven  County,  CT  (part) 

Bilstoi.  Ct  PMSA. 

Hartford  County.  CT  (part) . . . . . . . . . . 

151,725 

194,100 

234,600 

291,600 

Litchfield  County,  CT  (part) 

Danbury.  CT  PMSA: 

Fairfieid  County,  CT  (part)  ... . . . . . . 

151,725 

194,100 

234,600 

291,600 

~  Litchfield  County,  CT  (pail) 

Hartford,  CT  PMSA: 

Hartford  County,  CT  (part) . . . — . 

151,725 

194,100 

234,600 

291.600 

Litchfield  County,  CT  (part) 

Middlesex  County,  CT  (part) 

New  LoTKfon  County,  CT  (part) 

Toiiand  County,  CT  (part) 

Middletown,  CT  PMSA:  Middlesex  County  (part) -  - - ........ 

151,725 

194,100 

234,600 

291,600 

Now  Brittain,  CT  PMSA:  Hartford  County  . . . - . 

151,725 

194,100 

234,600 

291,600 

New  Haven-Merlden.  CT  MSA: 

Middlesex  County,  CT  (part) . . . . . . . - . 

151,725 

194,100 

234,600 

291,600 

New  Haven  Couiity,  CT  (part) 

New  London-Norwich.  CT  Rl  MSA  (part): 

New  London  County,  CT  (part)  . . . . . . . . 

151,725 

194,100 

234,600 

291,600 

Windham  County.  CT  (part) 

Waterbury,  CT  MSA: 

Litchfield  County  (part) . - . - . 

151,725 

194,100 

234,600 

291,600 

New  Haven  County  (piart) 

Norwalk.  CT  PMSA:  Fairfield  County  (part)  . . . . . 

151,725 

194.100 

234,600 

291,600 

Stamford,  CT  PMSA:  Fairfield  County  (part) . . . . . 

151,725 

194,100 

234,600 

291,600 

HUO  FMd  Offlco:  Boaton  Ofliea 


Boston,  MA  PMSA: 

Bristol  County.  MA  (part) . . . . . . . . . . . . 

151,725 

194,100 

234,600 

291,600 

Essex  County,  MA  (part) 

Middlesex  County,  MA  (part)  ' 

Norfolk  County,  MA  (part) 

Plymouth  Courity,  MA  (part) 

Suffolk  County,  MA 

Worcester  County,  MA  (part) 

Brocktoa  MA  PMSA: 

Bristol  County,  MA  (part) . . . . . - . 

151,725 

194,100 

234,600 

291,600 

Norfolk  County,  MA  (part) 

Lswrence-HaverhitI,  MA-NH  MSA  (part): 

Essex  County,  MA  (part) . . . — . 

151,725 

194,100 

234,600 

291,600 

New  Bedford,  MA  MSA: 

Bristol  County,  MA  (part) , 

Plymouth  County,  MA  (part) 

Salerrr-Qloucester,  MA  PMSA:  Essex  County,  MA  (part) 

Worcester,  MA  MSA-  Worcester  County  (part)  . . . . . — 

151,725 

194,100 

234,600 

291,600 

Fal  River,  MA-fll  PMSA  (part):  Bristol  County,  MA  (part) . . . 

151,725 

194,100 

234,600 

291,600 

LowoB.  MA-NH  PMSA  (part):  Middlesex  County,  MA  (part) - - — . . . 

151,725 

194,100 

234,600 

291,600 

Pawtucket-Woonsocket-AtUeboro,  RI-MA  PMSA  (part): 

Bristol  County,  MA  (part) . . . . . . 

151,725 

194,100 

234,600 

291,600 

NorfoOt  County,  MA  (part) 

Worcester  Coiinty.  MA  (part)  '  .  . 

HUO  Field  Office:  Providence  Office 

Fal  River,  MA-RI  PMSA  (part):  Nev4X)rt  County,  Rl  . . .  . 

151,725 

194,100 

234,600 

291,600 

Pawtuckat-Woonsockel-Attleboro,  RI-MA  PMSA  (part):  Providence  Courrty  (part) . . - 

151,725 

194,100 

234,600 

291,600 

New  London-Norwich,  CT-RI  (part):  WasNnglon  Cou^,  Rl  (part) - - - 

Providence.  Rl  PMSA 

151,725 

194,100 

234,600 

291,600 

Bristol  County,  Rl  ...» . . . . . . . . . ...... . . ...._-..i,-.......„..-.....~.. 

151,725 

194,100 

234,600 

291,600 
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Morigags  ImKs  ^ 

1-lamlly  and 

Martial  area  designation  and  local  jurisdictions 

condomin¬ 
ium  unit 

2-famlty 

3-famlly 

4-lam)ty  ifl 

Kent  County,  Rl  (part) 

Newport  Courtfy,  Rl  (part) 

1 

Providenca  County,  Rl  (pert) 

Washington  County,  Rl  (part) 

1 

Poughkeepsie  NY  USA:  Dutchess  County  . 

t51,725 

194,100 

234,600 

291,600  y 

HUD  FloM  Offtea:  Haw  York  Ofllea  | 

Nassau-Sudok.  NY  PMSA; 

1 

151,725 

194,100 

234,600 

291,000  1 

SulMk  County 

New  YorK  NY  PMSA: 

Bronx  County . 

Kings  County 

New  York  County 

Putnam  County 

Queens  County 

Richmond  County 

Rockland  County 

Westchester  County 

151,725 

194,100 

234,600 

291,000 

Orange  County,  NY  PMSA:  Orange  County  . . . . . . . . 

151,725 

194,100 

234,600 

291,000 

HUD  FMd  Offlca:  Newark  Otfica  ^ 

BergervT’asaalc,  NJ  PMSA: 

Bergen  Courty  .  .  .  . 

151,725 

194,100 

234,600 

291,600 

Passaic  County 

MkfcSasex-Somerset-Hunterdon.  NJ  PMSA: 

Hunterdon  County . . . . . . . . . 

151,725 

194,100 

234,600 

291,600 

Middlesex  County 

Somerset  County 

Newark,  NJ  PMSA: 

Essex  County . . . . . . . . 

,  151,725 

194,100 

234,600 

291,600  ! 

Morris  County 

Sussex  Courrty 

Union  County 

Monmouth-Ocean,  NJ  PMSA  (part):  Morvnouth  County . . . .  .  . 

138,250 

155,700 

189,150 

218,300 

1  HUD  Field  Offlca:  Camden  Office  | 

Atlantic  City,  NJ  MSA: 

1 

Attarrtlc  Ccxjrky . . . . . . . . . 

136,800 

154,100 

187,250 

216,050  I 

Cape  May  County 

Morwnouth-Ocaan,  NJ  PMSA  (part):  Ocean  County  . 

138,250 

155,700 

189,150 

218,300  1 

1  Region  Ifl-HUD  FMd  Office:  BaMmoia  Office  | 

Baltimore,  MO  MSA: 

Baltimore  City . . . . . 

142,500 

160,500 

195,000 

225,000  1 

Anne  Arundel  County 

Baltimore  County 

Carrol  County 

Harford  County 

Howard  County 

Queen  Arvte's  County 

Washington,  DC-MD-VA  MSA  (part): 

Charlee  County,  MD  .  _ _  .  „  . 

151,725 

194,100 

234,600 

291,600  1 

Calvert  County 

Frederick  CouiYy 

1  HUD  Field  Offlca:  WaaMngton,  DC  Offlca  ^ 

Washmglon,  DC-MD-VA  MSA  (part): 

1 

1 - 

1  ^ 

1 -  ! 

District  of  CohimMa . . . . . . . 

f 

1  151,725 

1  194,100 

1  234,600 

i  291,600 
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Title  II.— Updating  of  FHA  Section  203(b),  234(c)  and  214  Areawide  Mortgage  Limits— Continued 


Mortgage  Hmits 


Market  area  designation  and  local  jurisdictions 

1-famfly  and 
condomin¬ 
ium  unit 

2-family 

3-famlty 

4-family 

Montgomery  County,  MO 

Prince  Georges  County,  MD 

Alexandria  City,  VA 

Arlington  County,  VA 

F^rtax  County,  VA 

Falls  Church  City,  VA 

Loudon  County,  VA 

Manassas  City,  VA 

Manassas  Park  City,  VA 

Prince  William  County,  VA 

HUD  FMd  Office:  Richmond  Office 


Washington,  DC-MD-VA  MSA  (part):  Stafford  County,  VA . . . j 

151,725 

194,100 

234,600 

291,600  g 

Region  V— HUD  Reid  Office;  Chicago  Office  | 

Aurora-Elgin,  IL  PMSA: 

127,110 

143,150 

173,900 

200,700  1 

Kendall  County 

151,725 

194,100 

234,600 

291,600  1 

Region  Vi — HUD  Field  Office:  Houston  Office  | 

Galvfistor>-Tnxas  City,  Tk  PM$A:  GAhrnstnn  Cruinly  .  . 

145,300 

163,650 

198,800 

229,400  1 

Region  iX— HUD  Field  Office:  Loe  Angeles  Office  | 

Los  Angeles-Lortg  Beach,  CA  PMSA:  Los  Angeles  County . . . 

Oxnard-Ventura,  CA  PM^  Ventura  County . . . . . 

151,725 

151,725 

151,725 

194,100 

194,100 

194,100 

234,600 

234,600 

234,600 

291,600  1 

291,600  1 

291,600  1 

HUD  Reid  Office:  San  Francisco  Office  | 

Oakland,  CA  PMSA: 

151,725 

194,100 

234,600 

291,600 

Contra  Costa 

Salinas-Seaside-Monterey,  CA  MSA: 

Monterey  County . . . . . 

Marin  County . . . 

San  Francisco  County 

San  Mateo  County 

San  Jose,  CA  PMSA:  Santa  Clara  County  . . . 

Santa  Cruz,  CA  PMSA:  Santa  Cruz  County  . . . . . 

Santa  Rosa-Petalurria,  CA  PMSA:  Sunoma  County . . . 

Vallejo-Fairfield-Napa,  CA  PMSA: 

Napa  County . . . 

Soiarx)  County 

151,725 

151,725 

151,725 

151,725 

151,725 

151,725 

194,100 

194,100 

194,100 

194,100 

194,100 

194,100 

'  234,600 
234,600 

234,600 

234,600 

234,600 

234,600 

291,600 

291,600 

291,600 

291,600 

291,600 

291,600  ' 

HUD  Field  Office:  Sacramento  Office 

Redding,  CA  MSA:  Shasta  County . 

Sacramento,  CA  MSA: 

El  Dorado  County . 

Placer  County 

Sacramento  County 

Yoio  County 

151,725 

151,050 

194.100 

170.100 

234,600 

206,700 

291,600 

238,500 

HUD  Retd  Office:  San  Diego  Office 

151,725 

194,100 

234,600 

291,600 

1  HUD  Reid  Office:  Santa  Ana  Office 

^  _ 

151,725 

1  194,100 

r  234,600 

291,600 

Rlverside-San  Bernardino,  CA  PMSA: 

151,525 

I  170,650 

1  207,350 

I  239,250 
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Title  II.— Updating  of  FHA  Section  203(b),  234(c)  and  214  Areawide  Mortgage  Limits— Continued 


Mortgage  Hmits 


MarIcat  area  designation  and  local  jurisdictions 

1 -family  and 
condomirv 
kirn  unit 

2-family 

3-family 

4-famjly 

San  Bernardino  County 

Region  X— HUD  FWd  Offico:  Seattle  Office 

« 

Seattle.  WA  PMSA: 

King  County  . . 

Snohomish  County 


143.450 


161,550 


196,300 


226.500 


Dated;  December  16, 1992. 

Arthur  J.  Hill, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 

(FR  Doc.  92-31480  Filed  12-29-92;  8:45  am) 
BIUJNG  CODE  4210-27-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
(T.D.  8457] 

RIN  1545-AP74 

Taxation  of  Fringe  Benefits  and 
Exclusions  From  Gross  Income  of 
Certain  Fringe  Benefits 
AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
amendments  to  the  hinge  benefit 
regulations  relating  to  the  valuation  of 
fringe  benefits  under  section  61  and  the 
exclusion  of  certain  benefits  as  working 
condition  fringes  under  section 
132(a)(3)  of  the  Internal  Revenue  Code 
of  1986.  The  final  amendments:  (1) 
Eliminate  the  requirement  that 
employers  must  notify  their  employees 
of  the  election  to  use  a  special  valuation 
rule,  (2)  clarify  the  requirements  for 
using  the  special  valuation  rules,  (3) 
provide  additional  rules  for  local 
transportation  provided  to  government 
employees  because  of  bona  fide 
business-oriented  security  concerns, 
and  (4)  clarify  the  treatment  of  bona  fide 
volunteers  who  perform  services  for 
exempt  organizations  or  for  a  Federal, 
state,  or  local  government  unit.  The 
final  amendments  affect  any  person 
providing  or  receiving  these  fringe 
benefits  and  provide  these  persons  with 
the  guidance  necessary  to  comply  with 
the  law. 

DATES:  These  rules  are  effective  on 
December  30, 1992,  except  for  the 
revision  of  §  1.61-21  (c)(3)(ii)  which  is 
effective  January  1, 1989,  and  the 
removal  of  §  1.61-2T(c)(3Mii)  which  is 
effective  January  1, 1985.  However,  ' 
taxpayers  may  treat  the  rules  as 


applicable  to  benefits  provided  on  or 
after  January  1, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marianna  Dyson,  at  202-622-4606  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  September  25, 1991,  the  Treasury 
Department  and  the  Internal  Revenue 
Service  published  proposed 
amendments  (56  FR  48465)  to  the  final 
working  condition  fringe  benefit 
regulations  under  section  132(d)  of  the 
Internal  Revenue  Code  of  1986  (Code). 
The  proposed  amendments  provide 
additional  rules  for  transportation 
provided  to  government  employees 
because  of  bona  fide  business-oriented 
security  concerns  and  clarify  the 
treatment  of  bona  fide  volunteers  who 
perform  services  for  exempt 
organizations  or  for  a  Federal,  state,  or 
local  government  unit.  In  addition,  the 
notice  of  September  25, 1991,  invited 
comments  concerning  the  requirements 
under  §  1.61-21(c)  of  the  regulations, 
which  sets  forth  the  rules  for  notifying 
employees  of  the  employer’s  election  to 
use  a  special  valuation  rule  for  valuing 
a  benefit  in  lieu  of  using  the  general 
valuation  rules  based  on  facts  and 
circumstances. 

Comments  were  received  from  the 
public,  and  on  January  30, 1992,  the 
Internal  Revenue  Service  held  a  public 
hearing  concerning  the  proposed 
amendments.  In  response  to  the 
comments  and  a  statement  made  at  the 
public  hearing,  this  Treasury  decision 
adopts  the  proposed  amendments  to  the 
fiinge  benefit  regulations  as  revised. 

The  amendments  to  the  final 
regulations  under  sectfon  61  are 
contained  in  §  1.61-21.  The 
amendments  to  the  final  regulations 
under  section  132  are  contained  in 
§§  1.132-0, 1.132-1,  and  1.132-5. 


Summary  of  Comments  and 
Explanation  of  Provisions 
1.  Use  of  Special  Valuation  Rules 

Under  section  61  of  the  Code  and  the 
income  tax  regulations  thereunder,  a 
fringe  benefit  provided  by  an  employer 
is  presumed  to  be  income  to  the 
recipient-employee,  unless  it  is 
specifically  excluded  from  gross  income 
by  another  section  in  subtitle  A  of  the 
Code.  The  employee  is  required  to 
include  in  gross  income  the  fair  market 
value  of  the  benefit  after  subtracting 
amounts  paid,  by  or  on  behalf  of  the 
employee,  for  the  benefit,  as  well  as 
amounts  excluded  from  income  by 
another  section  of  the  Code.  See  §  1.61— 
21(b)(1)  of  the  regulations. 

In  general,  the  regulations  require  that 
the  fair  market  value  of  a  fringe  benefit 
be  determined  based  on  all  the  facts  and 
circumstances.  As  an  alternative,  §  1.61- 
21(c)  provides  that  certain  commonly 
provided  fringe  benefits  may  be  valued 
using  the  special  valuation  rules  set 
forth  in  §  1.61-21  (d)  through  (j).  The 
option  to  use  a  special  valuation  rule  is 
the  employer’s,  but  if  a  special  valuation 
rule  is  used  by  the  employer  to  value 
the  benefit  for  reporting  purposes,  that 
rule  is  the  only  special  valuation  rule 
that  may  be  used  by  either  the  employer 
or  employee  for  any  purpose.  However, 
the  employee  may  always  use  the 
general  valuation  rules  based  on  facts 
and  circumstances. 

If  an  employer  elects  to  use  a  special 
valuation  rule,  the  existing  rules  in 
§  1.61-21  (c)(3)  require  the  employer  to 
notify  employees  of  the  election.  If  the 
employer  does  not  provide  notice  in  the 
time  and  manner  prescribed  by  §  1.61- 
21(c)(3)(ii),  the  employer  is  prohibited 
from  using  special  valuation  and, 
instead,  must  use  the  general  valuation 
rules  based  on  facts  and  circumstances. 
Correspondingly,  the  employee  is 
restricted  to  using  those  rules. 

Explanation 

■Ihe  notice  of  September  25, 1991, 
invited  comments  concerning  the  notice 
requirements  generally  under  §  1.61- 
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21(c).  In  response  to  a  comment,  this 
Treasury  D^sion  amends  the 
regulations  by  eliminating  the  notice 
requirements  of  §§  1.61-21{c)(3)(ii)  and 
1.61-2T(c)(3)(ii),  effective  January  1,  . 

1989,  and  January  1, 1985,  respectively. 
In  addition,  the  amendments  clarify  the 
remaining  requirements  for  using  the 
special  valuation  rules  in  the  future. 

For  benefits  provided  after  December 
31, 1992,  the  final  amendments  provide 
that  neither  the  employer  nor  the 
employee  may  use  special  valuation 
unless  one  of  the  following  four 
conditions  is  satisfied:  (1)  The  employer 
treats  the  value  of  the  benefit  as  wages 
(for  reporting  purposes)  within  the 
prescribed  time;  (2)  the  employee 
includes  the  value  of  the  benefit  in 
income  within  the  prescribed  time;  (3) 
the  employee  is  not  a  control  employee, 
as  defined  in  §  1.61-21  (f)(5)  and  (f)(6); 
or  (4)  the  employer  demonstrates  a  good 
faith  effort  to  treat  the  benefit  correctly 
for  reporting  purposes.  If  none  of  the 
conditions  for  using  special  valuation  is 
met,  both  the  employer  and  employee 
must  use  the  general  valuation  rules 
based  on  facts  and  circumstances. 

The  amendments  do  not  change  the 
rule  that  the  decision  to  use  a  special 
valuation  rule  remains  with  the 
employer.  Furthermore,  the 
amendments  retain  the  rule  that  the 
employee  generally  may  use  a  special 
valuation  rule  only  if  the  employer  uses 
the  rule.  Under  the  final  amendments, 
however,  an  employee  may  use  a  special 
valuation  rule  not  used  by  the  employer, 
but  only  if  the  employer  does  not  treat 
the  value  of  the  benefit  as  wages  for 
reporting  purposes  within  a  prescribed 
time  and  one  of  the  other  conditicms 
described  above  is  met 

This  Treasury  decision  also  amends 
§  1.61-21  to  correctly  reference 
paragraph  (k),  the  special  valuation  rule 
for  transportation  provided  to  certain 
employees,  which  was  added  to  the 
fringe  benefits  regulations  by  Treasury 
Decision  8389  on  January  15, 1992. 

2.  Employer-Provided  Transportation 
for  Security  Concerns  Background 

As  discussed  in  the  preamble  to  the 
proposed  amendments  issued  on 
September  25, 1991,  sections  61  and  132 
of  the  Code  provide  that  the  value  of 
employer-provided  transportation  must 
be  included  in  the  employee's  gross 
income  unless  the  transportation  is 
provided  in  coimection  with  the 
employer's  business.  Because 
commuting  and  other  personal  use  of 
employer-provided  transportation  by  an 
employee  is  not  transportation  provided 
in  connection  with  the  employer's 
business,  the  value  of  the  transportation 


is  included  in  the  employee's  gross 
income  as  a  hinge  benefit. 

If  an  employee  or  a  member  of  the 
employee’s  immediate  family  is 
transported  tq  and  horn  work  in  the 
employer's  vehicle  because  of  threats 
made  against  them,  the  value  of  the 
local  transportation  used  for  commuting 
and  other  personal  purposes  will  also  be 
included  in  the  employee’s  gross 
income.  However,  under  §  1.132-5(m)  of 
the  regulations,  if  the  employer  provides 
transportation  to  an  employee  because 
of  a  “bona  fide  business-oriented 
security  concern’’  which  results  in  an 
“overall  security  program’’  being 
provided  to  the  threatened  employee, 
the  employee  may  exclude  horn  gross 
income  the  value  of  any  special  security 
designs  on  the  vehicle  [e.g.,  bullet-proof 
glass)  and  the  services  of  a  chaufieur/ 
bodyguard,  even  though  the 
transportation  is  used  for  personal 
purposes. 

In  addition  to  demonstrating  the 
existence  of  a  bona  fide  business- 
oriented  security  concern  under 
§  1.132-5(m),  the  employer  must 
establish  an  overall  security  program 
with  respect  to  the  threatened 
employee.  An  employer  not  meeting  the 
requirements  for  an  overall  security 
program  under  §  1.132-5(m)(2)(iii)(A)  of 
the  regulations  (e.g.,  24-hoiur  protection 
is  not  provided)  will  be  treat^  as 
having  an  overall  security  program  only 
if  protection  is  provided  pinsuant  to  the 
recommendations  of  an  “independent 
security  study”  performed  by  a  private 
security  consultant.  See  §  1.132- 
5(m)(2)(iv). 

Explanation 

The  final  hinge  benefit  regulations 
under  sections  61  and  132  of  the  Code 
were  issued  on  July  6, 1989,  and  were 
effective  January  1, 1989  (54  FR  28576). 
As  explained  in  the  preamble  to  the 
previously  pro{>osed  amendments  to 
§  1.132-5(m)  published  on  Sejptember 
25, 1991,  the  final  hinge  benefit 
regulations  as  applied  to  Federal,  state, 
and  local  government  employees, 
particularly  those  involved  in  law 
enforcement,  may  create  unintended  tax 
consequences.  Thus,  the  notice  of 
September  25, 1991,  proposes  special 
rules  for  application  to  government 
employers  and  employees  when  a  bona 
fide  business-oriented  security  concern 
exists  with  respect  to  a  particular 
employee  and  the  government  employer 
transports  the  employee  by  vehicle  as 
part  of  an  overall  security  program.  The 
notice  also  proposes  special  rules 
relating  to  the  government  employer’s 
notification  to  the  employee  of  its 
election  to  use  a  special  valuation  rule. 
Consistent  with  the  stated  ol^ective  of 


addressing  the  tax  problems  that  may 
result  when  government  employers  are 
faced  with  the  urgent  need  to  protect 
employees  and  their  families  under 
specific,  imminent  threats,  the  proposed 
amendments  are  finalized  with 
modification  as  explained  below. 

Comments  concerning  the  proposed 
regulations  suggest  that  employers  may 
be  taking  the  position  that  “a  tena  fide 
business-oriented  security  concern” 
exists  in  the  absence  of  any  specific 
basis  for  concern  regarding  the 
employee’s  safety.  To  avoid  any 
uncertainty  concerning  the  application 
of  the  regulations,  the  final  regulations 
clarify  that  a  bona  fide  business- 
oriented  security  concern  does  not  exist 
with  respect  to  either  a  non-govermnent 
or  government  employee  unless  the 
facts  and  circumstances  establish  a 
specific  basis  for  concern  regarding  the 
s^ety  of  the  employee.  A  specific  basis 
for  concern  may  be  establiwed,  for 
example,  by  threats  of  death,  serious 
bodily  harm,  or  kidnapping  or  by  a 
recent  history  of  terrorist  activity  in  the 
geographic  area.  A  generalized  security 
concern  is  not  sufficient  to  establish  a 
bona  fide  business-oriented  seciuity 
concern.  In  addition,  even  though  a 
bona  fide  business-oriented  security 
concern  is  determined  to  exist  with 
respect  to  a  particular  employee,  the 
employer  remains  responsible  for 
periodically  evaluating  the  facts  and 
circumstances  to  determine  whether  the 
bona  fide  business-oHented  security 
concern  still  exists. 

The  Service  has  also  received 
comments  which  reveal  the  need  for 
clarification  of  certain  of  the  proposed 
rules.  The  proposed  amendments 
provide  detailed  rules  permitting  a 
security  study  performed  bv  the 
government  employer  itself  to  qualify  as 
an  independent  security  study  if  certain 
conditions  are  met.  The  final 
amendments  retain  the  proposed  rules, 
but  clarify  that  the  independent  security 
study  must  be  performed  with  respect  to 
each  employee  who  is  provided 
protection,  and  that  a  security  study 
must  include  an  estimate  of  the  length 
of  time  protective  services  will  be 
necessary  and  of  the  extent  to  which 
employer-provided  transportation  may 
be  necessary  during  the  period  of 
protection. 

The  final  regulations  also  clarify  that 
the  exclusion  for  personal  use,  other 
than  commuting,  applies  only  to  local 
vehicle  transportation.  The  exclusion 
does  not  apply  to  employer-provided 
aircraft  In  edition,  the  proposed 
amendments  relating  to  the  government 
employer’s  notice  requirement  are  not 
adopted  because  of  the  revision  to 
§  1. 61-21  (c)  as  explained,  above. 


62194  Federal  Register  /  Vol.  57,  No.  251  /  Wednesday,  December  30,  1992  /  Rules  and  Regulations 


The  final  amendments  to  $  1.132-5(m) 
are  eflective  on  December  30, 1992; 
however,  taxpayers  may  treat  the  rules 
as  applicable  to  benefits  provided  on  or 
after  January  1, 1989. 

2.  Volunteers 
Background 

Public  comments  were  received  by 
the  Service  expressing  concern  about 
the  application  of  section  132  to 
volunteers  who  perform  services  for 
organizations  exempt  vmder  section 
501(a)  of  the  Code  and  who  receive 
directors'  and  officers’  liability 
insurance  protection  (D&O  insurance) 
from  those  organizations. 

Section  132(a)  of  the  Code  excludes 
certain  fringe  benefits  from  gross 
income.  Generally,  these  fringe  benefits 
are  excludable  by  an  “employee,” 
whether  the  employee  is  compensated 
or  is  working  as  a  volunteer.  For  certain 
purposes,  the  term  “employee,”  which 
is  defined  in  §  1.132-l(b),  includes 
independent  contractors.  For  purposes 
of  sections  132(a)  (1)  and  (2)  (relating  to 
no-additional-cost  services  and 
qualified  employee  discounts),  however, 
independent  contractors  are  not  treated 
as  “employees.”  Thus,  imder  section 
132(a),  bona  fide  volunteers,  like  their 
paid  counterparts,  may  not  exclude  no- 
additional-cost  services  and  qualified 
employee  discounts  from  gross  income 
unless  the  exempt  organization  or 
government  employer  has  the  right  to 
direct  and  control  the  volimteer’s 
services  (i.e.,  there  is  an  employer- 
employee  relationship). 

Although  volunteers  who  are 
employees  may  exclude  from  gross 
income  the  fringe  benefits  listed  above, 
and  all  voliznteers  (including 
independent  contractors)  .may  exclude 
de  minimis  fringe  benefits,  the  language 
of  §  1.132-l(b)  relating  to  working 
condition  fringes  does  not  encompass 
bona  fide  volunteers. 

Section  132(d)  of  the  Code  and 
§  1.132-5(a)(l)  of  the  income  tax 
regulations  provide  that  a  “working 
condition  fringe”  is  any  property  or 
service  provided  to  an  employee  of  an 
employer  to  the  extent  that,  if  the 
employee  paid  for  the  property  or 
service,  the  amount  paid  would  be 
allowable  as  a  deduction  under  section 
162  or  167.  (For  purposes  of  the  working 
condition  fringe  exclusion,  the  term 
“employee”  is  defined  broadly  to 
include  employees,  partners,  directors 
and  independent  contractors). 

Section  162  of  the  Code  provides  a 
deduction  for  all  the  ordinary  and 
necessary  expenses  paid  or  incurred  in 
carrying  on  a  trade  or  business.  An 
individual  engaged  in  carrying  on  a 


trade  or  business  has  a  profit  motive  for 
purposes  of  section  162.  An  individual 
who  performs  services  as  a  bona  fide 
volunteer  does  not  have  a  profit  motive 
and  thus  cannot  claim  a  deduction 
imder  section  162  for  expenses  incurred 
in  connection  with  such  volimteer 
work.  For  example,  the  value  of  D&O 
insurance  provided  to  the  volunteer 
would  not  M  excludable  as  a  working 
condition  fringe  benefit,  even  though 
the  same  insurance  coverage  would  be 
excludable  from  the  income  of  a  paid 
employee  or  director  who  has  a  profit 
motive. 

To  correct  this  technical  problem,  the 
Service,  pursuant  to  the  au&ority 
granted  in  section  132(k),  proposed  an 
amendment  to  the  regulations  which 
was  published  in  the  Federal  Register 
on  September  25, 1991  (56  FR  48465). 

As  stated  in  the  preamble,  the  proposed 
amendment  is  intended  to  ensure  that, 
like  their  paid  counterparts,  bona  fide 
volunteers  may  exclude  working 
condition  fringe  benefits,  including 
D&O  insurance,  from  gross  income. 

The  proposed  amendment  provides 
that,  solely  for  purposes  of  section 
132(d),  a  ^na  fide  volunteer,  including 
a  director  or  officer,  who  performs 
services  for  an  organization  that  is 
exempt  firom  tax  under  section  501(a),  or 
for  a  Federal,  state,  or  local  government 
unit,  is  deemed  to  have  a  profit  motive 
for  purposes  of  section  162.  Under  the 
proposed  amendment,  an  individual 
who  provides  services  (including 
services  as  an  officer,  trustee,  or 
director)  is,  for  purposes  of  section 
132(d),  a  “^na  fide  volimteer”  for  an 
exempt  organization  or  government  unit 
only  if  the  total  value  of  the  benefits 
provided  with  respect  to  the  volunteer 
services  is  substantially  less  than  the 
total  value  of  the  volunteer  services  the 
individual  provides  to  the  organization. 
The  value  of  liability  insurance  coverage 
is  deemed,  under  the  proposed 
regulation,  to  be  substantially  less  than 
the  value  of  the  individual’s  volunteer 
services  to  the  organization,  provided 
the  insurance  coverage  is  limited  to  acts 
performed  in  the  discharge  of  official 
duties  or  the  performance  of  services  on 
behalf  of  the  exempt  organization  or 
government  employer. 

Explanation 

All  of  the  comments  praised  the 
proposed  amendment  concerning  the 
treatment  of  bona  fide  volunteers  and 
urged  final  adoption  quickly.  Some  of 
the  comments  also  suggested  that  the 
scope  of  the  proposed  amendment  be 
expanded  and/or  clarified  to  ensure  that 
various  issues  are  addressed. 

A  few  of  the  comments  requested 
clarification  that  the  receipt  of  nominal 


amounts  of  compensation  for  services 
does  not  disqualify  bona  fide  volunteers 
from  taking  advantage  of  the  section 
132(a)(3)  woiidng  condition  fringe 
exclusion.  This  concern  is  addressed 
not  only  by  the  definition  of  a  “bona 
fide  volunteer”  in  the  final 
amendments,  but  by  the  general 
definition  of  a  worldng  condition  fringe 
in  section  132(d). 

The  final  regulations  provide  that  a 
bona  fide  volunteer  is  someone  who 
does  not  have  a  profit  motive  under 
section  162,  but  is  deemed  to  have  a 
profit  motive  only  for  purposes  of  the 
working  condition  fringe  exclusion.  The 
most  typical  example  is  the  unpaid 
individual  who  performs  services  for  an 
exempt  organization  or  government 
employer  and  may  receive  benefits,  but 
the  total  value  of  the  benefits  provided 
by  the  exempt  organization  or 
government  employer  is  substantially 
less  than  the  total  value  of  the  volunteer 
services  that  the  individual  provides  to 
the  organization.  The  receipt  of  D&O 
liability  insurance  by  the  bona  fide 
volunteer,  or  an  exempt  organization  or 
government  employer’s  undertaking  to 
indemnify  the  volunteer  for  liability, 
does  not  by  itself  confer  a  profit  motive 
on  the  volunteer,  provided  the 
insurance  coverage  or  indemnification 
relates  to  acts  performed  by  the 
volunteer  in  the  discharge  of  duties,  or 
the  performance  of  services,  on  behalf  of 
the  exempt  organization  or  government 
employer.  In  me  case  of  such  a  bona 
fide  volunteer,  new  paragraph  (r)  of 
§  1.132-5  deems  the  volunteer  to  have  a 
profit  motive  and  thus  insures  that  the 
volunteer  may  exclude  the  value  of  the 
D&O  insurance  provided  by  the  exempt 
organization  or  government  employer  as 
a  working  condition  firinge. 

If  it  is  determined  that  the  individual 
does,  in  fact,  have  a  profit  motive  within 
the  meaning  of  section  162  and  is  not  a 
“bona  fide  volunteer”  within  the 
meaning  of  §  1.132-5(r),  the  value  of  the 
D&O  insurance  provid^  by  the 
organization  is  excludable  from  the 
individual’s  gross  income  as  a  working 
condition  fringe  by  application  of 
section  132(a)(3).  This  is  because,  under 
section  132(d),  a  payment  for  D&O 
insurance  by  an  individual  with  a  profit 
motive  would  be  allowable  as  a 
deduction  under  section  162  had  he  or 
she  paid  for  it  directly.  To  summarize, 
as  a  result  of  this  Treasury  Decision  in 
conjunction  with  existing  statutory 
provisions,  the  value  of  D&O  insurance 
and  of  other  working  condition  fringes 
provided  to  an  indirfdual  who  performs 
services  for  a  tax-exempt  oi^anization  or 
government  employer  is  excludable  as  a 
working  condition  fringe  whether  or  not 
the  individual  has  a  profit  motive. 
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One  comment  suggested  that 
indemniHcation  payments  permitted  by 
law,  whether  made  by  an  insurer  or 
directly  by  the  employer,  should  be 
treated  in  the  same  manner  as  D&O 
insurance  premiums.  The  final 
regulations  adopt  this  suggestion. 

A  few  comments  suggested  that  the 
final  regulations  address  the  application 
of  the  self-dealing  rules  of  section  4941, 
as  well  as  the  application  of  Rev.  Rul. 
82-223, 1982-2  C.B.  301,  to  private 
foundations’  D&O  insurance  premiums 
and  indemnification  payments.  The 
resolution  of  this  issue  is  not  possible  in 
the  context  of  this  final  regulation,  but 
will  be  addressed  separately. 

Like  other  tax-exempt  organizations, 
private  foundations  need  not  allocate 
portions  of  D&O  insurance  premiums  to 
individual  directors  and  officers  or 
include  any  such  allocable  amounts  in 
Form  1099  or  W-2,  provided  such 
amounts  are  excludable  from  gross 
income  under  the  final  regulations. 
Whether  or  not  such  allocable  amounts 
need  to  be  treated  as  compensation  for 
the  limited  purpose  of  section  4941,  no 
employer  should  issue  a  Form  1099  or 
W-2  for  any  such  amount  that  is 
excludable  from  gross  income  as  a 
working  condition  fringe  benefit 
described  in  section  132(d). 

Finally,  in  response  to  one  comment, 
an  example  is  included  to  illustrate  the 
provisions  of  the  final  regulation. 

The  rules  of  §  1.132-5(r)  are  effective 
on  December  30, 1992;  however, 
taxpayers  may  treat  the  rules  as 
applicable  to  benefits  provided  on  or 
afier  January  1, 1989. 

Special  Analyses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations,  and,  therefore,  a  final 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  these 
regulations  were  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Marianna  Dyson,  Office  of 
the  Associate  Chief  Counsel  (Employee 
Benefits  and  Exempt  Organizations), 
Internal  Revenue  ^rvice.  However, 
personnel  from  othw  offices  of  the 


Service  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  1.61-1 
Through  1.133-lT 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  the  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  I^NCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31,1953 
Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  •  * 

§  1 .61-2T  [Amended] 

Par.  2.  Section  1.61-2T  is  amended  as 
follows: 

1.  Paragraph  (c)(3)(ii)  is  removed. 

2.  The  heading  for  paragraph  (c)(3)(i) 
is  removed  and  paragraph  (c)(3)(i)  is 
redesignated  as  paragraph  (c)(3). 

§1.61-21  [Amended] 

Par.  3.  Section  1.61-21  is  amended  as 
follows: 

1.  Paragraph  (a)(7)  is  amended  by 
revising  the  entry  for  §  1.61-21(c)(3). 

2.  Paragraph  (a)(7)  is  amended  by 
adding  an  entry  for  §  1.61-21(k). 

3.  Paragraph  (c)(1)  is  revised. 

4.  Paragraph  (c)(2)(i)  is  amended  by 
revising  the  paragraph  heading  and 
adding  a  new  sentence  at  the  end. 

5.  Paragraphs  (c)(2)(ii)  and  (cK2)(iii) 
are  redesignated  (c)(2)(iii)  and  (c)(2)(iv), 
respectively. 

6.  A  new  paragraph  (c)(2)(ii)  is  added. 

7.  The  headings  for  paragraphs  (c)(3) 
and  (c)(3)(i)  are  revised  and  a  new 
sentence  is  added  at  the  end  of 
paragraph  (c)(3)(i). 

8.  Paragraph  (c)(3)(ii)  is  revised. 

9.  The  first  sentence  of  paragraph 
(c)(7)  is  revised. 

10.  In  paragraph  (c)(4),  the  reference 
to  paragraph  "(j)”  in  the  first  sentence 
is  removed  and  "(k)”  is  added  in  its 
place. 

11.  The  revisions  and  additions  read 
as  follows: 

§  1 .61-21  Taxation  of  fringe  benefrts. 

(a)*  *  * 

(7)*  *  * 

§  1.61-21(c)  Special  valuation  rules. 

*  •  •  *  * 

(3)  Additional  rules  for  using  special 
valuation. 

•  *  *  •  • 

§  1.61-21  fkj  Commuting  valuation  rule  for 
certain  employees. 

(1)  In  general. 

(2)  Trip-by-trip  basis. 


(3)  Commuting  value. 

(4)  Definition  of  employer-provided 
transportation. 

(5)  Unsafe  conditions. 

(6)  Qualified  employee  defined. 

(7)  Examples. 

(8)  Effective  date. 

*  •  •  •  • 

(c)  Special  valuation  rules — (1)  In 
general.  Paragraphs  (d)  through  (k)  of 
this  section  provide  special  valuation 
rules  that  may  be  used  under  certain 
circumstances  for  certain  commonly 
provided  firinge  benefits.  For  general 
rules  relating  to  the  valuation  of  hinge 
benefits  not  eligible  for  valuation  under 
the  special  valuation  rules  or  fringe 
benefits  with  respect  to  which  the 
special  valuation  rules  are  not  used,  see 
paragraph  (b)  of  this  section. 

(2)  Use  of  the  special  valuation 
ru/es— (i)  For  benefits  provided  before 
January  1, 1993.  •  •  •  The  provisions 
of  this  paragraph  are  effective  for 
benefits  provided  before  January  1, 

1993. 

(ii)  For  benefits  provided  after 
December  31, 1992.  The  special 
valuation  rules  may  be  us^  for  income 
tax,  employment  tax,  and  reporting 
purposes.  The  employer  has  the  option 
to  use  any  of  the  special  valuation  rules. 
An  employee  may  use  a  special 
valuation  rule  only  if  the  employer  uses 
that  rule  or  the  employer  does  not  meet 
the  condition  of  paragraph  (c)(3Kii)(A) 
of  this  section,  but  one  of  the  other 
conditions  of  paragraph  (c)(3)(ii)  of  this 
section  is  met.  The  employee  may 
always  use  general  valuation  rules  based 
on  facts  and  circumstances  (see 
paragraph  (b)  of  this  section)  even  if  the 
employer  uses  a  special  rule.  If  a  special 
rule  is  used,  it  must  be  used  for  all 
purposes.  If  an  employer  properly  uses 
a  special  rule  and  the  employee  uses  the 
special  rule,  the  employee  must  include 
in  gross  income  the  amoimt  determined 
by  the  employer  under  the  special  rule 
reduced  by  the  sum  of— 

(A)  Any  amount  reimbursed  by  the 
employee  to  the  employer;  and 

(B)  Any  amount  excludable  from 
income  under  another  section  of  subtitle 
A  of  the  Internal  Revenue  Code  of  1966. 
If  an  employer  properly  uses  a  special 
rule  and  properly  determines  the 
amount  of  an  employee’s  working 
condition  fringe  under  section  132  and 
§  1.132-5  (under  the  general  rule  or 
under  a  special  rule),  and  the  employee 
uses  the  special  valuation  rule,  the 
employee  must  include  in  gross  income 
the  amount  determined  by  the  employer 
less  any  amount  reimbursed  by  the 
employee  to  the  employer.  The 
employer  and  employee  may  use  the 
sp^al  rules  to  determine  the  amount  of 
the  reimbursement  due  the  employer  by 
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the  employee.  Thus,  if  an  employee 
reimburses  an  employer  for  the  value  of 
a  benefit  as  determined  under  a  special 
valuation  rule,  no  amount  is  includible 
in  the  employee’s  gross  income  with 
respect  to  the  benefit.  The  provisions  of 
this  paragraph  are  efiective  for  benefits 
provided  after  December  31, 1992. 
***** 

(3)  Additional  rules  for  using  special 
valuation — (i)  Election  to  use  sp^ial 
valuation  rules  for  benefits  provided 
before  January  1, 1993.  *  *  *  The 
provisions  of  this  paragraph  are 
effective  for  benefits  provided  before 
Januan  1,1993. 

(ii)  Conditions  on  the  use  of  special 
valuation  rules  for  benefits  provided 
after  December  31, 1992.  Neither  the 
employer  nor  the  employee  may  use  a 
special  valuation  rule  to  value  a  benefit 
provided  after  December  31, 1992, 
unless  one  of  the  following  conditions 
is  satisfied — 

(A)  The  employer  treats  the  value  of 
the  benefit  as  wages  for  reporting 
purposes  within  the  time  for  filing  the 
returns  for  the  taxable  year  (including 
extensions)  in  which  the  benefit  is 
provided: 

(B)  The  employee  includes  the  value 
of  the  benefit  in  income  within  the  time 
for  filing  the  returns  for  the  taxable  year 
(including  extensions)  in  which  the 
benefit  is  provided: 

(C)  The  employee  is  not  a  control 
employee  as  defined  in  paragraphs  (f)(5) 
and  (0(6)  of  this  section:  or 

(D)  llie  employer  demonstrates  a 
good  faith  effort  to  treat  the  benefit 
correctly  for  reporting  purposes. 
***** 

(7)  Special  accounting  rule.  If  the 
employer  is  using  the  special 
accounting  rule  provided  in 
Announcement  85-113  (1985-31 1.R.B. 
31,  August  5, 1985)  (see 
§  601.601(d)(2)(ii)(h)  of  this  chapter) 
(relating  to  the  reporting  of  and 
withholding  on  the  value  of  noncash 
fringe  benefits),  benefits  which  are 
deemed  provided  in  a  subsequent 
calendar  year  pursuant  to  that  rule  are 
considered  as  provided  in  that 
subsequent  calendar  year  for  purposes 
of  the  special  valuation  rules.  *  *  * 
***** 

Par.  4.  Section  1.132-0  is  amended  as 
follows: 

1.  The  entry  for  §  1.132-5(m)(6)  is 
revised:  and  die  entries  for  paragraphs 
(m)(7)  and  (m)(8)  are  added. 

2.  An  entry  for  §  1.132-5(r)  is  added. 

3.  The  revisions  and  additions  read  as 
follows: 

f  1.132-0  Outline  of  regulatione  under 
section  132. 

•  •  •  •  * 


§1.132-5(m)  Employet^provided 
transportation  for  security  cojiceiTis. 

•  •  *  •  * 

(6)  Special  valuation  rule  for  government 
employees. 

(7)  Government  employer  and  employee 
defined. 

(8)  Examples. 

***** 

§1.1 32~S(r)  Volunteers. 

(1)  In  general 

(2)  Limit  on  application  of  this  paragraph. 

(3)  Definitions. 

(4)  Example. 

***** 

Par.  5.  Section  1.132-l(g)  is  amended 
by  adding  two  sentences  after  the  first 
sentence  to  read  as  follows: 

11.132-1  Exckiaion  from  gross  Inooma  for 
certain  fringe  bsnsfHs. 
***** 

(g)  *  *  •  Furthermore,  in  §  1.132-5, 
the  eleventh  sentence  of  paragraph 
(m)(l).  Examples  6  and  7  in  paragraph 
(m)(8),  and  paragraphs  (m)(2)(i), 

(m)(2)(v),  (m)(3)(iv),  (m)(6),  (m)(7),  and 
(r)  are  effective  on  December  30, 1992: 
however,  taxpayers  may  treat  the  rules 
as  applicable  to  benefits  provided  on  or 
after  January  1, 1989.  For  the  applicable 
rules  relating  to  employer-provided 
transportation  for  security  concerns 
prior  to  December  30, 1992,  see  §  1.132- 
5(m)  (as  contained  in  26  QFR  part  1 

(§§  1.61  to  1.169)  revised  April  1, 1992). 

*  *  * 

*  *  *  *  * 

Par.  6.  Section  1.132-5  is  amended  as 
follows: 

1.  A  new  sentence  is  added  between 
the  tenth  and  eleventh  sentences  of 
para^aph  (m)(l). 

2.  Paragraph  (m)(2)(i)  is  revised. 

3.  Paragraphs  (m)(2)(v)  and  (m)(3)(iv) 
are  added. 

4.  Paragraph  (m)(6)  is  redesignated  as 
paragraph  (m)(8)  and  Examples  (6)  and 
(7)  are  added. 

5.  Paragraphs  (m)(6)  and  (m)(7)  are 
added. 

6.  Paragraph  (r)  is  added. 

7.  The  revisions  and  additions  read  as 
follows: 

f  1.132-5  Working  condition  fringes. 
***** 

(m)  *  •  * 

(1)  *  *  *  However,  if  an 
independent  security  study  meeting  the 
requirements  of  paragraph.(m)(2)(v)  of 
this  section  has  been  performed  with 
respect  to  a  government  employee,  the 
government  employee  may  exclude  the 
value  of  the  personal  use  (other  than 
commuting)  of  the  employer-provided 
vehicle  that  the  security  study 
determines  to  be  reasonable  and 
necessary  for  local  transportation.  •  *  * 


(2)  *  •  * 

(i)  In  general.  For  purposes  of  this 
paragraph  (m).  a  bona  fide  business- 
oriented  security  concern  exists  only  if 
the  facts  and  circumstances  establish  a 
specific  basis  for  concern  regarding  the 
safety  of  the  employee.  A  generalized 
concern  for  an  employee’s  safety  is  not 
a  bona  fide  business-oriented  security 
concern.  Once  a  bona  fide  business- 
oriented  security  concern  is  determined 
to  exist  with  respect  to  a  particular 
employee,  the  employer  must 
periodically  evaluate  the  situation  for 
urposes  of  determining  whether  the 
ona  fide  business-oriented  security 
concern  still  exists.  Example  of  factors 
indicating  a  specific  basis  for  concern 
regarding  the  safety  of  an  employee 
are — 

(A)  A  threat  of  death  or  kidnapping  of. 
or  serious  bodily  harm  to,  the  employee 
or  a  similarly  situated  employee  because 
of  either  employee’s  status  as  an 
employee  of  the  employer;  or 

(B)  A  recent  history  of  violent  terrorist 
activity  (such  as  bombings)  in  the 
geographic  area  in  which  the 
transportation  is  provided,  unless  that 
activity  is  focused  on  a  group  of 
individuals  which  does  not  include  the 
employee  (or  a  similarly  situated 
employee  of  an  employer),  or  occurs  to 
a  significant  degree  only  in  a  Inflation 
within  the  geographic  area  where  the 
employee  does  not  travel. 
***** 

(v)  Independent  security  study  with 
respect  to  government  employees.  For 
purposes  of  establishing  the  existence  of 
an  overall  security  program  under 
paragraph  (m)(2)(ii)  of  this  section  with 
respect  to  a  particular  government 
employee,  a  security  study  conducted 
by  the  government  employer  (including 
an  agency  or  instrumentality  thereof) 
will  be  treated  as  a  security  study 
pursuant  to  {Muragraph  (m)(2)(iv)  of  this 
section  if,  in  lieu  of  the  conditions  of 
paragraphs  (m)(2)(iv)(A)  through  (D)  of 
this  section,  the  following  conditions 
are  satisfied: 

(A)  The  security  study  is  conducted 
by  a  person  expressly  designated  by  the 
government  employer  as  having  the 
responsibility  and  independent 
authority  to  determine  both  the  need  for 
employer-provided  security  and  the 
appropriate  protective  services  in 
response  to  ihat  determination: 

(B)  The  security  study  is  conducted  in 
accordance  with  written  internal 
procedures  that  require  an  independent 
and  objective  assessment  of  the  facts 
and  circumstances,  such  as  the  nature  of 
the  threat  to  the  employee,  the 
appropriate  security  response  to  that 
threat,  an  estimate  of  the  length  of  time 
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protective  services  will  be  necessary, 
and  the  extent  to  which  employer- 
provided  transportation  may  be 
necessary  during  the  period  of 
protection; 

(C)  With  respect  to  employer- 
provided  transportation,  the  security 
study  evaluates  the  extent  to  which 
personal  use,  including  commuting,  by 
the  employee  and  the  employee’s 
spouse  and  dependents  may  be 
necessary  during  the  period  of 
protection  and  makes  a 
recommendation  as  to  what  would  be 
considered  reasonable  personal  iise 
during  that  period;  and 

(D)  The  employer  applies  the  specific 
security  recommendations  contained  in 
the  study  to  the  employee  on  a 
consistent  basis. 

(3)  *  •  * 

(iv)  Spouses  and  dependents  of 
government  employees.  The  security 
rules  of  this  paragraph  (m)(3)  apply  to 
the  spouse  and  dependents  of  a 
government  employee.  However,  the 
value  of  local  vehicle  transportation 
provided  to  the  government  employee’s 
spouse  and  dependents  for  personal 
purposes,  other  than  commuting,  during 
the  period  that  a  bona  fide  business- 
oriented  security  concern  exists  with 
respect  to  the  government  employee 
will  not  be  included  in  the  government 
employee’s  gross  income  if  the  personal 
use  is  determined  to  be  reasonable  and 
necessary  by  the  security  study 
described  in  paragraph  (m)(2)(v)  of  this 
section. 

***** 

(6)  Special  valuation  rule  for 
government  employees.  If  transportation 
is  provided  to  a  government  employee 
for  commuting  during  the  period  that  a 
bona  fide  business-oriented  seciuity 
concern  under  §  1.132-5(m)  exists,  the 
commuting  use  may  be  valued  by 
reference  to  the  values  set  forth  in 

§  1.61-21(e)(l)(i)  or  (f)(3)  (vehicle  cents- 
per-mile  or  commuting  valuation  of 
$1.50  per  one-way  commute, 
respectively)  without  regard  to  the 
additional  requirements  contained  in 
§  1.61-21  (e)  or  (f)  and  is  deemed  to 
have  met  the  requirements  of  §  1.61- 
21(c). 

(7)  Government  employer  and 
employee  defined.  For  purposes  of  this 
paragraph  (m),  "government  employer’’ 
includes  any  Federal,  State,  or  local 
government  unit,  and  any  agency  or 
instrumentality  thereof.  A  "government 
employee’’  is  any  individual  who  is 
employed  by  the  government  employer. 

(8) *  *  * 

Example  (6). )  is  a  United  States  District 
Judge.  At  the  banning  of  a  3-month 
criminal  trial  in  J's  court,  a  member  of  J's 


fomily  receives  death  threats.  M,  the  division 
(within  govenunent  agency  W)  responsible 
for  evaluating  threats  and  providing 
protective  services  to  the  Federal  judiciary, 
directs  its  threat  analysis  unit  to  conduct  a 
security  study  with  respect  to  J  and  J's 
fomily.  The  study  is  conducted  pursuant  to 
internal  written  procedures  that  require  an 
independent  and  objective  assessment  of  any 
threats  to  members  of  the  Federal  judiciary 
and  their  families,  a  statement  of  the 
requisite  security  response,  if  any,  to  a 
particular  threat  (including  the  form  of 
transportation  to  be  furnished  to  the 
employee  as  part  of  the  security  program), 
and  a  description  of  the  circumstances  under 
which  local  transportation  for  the  employee 
and  the  employee’s  spouse  and  dependents 
may  be  necessary  for  personal  reasons  during 
the  time  protective  services  are  provided.  M's 
study  concludes  that  a  bona  fide  business- 
oriented  security  concern  exists  with  respect 
to  J  and  J's  family  and  determines  that  24- 
hour  protection  of  J  and  J's  family  is  not 
necessary,  but  that  protection  is  necessary 
during  the  course  of  the  criminal  trial 
whenever  J  or  J’s  family  is  away  from  home. 
Consistent  with  that  recommendation,  J  is 
transported  every  day  in  a  government 
vehicle  for  both  personal  and  business 
reasons  and  is  accompanied  by  two 
bodyguard/chauffeurs  who  have  been  trained 
in  evasive  driving  techniques.  In  addition,  J's 
spouse  is  driven  to  and  from  work  and  J’s 
children  are  driven  to  and  from  school  and 
occasional  school  activities.  Shortly  after  the 
trial  is  concluded,  M’s  threat  analysis  unit 
determines  that  J  and  J’s  family  no  longer 
need  special  protection  because  the  danger 
posed  by  the  threat  no  longer  exists  and, 
accordingly,  vehicle  transportation  is  no 
longer  prodded.  Because  the  security  study 
conducted  by  M  complies  with  the 
conditions  of  S  1.132-5(m)(2)(v),  M  has 
satisfied  the  requirement  for  an  independent 
security  study  and  an  overall  security 
program  with  respect  to  J  is  deemed  to  exist. 
Thus,  with  respect  to  the  transportation 
provided  for  secririty  concerns,  J  may 
exclude  as  a  working  condition  fringe  the 
value  of  any  special  security  features  of  the 
government  vehicle  and  the  value 
attributable  to  the  two  bodyguard/chaufieurs. 
See  Example  (l)of  this  paragraph  (m)(8).  The 
value  of  vehicle  transportation  provided  to  J 
and  J's  family  for  personal  reasons,  other 
than  commuting,  may  also  be  excluded 
during  the  period  of  protection,  because  its 
provision  was  consistent  with  the 
recommendation  of  the  security  study. 

Example  (7).  Assume  the  same  fects  as  in 
Example  (6)  and  that  J's  one-way  commute 
between  home  and  work  is  10  miles.  Under 
paragraph  (m)(6)  of  this  section,  the  Federal 
Government  may  value  transportation 
provided  to  J  for  commuting  purposes 
pursuant  to  the  value  set  forth  in  either  the 
vehicle  cents-per-mile  rule  of  §  1.61-21(e)  or 
the  commuting  valuation  rule  of  §  1.61-21(0. 
Because  the  commuting  valuation  rule  yields 
the  least  amount  of  taxable  income  to  J  under 
the  circumstances,  W  values  the 
transportation  provided  to  J  for  commuting  at 
$1.50  per  one-way  commute,  even  though  J 
is  a  control  employee  within  the  meani^  of 
81.61-21(0(6). 

***** 


(r)  Volunteers— ft)  In  general.  Solely 
for  purposes  of  section  132(d)  and 
paragraph  (a)(1)  of  this  section,  a  bona 
fide  volunteer  (including  a  director  or 
officer)  who  performs  services  for  an 
organization  exempt  from  tax  tmder 
section  501(a),  or  for  a  government 
employer  (as  defined  in  paragraph 
(m)(7)  of  tUs  section),  is  deemed  to  have 
a  profit  motive  under  section  162. 

(2)  Limit  on  application  of  this 
paragraph.  This  paragraph  (r)  shall  not 
be  us^  to  support  treatment  of  the  bona 
fide  volunteer  as  having  a  profit  motive 
for  purposes  of  any  provision  of  the 
Internal  Revenue  Code  of  1986  (Code) 
other  than  section  132(d).  Nothing  in 
this  paragraph  (r)  shall  be  interpreted  as 
determining  the  employment  status  of  a 
bona  fide  volunteer  for  purposes  of  any 
section  of  the  Code  other  than  section 
132(d). 

(3)  Definitions — (i)  Bona  fide 
volunteer.  For  purposes  of  this 
paragraph  (r),  an  individual  is 
considered  a  "bona  fide  volimteer"  if 
the  individual  does  not  have  a  profit 
motive  for  purposes  of  section  162.  For 
example,  an  individual  is  considered  a 
"bona  fide  volunteer"  if  the  total  value 
of  the  benefits  provided  with  respect  to 
the  volunteer  services  is  substantially 
less  than  the  total  value  of  the  volunteer 
services  the  individual  provides  to  an 
exempt  organization  or  government 
employer. 

(li)  Liability  insurance  coverage  fora 
bona  fide  volunteer.  For  purposes  of  this 
paragraph  (r),  the  receipt  of  liability 
insurance  coverage  by  a  volunteer,  or  an 
exempt  organization  or  government 
employer’s  undertaking  to  indemnify 
the  volunteer  for  liability,  does  not  by 
itself  confer  a  profit  moUve  on  the 
volunteer,  provided  the  insurance 
coverage  or  indemnification  relates  to 
acts  p^ormed  by  the  volunteer  in  the 
discharge  of  duties,  or  the  performance 
of  services,  on  behalf  of  the  exempt 
organization  or  government  employer. 

(4)  Example.  ‘The  following  example 
illustrates  the  provisions  of  paragraph 
(r)  of  this  section. 

Example.  A  is  a  manager  and  foil-time 
employee  of  P,  a  tax-exempt  organization 
descried  in  section  S01(c)(3).  B  is  a  member 
of  P's  board  of  directors.  Odier  than  $25  to 
defray  expenses  for  attending  board 
meetings,  B  receives  no  compensation  for 
serving  as  a  director  and  dees  not  have  a 
profit  motive.  Therefore,  B  is  a  bona  fide 
volunteer  by  application  of  para^ph  (r)(3)(i) 
of  this  section  and  is  deemed  to  uve  a  profit 
motive  under  paragraph  (r)(l)  of  this  se^on 
for  prirposes  of  section  132(d).  In  order  to 
provide  liability  insurance  coverage,  P 
purchases  a  policy  that  covers  actions  arising 
from  A’s  and  B’s  activities  performed  as  part 
of  their  duties  to  P.  The  value  of  the  policy 
and  payments  made  to  or  on  behalf  of  A 
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under  the  poliejr  ue  excludable  for  A‘s  gross 
income  as  a  working  condition  firinge. 
because  A  has  a  pn^  motive  under  section 
162  and  would  be  able  to  deduct  payments 
for  liability  Insurance  cowage  h^  he  paid 
for  it  himself.  The  receipt  of  liability 
insurance  coverage  by  B  does  not  confer  a 
profit  motive  on  B  by  application  of 
paragraph  (rKSKU)  (rf  this  section.  Thus,  the 
value  of  the  policy  and  fiayments  made  to  or 
on  behalf  <rf  B  under  the  policy  are 
excludable  from  B’s  income  as  a  woriung 
condition  fringe  For  the  year  in  which  tl^ 
liability  insurance  coverage  is  provided  to  A 
and  B,  P  nny  exclude  the  value  of  the  benefit 
on  the  Form  W-2  it  issues  to  A  or  on  any 
Form  1C99  it  might  otherwise  issue  to  B  . 
Shirley  D.  Petarsoa, 

Commissionet  of  Internal  Revenue. 

Approved:  October  6, 1902. 

Fred  T.  Goldberg,  Jr., 

Assistant  Secretary  of  the  Treasury. 
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26  CFR  Parts  1  and  602 
[TiX8461] 

RtN1545-A042 

Nudear  Decommissioning  Fund 
Qualification  Requirements 

AGENCY:  Internal  Revenue  S^vice. 
Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  the  qualification 
requirements  of  a  nuclear 
decommissioning  fund. 

Pursuant  to  former  section 
468A(eK4)(C}  of  the  Internal  Revenue 
Code,  current  regulations  require  that 
nuclear  decommissioning  funds  invest 
directly  in  permissible  assets  and 
permitted  two  or  more  such  funds  to 
combine  assets  for  investment  purposes. 
The  Comprehensive  National  ^ergy 
Policy  Act  of  1992  repealed  the 
investment  restriction  contained  in 
section  468A(e)(4)(C).  These  final 
regulations  amend  the  existing 
regulations  to  reflect  the  statutory 
change. 

DATES:  Th''«,i  regulations  are  effective 
December  30, 1992. 

FOR  FURTHER  INF0RMATKX4  CONTACT: 
Peter  C  Friedman  of  the  Office  of 
Assistant  Chief  Counsel  (Passthroughs 
and  Special  Induatries)  at  (202)  622- 
3110  (not  a  toll-fitee  call). 

SUPPLEMENTARY  INFORMATION: 
Backgrowid 

This  document  rxintalnx  amendments 
to  the  Income  Tax  Regulations  (26  CFR 
part  1)  to  jMrovide  mlM  under  swtion 


468A  of  the  Internal  Revenue  Code  of 
1986  (Code).  Section  468 A,  relating  to 
nuclear  decommissioning  costs,  was 
added  to  the  Code  by  section  91(c)  of 
the  Tax  Reform  Act  of  1984  (Pub.  L  98- 
369, 98  Stat  609).  Section  1917  of  the 
Comprehensive  National  Eaergy  Policy 
Act  of  1992  (Act)  revised  section 
468A(e)(4)  to  eliminate  the  requirement 
that  a  nuclear  decommissioning  fund 
make  investments  only  in  “bla^  lung” 
assets  described  in  section 
501(c)(21)(B)(ii)  of  the  Code.  Section 
1917  also  revis^  section  468A(e)(2)  to 
reduce  the  rate  of  tax  on  nuclear 
decommissioning  funds. 

ExplaaatioB  ofProviakHka 

As  a  result  of  the  repeal  of  the 
investment  restrictions  of  section 
468A(e)  of  the  Code  by  section  1917  of 
the  Act,  these  final  reflations  eliminate 
fi'om  the  existing  regulations  that 
requirement  that  nuclear 
decommissioning  funds  invest  in  black 
lung  assets,  as  well  as  the  requirement 
that  the  funds  invest  directly  in  those 
assets.  The  Treasury  Department  and 
the  Internal  Revenue  Service  believe 
that  Congress  intended  the  changes 
made  by  section  1917  to  shift  oversight 
of  the  type  of  investments  made  by 
nuclear  decottamissioning  funds  to  the 
public  utility  commissions. 

Nevertheless,  v^en  assets  of  a  nuclear 
decommissioning  fund  are  invested 
through  an  arrangement  that  adds  an 
additional  level  of  corporate  tax,  the 
schedule  of  ruling  amounts  for  the  fund 
is  directly  aftected.  These  regulations, 
therefore,  allow  an  electing  taxpayer 
that  invests  through  an  unincorporated 
organization,  within  the  meaning  of 
§301.7701-2,  to  request,  in  connection  . 
with  the  taxpayer's  request  for  a 
schedule  of  ruling  amounts,  a  ruling 
whether  the  organization  is  an 
association  taxable  as  a  corporation  for 
federal  tax  purpems. 

The  approach  in  these  regulations 
reflects  the  Service’s  response  to 
comments  received  on  previously 
issued  proposed  regulations  in  light  of 
the  recent  changes  to  section  468A(e)  by 
the  Act  The  previous  proposed  rules 
permitted  black  lung  assets  of  nuclear 
decommissioning  funds  to  be  combined 
for  investment  purposes  if  certain 
requirements  were  satisfied.  See  55  FR 
26460  Qune  28. 1990)  and  56  FR  41102 
(August  19. 1991). 

Commentators  raised  two  basic  issues 
in  connection  vrith  the  proposed 
regulations.  First  they  requested 
additional  guidance  on  the  classification 
of  master  trust  arrangements  ftxr  the 
pooling  of  assets.  Some  commentators 
expressed  the  view  that  master  trust 
arrangements  do  not  constitute  separate 


entities  for  tax  piiiposes  and  others 
suggested  that  even  if  the  arrangements 
are  entities,  they  are  not  associations 
taxable  as  corporations.  However,  based  I 
on  a  sampling  of  master  trust  j 

arrangements  submitted  by  the  i 

commentators,  the  Swvice  continues  to 
be  of  the  view  that  these  types  of 
arrangements,  as  currently  drafted,  are  y 

separate  entities  ftv  tax  purposes  and  I 

are  classified  as  associations  taxable  as 
corporations  under  §§  301.7701—2  and 
301.7701-3.  The  Service  believes  that  , 

certain  modifications  to  these  ] 

arrangements,  such  as  those  suggested  ] 

in  the  comments  received,  would  cause  ’ 
many  of  the  arrangements  to  be 
classified  as  partnersliips  for  tax 
purposes,  notwithstanding  that  the  i 

arrangements  are  in  the  fora  of  trusts. 

For  example,  depending  on  the  specifics 
of  a  master  trust  arranemnent  and 
applicable  local  law,  Ganges  could  be 
made  to  the  agreement  so  ffiat  the 
arrangement  would  terminate  at  the  will 
of  any  participant  and,  thus,  would  not 
have  the  corpenute  characteristic  of 
continuity  of  Ufa  described  in 
§  301.7701-2(b). 

To  afford  taxpayers  time  to  modify 
existing  pooling  arrangements  to  avoid 
classification  as  an  association  taxable 
as  a  corporation,  these  regulations 
establish  a  transition  period  during 
which  the  Service  will  not  challenge  the 
classification  of  these  arrangmnents. 

Under  the  final  regulations,  the  Service 
will  not  challonge  the  classification  of 
an  imincorporated  organization, 
established  prior  to  January  1, 1993, 
through  which  the  assets  of  a  nuclear 
decommissioning  fund  are  invested,  for 
tax  years  beginnffig  prior  to  January  1, 

1995.  One  conunentator  requested  that 
this  transition  period  be  extended  to  all 
tax  years  beginning  before  an  electing 
taxpayer  is  required  to  request  a  revised 
schedule  of  ruling  amounts  under 
§  1.468A-3(i).  The  Service  is  of  the  view 
that  this  suggested  transition  period, 
which  could  extend  for  ten  years,  is  too 
long  and  would  unreasonably 
differentiate  among  electing  taxpayers 
on  the  basis  of  the  dates  they  received 
their  most  recent  schedules  of  ruling 
amounts. 

Second,  a  number  of  commentators 
argued  that  rulings  on  the  classification 
of  pooling  arrangements  should  not  be 
required.  The  final  regulations  adopt 
this  view  by  permitting,  but  not 
requiring,  an  electing  taxpayer  for  a 
fund  that  invests  throu^  an 
unincorporated  organization  to  request  a 
ruling  on  the  classification  of  that 
org^ization. 

These  final  regulatimis  make  a 
number  of  additional  charges  to  the 
existing  regulations  to  conform  them  to 
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changes  made  to  section  468A(e)  by 
section  1917  of  the  Act.  In  addition, 
these  regulations  delete  an  obsolete 
reference  to  section  6154.  The  duty  to 
pay  estimated  taxes  for  a  fund,  as  well 
as  the  penalty  for  imderpayment  are 
subsumed  in  the  existing  reference  to 
section  6655.  Finally,  the  definition  of 
“nuclear  decommissioning  fund"  is 
clarified  to  eliminate  ambiguities  in 
terminology  throughout  the  regulations. 

Because  of  the  changes  made  by  the 
Act  (with  respect  to  the  investment 
restrictions  and  the  reduction  in  the  tax 
rate),  in  order  to  accurately  determine  a 
schedule  of  ruling  amormts  the  Service 
will,  pursuant  to  §  1.468- 
3(h)(2)(viKB)(8)  and  (h)(2)(ix)(C},  ask  all 
electing  taxpayers  who  request  a 
schedule  of  ruling  amounts  to  provide 
information  as  to  the  types  of 
investments  made  by  the  fund,  the 
expected  after-tax  rate  of  return  for  each 
category  of  investment,  and  the 
methodology  by  which  the  after-tax  rate 
of  return  was  determined. 

Special  Analysis 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations,  and,  therefore,  a  ftnal 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Code,  a  copy  of  these  regulations 
was  submitted  to  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Peter  C.  Friedman  of  the 
Office  of  Assistant  Chief  Counsel 
(Passthroughs  emd  Special  Industries), 
Internal  Revenue  Service.  However, 
personnel  from  other  offices  of  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations,  both  on  matters  of 
substance  and  style. 

List  of  Subjects 

26CFR  1.461-1  Through  1.469-llT 

Accounting,  Income  taxes.  Reporting 
and  recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 


Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31,1953 

Paragraph  1.  The  authority  citation  -- 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.a  7805  *  •  • 

Par.  2.  Section  1.468A-0  is  amended 
as  follows: 

1.  The  entry  for  §  1.468A-5(a)(3)(ii)  is 
revised. 

2.  An  entry  for  §  1.468A-8  (b)(ll)  is 
added. 

3.  The  added  and  revised  provisions 
read  as  follows: 

S 1 .468A-0  Nuclear  decommissioning 
costs;  table  of  contents. 

*  •  *  •  • 

§  1 . 468 A-5  Nuclear  decommissioning 
fund — miscellaneous  provisions. 

(a) *  *  * 

(3)*  *  * 

(ii)  Definition  of  administrative  costs  and 
expenses. 

***** 

§  1 . 466 A-8  Effective  date  and  transitional 
rules. 

***** 

(b) *  *  * 

(11)  Nuclear  decommissioning  fund 
qualification  requirements. 

Par.  3.  Section  1.468A-l(b)(3)  is 
revised  to  read  as  follows: 

S 1 .468A-1  Nuclear  decommissioning 
costs;  general  rules. 
***** 

(b)*  *  * 

(3)  The  terms  “nuclear 
decommissioning  fund”  and  “qualified 
nuclear  decommissioning  fund”  mean  a 
fund  that  satisfies  the  requirements  of 
§  1.468 A-5.  The  term  “nonqualified 
decommissioning  fund”  means  a  fund 
that  does  not  satisfy  those  requirements. 
*.**** 

f1.468A-2  [Amended] 

Par.  4.  Section  1.468A-2  (d)(2)(i)  is 
amended  by  removing  the  reference 
“(a)(3)(ii)(A)”  and  adding  “(a)(3)(ii)”  in 
its  place. 

Par.  5.  Section  1.468A-3  is  amended 
as  follows; 

1.  The  third  sentence  of  paragraph 
(a)(1)  is  amended  by  removing  the 
reference  “(a)(3)(ii)(A)”  and  adding 
“(a)(3)(ii)”  in  its  place. 

2.  Paragraph  (h)(l)(iii)  is  revised. 

3.  Paragraph  (h)(2)(xii)  is  redesignated 
as  (h)(2)(xv). 


4.  Paragraphs  (h)(2)(xii)  and  (xiii)  are 
reserved,  and  paragraph  (h)(2)(xiv)  is 
added. 

5.  Paragraph  (i)(l)(ii)  is  redesignated 
(i)(l)(ii)(A). 

6.  Paragraph  (i)(l)(ii)(B)  is  reserved. 

7.  The  added  and  revised  provisions 
read  as  follows- 

I1.468A-3  Ruling  amount 
***** 

(h) *  *  * 

(D*  *  * 

(iii)  Except  as  provided  by  §  1.468A- 
5  (a)(l)(iv)  (relating  to  certain 
unincorporated  organizations  that  may 
be  taxable  as  corporations),  a  request  for 
a  schedule  of  ruling  amounts  must  not 
contain  a  request  for  a  ruling  on  any 
other  issue,  whether  the  issue  involves 
section  468A  or  another  section  of  the 
Internal  Revenue  Code. 
***** 

(2)*  *  * 

(xii)  [Reserved.] 

(xiii)  (Reserved.) 

(xiv)  If  the  request  for  a  schedule  of 
ruling  amounts  contains  a  request, 
pursuant  to  §  1.468A-5  (a)(l)(iv),  that 
the  Service  rule  whether  an 
unincorporated  organization  through 
which  the  assets  of  the  fund  are 
invested  is  an  association  taxable  as  a 
corporation  for  federal  tax  purposes,  a 
copy  of  the  legal  documents  establishing 
or  otherwise  governing  the  organization. 
***** 

(i) *  *  * 

(D*  *  * 

(ii)*  *  * 

(B)  [Reserved] 

***** 

Par.  6.  Section  1.468A-4  is  amended 
as  follows: 

1.  Paragraph  (a)  is  revised. 

2.  Paragraph  (b)(3)  is  revised. 

3.  Paragraph  (c)(4)  is  revised. 

4.  Paragraph  (d)(4)  is  removed. 

5.  Paragraphs  (d)(5)  and  (d)(6)  are 
designated  as  (d)(4)  and  (d)(5), 
respectively. 

6.  Newly  designated  paragraph 
(d)(5)(ii)  is  revised. 

7.  The  revised  provisions  read  as 
follows: 

f  1.468A-4  Treatment  of  nuclear 
decommisaloning  fund. 

(a)  In  general.  A  nuclear 
decommissioning  fund  is  subject  to  tax 
on  all  of  its  modified  gross  income  (as 
defined  in  paragraph  (b)  of  this  section). 
The  rate  of  tax  is  22  percent  for  taxable 
years  beginning  in  calendar  year  1994  or 
1995,  20  percent  for  taxable  years 
beginning  after  December  31, 1995,  and 
the  highest  rate  of  tax  specified  by 
section  11(b)  for  other  years.  This  tax  is 
in  lieu  of  any  other  tax  that  may  be 
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imposed  under  subtitle  A  of  the  Internal 
Revenue  Code  on  the  income  earned  by 
the  assets  of  the  nuclear 
decommissioning  fund. 

lb)  *  *  * 

(3)  A  deduction  is  allowed  for  the 
amount  of  an  otherwise  deductible  loss 
that  is  sustained  by  the  nuclear 
decommissioning  fund  in  connection 
with  the  sale,  exchange  or  worthlessness 
of  any  investment.  A  loss  is  otherwise 
deductible  for  purposes  of  this 
paragraph  (b)(3)  if  such  loss  would  be 
deductible  by  a  corporation  under 
section  165  (f)  or  (g)  and  sections 
1211(a)  and  1212(a). 
***** 

(c)  *  *  * 

(4)  Other  corporate  taxes 
inapplicable.  Although  the  modified 
gross  income  of  a  nuclear 
decommissioning  fund  is  subject  to  tax 
at  the  rate  specified  by  section 
468A(e)(2)  and  paragraph  (a)  of  this 
section,  a  nuclear  decommissioning 
fund  is  not  subject  to  the  other  taxes 
imposed  on  corporations  under  subtitle 
A  of  the  Internal  Revenue  Code.  For 
example,  a  nuclear  decommissioning 
fund  is  not  subject  to  the  alternative 
minimum  tax  imposed  by  section  55, 
the  accumulated  earnings  tax  imposed 
by  section  531,  the  personal  holding 
company  tax  impost  by  section  541. 
and  the  alternative  tax  imposed  on  a 
corporation  under  section  1201(a). 

(d)  *  *  * 

(5)  *  *  * 

(ii)  The  'taxable  income  with  respect 
to  which  the  nuclear  decommissioning 
fund’s  status  as  a  “large  corporation”  is 
measured  is  “modified  gross  income” 

(as  defined  by  paragraph  (b)  of  this 
section). 

Par.  7.  Section  1.468A-5  is  amended 
as  follows: 

1.  Paragraph  (a)(l)(i)(B)  is  revised. 

2.  Paragraph  (a)(l)(iii)  is  removed. 

3.  Paragraph  (a}(l)(v)  is  redesignated 
as  (a)(l)(iii). 

4.  Paragraph  (a)(l)(iv)  is  revised. 

5.  Paragraph  (a)(3)(i)(C)  is  revised. 

6.  Paragraph  (aK3Kii)  is  revised. 

7.  The  added  and  revised  provisions 
read  as  follows: 

§  1 .468A-5  Nuclear  decommiasionirtg  fund 
qualification  requirements;  prohibitiorts 
against  self-dealing;  disqualification  of 
nuclear  decommissioning  fimd;  termination 
of  fund  upon  substantial  completion  of 
decommtesioning. 

(a)*  •  * 

(D*  *  • 

(0*  *  • 

(B)  One  or  ntore  funds  that  are  to  be 
used  for  the  decommissioning  of  a 
nuclear  power  plant  and  that  do  not 
qualify  as  nuclear  decommissioning 


funds  under  this  paragraph  (a)  can  be 
established  and  maintained  pursuant  to 
a  trust  agreement  that  governs  one  or 
more  nuclear  decommissioning  funds. 

***** 

(iv)  If  assets  of  a  nuclear 
decommissioning  fund  are  (or  will  be) 
invested  through  an  unincorporated 
organization,  within  the  meaning  of 
§  301.7701-2  of  this  chapter,  the 
Internal  Revenue  Service  will  rule,  if 
requested,  whether  the  organization  is 
an  association  taxable  as  a  corporation 
for  federal  tax  purposes.  A  request  {ot  a 
ruling  may  be  made  by  the  electing 
taxpayer  as  part  of  its  request  for  a 
schedule  of  ruling  amounts. 
***** 

(3)*  *  • 

(0*  *  * 

(C)  To  the  extent  that  the  assets  of  the 
nuclear  decommissioning  fund  are  not 
currently  required  for  the  purposes 
described  in  paragraph  (a)(3)(i)  (A)  or 
(B)  of  this  section,  to  make  investments. 

(ii)  Definition  of  administrative  costs 
and  expenses.  For  purposes  of 
paragraph  (a)(3)(i)  of  this  section,  the 
term  “administrative  costs  and  other 
incidental  expenses  of  a  nuclear 
decommissioning  fund"  means  all 
ordinary  and  necessary  expenses 
incurred  in  connection  with  the 
operation  of  the  nuclear 
decommissioning  fund.  Such  term 
includes  the  tax  imposed  by  section 
468A(e)(2)  and  §  1.468A-4(a),  any  State 
or  local  tax  imposed  on  the  income  or 
the  assets  of  the  fund,  legal  expenses, 
accounting  expenses,  actuarial  expenses 
and  trustee  expenses.  Such  term  does 
not  include  decommissioning  costs. 

Such  term  also  does  not  include  the 
excise  tax  imposed  on  the  trustee  or 
other  disqualified  person  under  section 
4951  or  the  reimbursement  of  any 
expenses  incurred  in  connection  with 
the  assertion  of  such  tax  unless  such 
expenses  are  considered  reasonable  and 
necessary  under  section  4951(d)(2)(0 
and  it  is  determined  that  the  trustee  or 
other  disqualified  person  is  not  liable 
for  the  excise  tax. 

***** 

Par.  8.  Section  1.468A-8  is  amended 
by  adding  paragraph  (b)(ll)  to  read  as 
follows: 

§  1 .468 A-8  Effective  date  and  transitional 
rules. 

***** 

(b)*  •  * 

(11)  Nuclear  decommissioning  fund 
qualification  requirements.  For  tax  years 
beginning  prior  to  January  1, 1995,  the 
Service  will  not  assert  that  an 
unincorporated  organization  referred  to 
in  §  1.468A-5(a)(l)(iv),  established  prior 


to  January  1, 1993,  through  which  the 
assets  of  a  nuclear  decommissioning 
fund  are  invested,  is  an  association 
taxable  as  a  corporation  for  federal  tax 
purposes. 

PART  602-OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  9.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 
Authority:  26  U.S.C.  7805. 

Par.  10.  Section  602.101(c)  is 
amended  by  revising  the  entries  for 
§  1.468A-3  and  §  1.468A-8  to  read  as 
follows: 

§  602.101  OINB  control  mimbers. 
***** 

(c)*  •  * 


CFR  part  or  section  M^tere  kierttilied  Current  0MB 
or  oescitMd  control  No. 


1.468A-3  .  1545-12C9 

1.468A-8  .  1545-1269 


Michael  P.  Dolaa, 

Acting  Commissioner  of  Internal  Revenue. 
Approved;  December  14, 1992. 

Alan  J.  Wilensky, 

Deputy  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  92-31057  Filed  12-29-92;  8.45  ami 
BILLING  CODE  4a30-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

30  CFR  Parts  218  and  230 
BIN  1010-AB58 

Offsetting  Incorrectly  Reported 
Production  Between  Different  Federal 
or  Indian  Leases  (Cross-Lease  Netting) 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Final  rule. 


SUMMARY:  The  Royalty  Management 
Program  of  the  Minerals  Management 
Service  (MMS)  is  amending  its 
regulations  to  allow  payors  to  correct 
reporting  errors  under  certain  limited 
circumstances  by  offsetting  production 
incorrectly  reported  and  attributed  to  a 
Federal  or  Indian  Tribal  lease  or  leases 
against  underreported  production  on  a 
different  Federal  or  Indian  Tribal  lease 
or  leases  to  which  it  should  have  been 
attributed  (hereafter  referred  to  as 
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"cross-lease  netting").  The  rulemaking, 
under  specihed  conditions,  allows 
cross-lease  netting  for  purposes  of 
determining  whedier  an  underpayment 
exists  on  which  interest  is  owed  on  any 
Federal  or  Indian  tribal  mineral  lease  or 
leases.  Also,  the  rulemaking  allows  - 
cross-lease  netting  for  purposes  of 
determining  whether  an  overpayment 
exists  on  a  Federal  offshore  mineral 
lease  or  leases  which  is  subject  to  the 
filing  and  reporting  requirements  of 
section  10  of  the  Outer  Continental 
Shelf  Lands  Act  of  1953. 

EFFECTIVE  DATE:  February  1, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  C.  Whitcomb,  Chief,  Rules  and 
Procedures  Branch  at  (303)  231-3432. 
SUPPLEMENTARY  INFORMATK)N:  The 
principal  authors  of  this  final  rule  are 
Mr.  Donald  T.  Sant,  Deputy  Associate 
Director  for  Valuation  and  Audit,  Mr. 
Peter  Schaumberg  and  Mr.  Geoffrey 
Heath,  Office  of  t^  Solicitor, 
Washington,  DC. 

I.  Background 

Under  the  laws,  regulations,  and  lease 
terms  governing  the  leasing  of  Federal 
and  Indian  lands  and  the  Outer 
Continental  Shelf  (OCS)  for  mineral 
production,  royalty  is  due  and  reported 
based  on  the  particular  lease  from 
which  oil,  gas,  or  other  minerals  are 
produced.  See,  e.g.,  the  Mineral  Leasing 
Act  of  1920,  as  amended  (MLA),  30 
U.S.C.  181,  et  seq.;  the  Outer 
Continental  Shelf  Lands  Act  of  1953,  as 
amended  (OCSLA),  43  U.S.C.  1331,  et 
seq.;  the  Mineral  Leasing  Act  for 
Acquired  Lands,  30  U.S.C.  351,  et  seq.; 
the  Geothermal  Steam  Act  of  1970,  30 
U.S.C.  1001,  et  seq.;  the  Act  of  March  3, 
1909,  25  U.S.C.  396;  the  Act  of  May  11, 
1938,  25  U.S.C.  396a,  et  seq.;  and 
regulations  at  30  CFR  parts  202,  206, 

210,  212,  216,  and  218,  and  25  CFR 
parts  211  and  212. 

Under  statutes  and  regulations,  MMS 
assesses  interest  on  late  payments  and 
underpayments  of  royalties  for  lease 
production.  See  section  111(a)  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  of  1982  (FOGRMA),  30 
U.S.C.  1721(a),  and  regulations  at  30 
CFR  218.54,  218.102,  218.150(d), 
218.202,  and  218.302.  If  a  royalty 
payment  is  attributed  to  production 
fiom  a  different  lease  when  payment  is 
initially  made,  and  therefore  reported  as 
paid  for  the  incorrect  lease,  a  later 
correction  to  reduce  the  reported  royalty 
for  the  incorrect  lease  and  increase  the 
royalty  paid  on  the  correct  lease  has 
ordinarily  resulted  in  an  assessment  for 
late-payment  interest  due  on  the 
originally  underpaid  lease.  The 
assessments  are  issued  through  the 


MMS’  Auditing  and  Financial  System 
(AFS)  exception  processing.  Similar 
corrections  made  as  a  result  of  an  MMS 
audit  have  also  resulted  in  an 
assessment  for  late-payment  interest  due 
for  the  lease  for  wdiich  the  royalty 
should  have  been  reported. 

In  the  case  of  offshore  leases,  an 
additional  requirement  is  involved. 
Under  section  10(a)  of  the  OCSLA,  43 
U.S.C.  1339(a),  no  refund  or  credit  for 
an  overpayment  of  royalty  for  an 
offshore  lease  may  be  made  unless  such 
refund  or  credit  is  requested  within  2 
years  of  the  date  the  payment  is  made 
and  certain  procedural  requirements  are 
followed.  Correction  of  errors  such  as 
those  previously  described  involves 
such  a  credit  for  the  lease  for  which  the 
royalty  was  initially  and  incorrectly 
reported  as  paid.  Therefore,  such 
corrections  are  subject  to  section  lO’s 
procedural  requirements  and  the 
allowed  2-year  period. 

Because  royalty  obligations  are 
determined  on  a  lease  Msis,  an 
overpayment  under  one  lease  does  not 
negate  the  existence  of  an 
imderpayment  under  another  lease  for 
purposes  of  determining  late-payment 
interest  owed  for  the  underpaid  lease. 
Similarly,  in  the  context  of  OCSLA 
section  10,  an  imderpayment  under  one 
offshore  lease  does  not  negate  the 
existence  of  an  overpayment  under 
another  lease  for  purposes  of  submitting 
required  requests  for  refund  or  credit 
under  OCSLA  section  10(a). 

The  Interior  Board  of  Luid  Appeals 
(IBLA)  has  consistently  upheld  this 
principle  in  both  contexts. 
Overpayments  and  underpayments  for 
different  production  months  within  a 
single  lease  account  will  be  offset 
during  an  audit  by  MMS  or  other 
authorized  audit  agencies  to  determine 
underpaid  amounts  on  which  late- 
payment  interest  is  due  or  overpaid 
amoimts  for  which  a  request  for  refund 
or  credit  must  be  submitted  under 
OCSLA  section  10.  See  Shell  Oil  Co.,  80 
IBLA  634  (1981).  However,  IBLA  has 
consistently  held,  in  cases  involving 
both  late-payment  interest  calculations 
and  required  refund  or  credit  requests 
under  OCSLA  section  10,  that  such 
offsetting  may  only  occur  within  a 
single  lease  account  during  an  audit 
period,  and  not  between  leases.  Under 
existing  MMS  procedures,  offsetting  of 
overpayments  and  underpayments 
between  leases  is  not  permitted  (except 
where  both  leases  are  included  in  the 
same  unitization  or  communitization 
agreement).  In  the  late-payment  interest 
context,  see  Mesa  Petroleum  Co.,  108 
IBLA  149  (1989);  Mesa  Petroleum  Co., 
Ill  IBLA  201  (1989);  FMP  Operating 
Co..  Ill  IBLA  377  (1989);  and  Afeso 


Operating  Limited  Partnership,  No. 

IBLA  87-753  (Order  issued  June  13, 
1990).  In  the  OCSLA  section  10  context, 
see  Sun  Exploration  and  Production 
Co..  106  IBLA  300  (1989);  Union  Oil  Co. 
of  California,  110  IBLA  62  (1989); 
Chevron  USA,  Inc.,  Ill  IBLA  92  (1989); 
and  Union  Exploration  Partners,  Ltd., 

113  IBLA  186  (1990). 

Allowing  offsetting  of  overpayments 
and  underpayments  between  leases  as  a 
matter  of  course  and  on  the  initiative  of 
the  lessee  or  royalty  payor  is  not  feasible 
given  the  more  than  20,000  leases,  many 
of  which  have  multiple  payors,  which 
MMS  administers.  Permitting  offsetting 
on  that  basis  effectively  would  require 
a  review  of  all  of  that  payor’s  leases  (in 
the  case  of  requests  for  refund  or  credit 
under  section  10,  all  of  the 

payor’s  OCS  leases),  at  least  for  the 
production  month  for  which  the  offset 
is  claimed,  before  an  offset  could  be 
allowed.  Otherwise,  there  would  be  no 
way  of  ascertaining  whether  the  payor 
in  fact  was  overpaid  or  underpaid,  and 
the  system  would  be  subject  to  the 
payor’s  arbitrary  selectivity.  Such  a 
reconciliation  capability  is  not  possible. 

Moreover,  allowing  offsetting  between 
leases  as  a  matter  of  course  could  have 
substantial  effects  on  ultimate  recipients 
of  royalty  revenue  from  different 
categories  of  leases  under  established 
permanent  indefinite  appropriations. 

For  example,  under  the  MLA,  each  State 
receives  50  percent  of  royalties  and 
other  lease  revenues  (90  percent  for 
Alaska)  from  leases  on  the  Federal 
public  domain  within  its  boundaries. 
See  30  U.S.C.  191.  Coastal  States  receive 
27  percent  of  revenues  from  certain 
offshore  leases  located  within  the  zone 
defined  and  governed  by  section  8(g)  of 
CX:SLA,  43  U.S.C.  1337(g)  (the  "8(g) 
zone").  Other  recipients  receive  various 
portions  of  revenues  firom  leases  issued 
under  other  laws;  e.g.,  the  Mineral 
Leasing  Act  for  Acquired  Lands.  See  30 
U.S.C.  355.  Allowing  offsetting  between 
leases  without  restriction  as  a  matter  of 
course  may  affect  the  distribution  of 
royalty  revenues  to  the  proper 
recipients. 

Tne  MMS  recognizes,  however,  that 
because  many  royalty  payors  report  and 
pay  for  hundreds  and  sometimes 
thousands  of  leases,  some  situations 
arise  in  which  a  royalty  payment  which 
is  otherwise  correct  and  timely  is 
incorrectly  reported  as  attributed  to 
production  from  one  lease,  when  it 
should  have  been  reported  as  attributed 
to  production  from  a  different  lease.  For 
example,  a  lessee  may  receive  from  an 
operattMT  incorrect  allocation  figures  for 
production  from  adjacent  OCS  leases 
which  is  commingled  into  a  common 
pipeline,  where  the  total  volume  of 
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production  is  correct  and  royalty  is 
timely  paid  thereon;  and  subsequently 
corrections  are  submitted  to  revise  the 
allocation  of  that  total  between  the 
individual  leases. 

As  another  example,  a  royalty  payor 
may  inadvertently  invert  digits  in  the 
lease  number  for  which  royalty  is  being 
reported,  but  otherwise  pay  the  royalty 
correctly  and  timely.  If  the  incorrect 
lease  number  is  in  fact  the  number  of 
another  valid  lease,  the  royalty  report 
may  clear  the  AFS  system  edits  and  the 
error  be  discovered  only  upon  later 
checks  or  review. 

These  examples  may  occur  under 
circumstances  where  the  lessor/royalty 
owner  is  the  same  for  the  leases 
involved  and  the  total  royalty 
distribution  to  recipients  of  permanent 
indefinite  appropriations  is  the  same 
regardless  of  which  lease  the  royalty 
payment  is  attributed  to.  In  other  words, 
the  leases  involved  are  within  the  same 
State  in  the  case  of  onshore  MLA  leases 
(or  are  in  the  same  county  in  the  case 
of  some  leases  on  acquired  lands),  or  are 
on  the  OCS  (and,  if  within  the  8(^  zone, 
are  within  the  8(g)  zone  emd  are  ofishore 
of  the  same  coastal  state),  or  are  owned 
by  the  same  Indian  lessor.  These 
examples  may  occmr  in  the  context  of 
determining  underpayments  on  which 
late-payment  interest  is  due  or 
determining  overpayments  for  which  a 
request  for  refund  or  credit  must  be 
submitted  under  CX^LA  section  10. 

These  and  other  examples  which 
could  be  cited  have  cert^  common 
characteristics  which  distinguish  them 
finm  most  royalty  payment  deficiencies. 
First,  the  mistake  is  in  the  nature  of  a 
reporting  error  rather  than  a 
substantively  incorrect  royalty  payment 
or  an  untimely  royalty  payment  in  the 
first  instance.  Second,  &ere  is  no 
ultimate  loss  of  time  value  of  money  to 
the  lessor  when  the  reporting  error  is 
corrected.  In  addition,  one  error  is  the 
common  source  of  both  the 
overpayment  and  the  underpayment  for 
the  respective  leases.  Moreover,  there  is 
no  ultimate  efiect  on  the  distribution  of 
royalty  revenues  under  permanent 
indefinite  appropriations  established  by 
law;  thus,  there  is  no  time  value  of 
money  loss  to  these  recipients  either. 
Finally,  the  circumstances  are  such  that 
the  nature  of  the  error  can  be  proven  by 
reliable  dociunentary  evidence.  Thus, 
after  correcting  the  reporting  error, 
affected  parties  would  be  in  the  same 
financial  position  as  if  the  error  had  not 
been  committed.  Under  these 
circumstances.  MMS  does  not  believe 
that  assessing  late-payment  charges  for 
the  rmderpaid  lease,  or  disallowing  a 
refund  or  credit,  is  justified. 


The  MMS  therefore  is  amending  the 
regulations  to  allow  royalty  payors  to 
o^et  royalty  overpayments  for  a  lease 
or  leases  against  imderpayments  for  a 
different  lease  or  leases,  for  purposes  of 
determining  the  size  of  an 
underpayment  on  which  late-payment 
interest  is  due,  under  limited  conditions 
described  in  the  next  section  of  this 
preamble.  Similarly,  MMS  is  amending 
the  regulations  to  idlow  payors  to  offset 
royalty  underpayments  for  an  offshore 
lease  or  leases  against  overpayments  for 
a  different  offshore  lease  or  leases,  for 
purposes  of  determining  whether  and  to 
what  extent  an  overpayment  exists  for 
which  a  refund  or  c^it  must  be 
requested,  \mder  similar,  limited 
conditions  described  below.  (Allowed 
o^tting  is  referred  to  as  "cross-lease 
netting"  in  both  contexts).  Cross-lease 
netting  will  be  allowed  only  under  the 
specified  conditions.  In  all  other 
situations,  the  law  as  established  by  the 
previously  cited  IBLA  decisions  will 
remain  unchanged. 

II.  Comments  on  Proposed  Rule 

The  proposed  rulemaking  (56  FR 
31891,  July  12, 1991)  provided  for  a  60- 
day  public  comment  period,  which 
ended  September  10, 1991.  The  public 
comment  period  was  subsequently 
extended  (56  FR  46396,  September  12, 
1991)  to  September  30, 1991.  Seventeen 
commenters  submitted  written 
comments  during  this  period.  The 
comments  are  addressed  in  this  section. 

General  Comments 

(a)  Some  commenters  requested  that 
MMS  state  in  the  preamble  of  the 
rulemaking  that  the  cross-lease  netting 
procedure  is  only  voluntary  and  does 
not  diminish  any  of  the  other  rights  of 
lessees  to  effect  offsets  within  leases 
under  existing  law.  These  commenters 
stated  that  the  rule  should  be  seen  as  an 
option  for  the  lessee  to  minimize  the 
unfair  imposition  of  late-payment 
penalties  and  to  streamline  offshore 
royalty  reporting.  In  their  view,  it 
should  not  be  a  requirement. 

Response:  The  rule  as  adopted 
operates  to  the  lessee’s  benefit  If  the 
lessee  does  not  wish  to  avail  itself  of  the 
rule’s  advantages,  it  is  not  required  to 
do  so.  The  rule  therefore  is  already 
“voluntary.”  The  rule  does  not  govern 
and  does  not  purport  to  address  issues 
regarding  offsets  within  a  single  lease 
account. 

(b)  The  proposed  rulemaking  applied 
to  all  Federal  leases  and  to  all  Indian 
leases.  In  the  proposed  rulemaking, 
MMS  requested  comments  on  whether 
Indian  tribal  and/or  allotted  leases 
should  be  excluded  from  the 
rulemaking.  Several  commenters  from 


industry  objected  to  excluding  Indian 
leases  ^m  the  rulemaking.  They  argued 
that  harmless  errors  should  be  corrected 
on  Indian  leases  as  contemplated  by  the 
proposed  rule.  One  commenter  stated 
that  there  are  tribes  and  individual 
allottees  owning  numerous  leases  where 
the  rule  could  apply  and  offer  fairness 
and  cost-effectiveness.  On  the  other 
hand,  a  commenter  fi-om  an  Indian  tribe 
objected  to  the  rule  stating  that  lease 
contracts  between  tribes  and  the 
comp£mies  create  an  independent 
property  interest.  They  argued  that 
failure  to  maintain  separate  lease 
accountability  would  result  in  the 
taking  of  the  Tribe’s  property  interest. 

Response:  The  MMS  has  reviewed  all 
comments  and  believes  that  there  is  no 
basis  to  exclude  Indian  tribal  leases  in 
the  rulemaking.  Indian  allotted  leases 
are  excluded  from  the  final  rulemaking 
because  there  are  minimal  cases  where 
the  individual  allottee  (lessor)  (or  the 
proportion  of  interests  held  by  more 
than  one  individual  allottee)  is  the  same 
for  the  leases  involved.  On  the  other 
hand,  like  Federal  leases,  MMS  believes 
there  will  be  cases  where  the  Indian 
tribe  (lessor)  is  the  same  for  the  leases 
involved.  The  rule  should  apply  to  all 
Federal  and  Indian  tribal  leases,  since 
imder  the  criteria  in  the  rulemaking, 
there  would  be  no  harm  to  the  lessor. 

(c)  Several  commenters  recommended 
that  the  rulemaking  be  expanded  to 
cover  lease  rental  payments.  They  argue 
that  reporting  errors  can  occur  for  rental 
payments  and  should  be  covered  under 
the  cross-lease  netting  rulemaking. 

Response:  The  MMS  does  not  agree 
with  the  recommendation.  The  scope  of 
the  rulemaking  is  limited  to  reporting 
errors  covering  production.  Failure  to 
pay  rental  due  may  result  in  termination 
of  a  lease,  and  the  rental  requirements 
must  be  strictly  construed. 

(d)  One  commenter  supported  the  rule 
and  recommended  that  the  rule  be 

lied  retroactively. 
esponse:  The  MMS  is  not  making 
this  rule  effective  retroactively. 

However,  there  are  many  open  cases 
which  involve  this  issue  and  MMS  will 
apply  the  policy  adopted  in  this  rule  as 
necessary. 

(e)  One  commenter  requested  that  the 
rule  be  expanded  to  include  value/price 
differences. 

Response:  The  rule  does  not  require 
that  the  royalty  value  of  the  volume 
erroneously  attributed  to  an  incorrect 
lease  be  die  same  under  the  correct  lease 
as  it  originally  was  reported  imder  the 
incorrect  lease.  For  example,  as  a  result 
of  the  same  reporting  error  which 
caused  the  production  to  be  attributed 
to  the  wrong  lease,  an  incorrect  price 
similarly  may  have  been  applied  if 
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production  from  the  two  leases  was 
subject  to  di^erent  prices  under  a  sales 
contract.  However,  any  deficiency  owed 
when  the  volume  is  reported  for  tile 
correct  lease  will  be  subject  to  late 
payment  interest  assessments  under 
existing  law  and  regulations. 

(f)  Several  commenters  argued  that 
MMS  needs  to  recognize  that  special 
problems  can  occur  relative  to  unit  or 
communitization  allocations  or 
adjustments  that  may  involve  different 
payors,  different  leases,  and  unequal 
volumes.  Where  the  payor  can  prove 
that  adjustments  need  to  be  made  and 
that  there  would  be  no  harm  to  the 
lessor,  MMS  should  be  able  to  approve 
these  net  adjustments  on  a  case-by-case 
basis.  The  regulations  should  be  revised 
to  include  such  a  provision. 

Response:  Offset  of  overpayments  and 
underpayments  between  leases  where 
the  leases  involved  in  the  adjustment 
are  included  in  the  same  unitization  or 
communitization  agreement  are  already 
permitted  under  existing  MMS 
procedures. 

(g)  Some  state  representatives  argued 
that  MMS  has  only  imposed  erroneous 
reporting  assessments  for  errors  that 
prevent  timely  distribution  of  royalty 
revenues.  The  reporting  errors  that 
MMS  would  allow  for  purposes  of  cross¬ 
lease  netting  do  not  fall  within  this 
category.  Thus,  they  concluded  that  the 
cross-lease  netting  rule  will  encourage, 
rather  than  discourage  incorrect 
reporting. 

Response:  The  MMS  disagrees  with 
the  comments.  Payors  making  cross- 
lease  netting  corrections  will  be  subject 
to  late  or  erroneous  reporting 
assessments  under  30  CFR  218.42(d). 

Specific  Comments 

(a)  In  the  preamble  to  the  proposed 
rule,  MMS  stated  with  resp^  to 
proposed  §  218.42(b);  “Therefore,  cross¬ 
lease  netting  would  be  allowed  only 
under  all  the  following  conditions 

*  *  56  FR  31892.  Several 

commenters  recommended  that  MMS 
make  it  clear  that  cross-lease  netting 
would  be  allowed  if  all  of  the  following 
conditions  are  met. 

Response:  The  MMS  agrees  with  the 
comment,  and  it  is  MMS’  intent  to  allow 
cross-lease  netting  in  all  situations 
where  all  the  conditions  listed  in  the 
rule  are  met. 

(b)  Several  commenters  requested 
MMS  to  modify  30  CFR  218.42(b)  and 
230.51(b)  regarding  the  requirement  that 
an  error  resulting  in  the  wrong  payment 
between  two  leases  most  be  in  the  same 
production  month.  The  commenters 
argued  that  royalty  attributable  to 
pi^uctimi  from  one  lease  may  be 
inadvertently  applied  to  another  lease 


and  mistakenly  to  another  [noduction 
month.  The  rule  as  proposed  would 
prohibit  the  netting  out  of  these  errors, 
when  in  fact,  it  is  the  same  kind  of 
harmless  error  that  may  be  corrected 
under  the  rulemaking  if  the  right  month 
were  used.  They  contend  that  the 
proposed  restriction  to  use  only  the 
same  production  month  limits  the 
usefulness  of  the  cross-lease  netting 
procedure  for  harmless  errors. 

Response:  The  MMS  agrees  with  the 
comment.  The  rule  has  been  changed 
accordingly. 

(c)  Some  commenters  requested  that 
MMS  clarify  §  218.42(b)(3)  and 

§  230.51  (bK3)  regarding  the  requirement 
that  the  payor  submit  production 
reports  and  other  documentary  evidence 
pertaining  to  the  reporting  error 
involving  specific  production.  To  avoid 
unnecessary  administration,  the 
commenter  suggested  that  the 
requirement  should  be  that  additional 
documentation  be  required  only  on 
request  by  MMS  where  errors  cannot  be 
readily  substantiated  by  the  data 
submitted. 

Response:  The  MMS  believes  that  the 
burden  of  proof  must  be  on  the  payor  to 
substantiate  the  reporting  error  and 
assure  that  any  correction  qualifies 
under  the  cross-lease  netting  procedure. 
Therefore,  information  must  be 
provided  to  KA4S  to  verify  the  reporting 
error  at  the  time  of  the  request  for  the 
adjustment. 

(d)  One  commenter  contended  that  for 
onshore  leases,  the  requirement  that  the 
ultimate  recipient  of  royrity  revenues  be 
the  same  where  cross-lease  netting  is 
contemplated  unduly  limits  the  benefits 
of  the  proposed  rule  and  ^ould  be 
eliminated  in  30  CFR  218.42(b)(5)  and 
230.51(b)(5).  It  argued  that  the  recipient 
is  paid  by  the  Federal  Government  on  a 
periodic,  lump-sum  basis  and  the 
limitation  is  not  necessary  because  of  no 
harmful  effect. 

Response:  The  MMS  disagrees  with 
the  comments.  Revenues  from  onshore 
leases  are  distributed  to  designated 
recipients  on  a  monthly  basis.  Cross¬ 
lease  netting  in  situations  involving 
different  recipients  or  permanent 
definite  appropriations  plainly  would 
change  the  disbursement  of  revenues 
under  those  appropriations.  In  addition, 
under  current  law,  late-payment  interest 
paid  by  lessees  is  paid  to  the  same 
recipients  as  the  principal  royalty 
revenues.  30  U.S.C.  191,  as  amended 
(public  domain  leases),  30  U.S.C.  191a 
(all  other  leases).  The  MMS  believes  that 
as  a  matter  of  policy,  if  one  recipient  has 
been  deprived  of  fimds,  which  it 
otherwise  would  have  received  earlier, 
because  of  a  reporting  error  which 
caused  an  underpayment  with  respect  to 


the  lease  for  whidh  the  production 
should  have  been  reported,  it  is 
appropriate  to  contintie  to  require  the 
payor  to  pay  late-payment  interest,  as 
provided  under  existing  law  and  rules, 
which  is  then  shared  proportionately 
with  that  recipient. 

(e)  Some  commenters  recommended 
that  the  requirement  to  have  MMS 
approval  before  effecting  an  offset  for  a 
reporting  error  bo  eliminated  in  30  CFR 
230.51(b).  The  commenter  argued  that 
through  new  accounting  codes,  any 
correction  on  the  Report  of  Sales  and 
Royalty  Remittance-— Oil  and  Gas  (Form 
MMS-2014)  could  be  reported  and 
tracked  to  assure  proper  internal 
control.  The  payor  would  still  be 
required  to  maintain  sufficient 
documentation  to  support  the 
adjustment  which  could  be  verified 
periodically  through  MMS  audit. 

Response:  The  MMS  disagrees  with 
the  comments.  The  MMS  does  not  want 
to  add  this  verification  function  to  the 
audit  function  because  of  the  volume  of 
transactions  being  repmled  each  month. 
Companies  should  be  required  to  submit 
docummitation  of  erroneous  reporting  at 
the  time  of  correction  of  the  reports. 

Prior  approval  of  the  adjustments  will 
assure  efiective  internal  control,  and  is 
not  ovwly  burdensome  to  the  pawr. 

(f)  One  commenter  suggested  that  if 
prior  approval  is  required  as  stated  in  30 
CFR  230.51(b),  then  MMS  should  make 
a  commitment  to  respond  within  60-90 
days  from  receipt  of  the  request  for 
authorization  for  cross-lease  netting. 

The  commenter  stated  that  timely  action 
is  important  in  considering  the  impact 
of  the  accruing  late-payment  interest 
expense. 

Response:  The  MMS  agrees  that  the 
review  of  the  request  for  cross-lease 
netting  should  be  timely.  The  MMS 
review  should  be  completed  within  90 
days  if  the  documentation  submitted  for 
approval  is  complete.  When  a  cross¬ 
lease  netting  request  meets  ail  of  the 
criteria  of  this  rulemaking,  late-payment 
interest  will  be  assessed  only  on  any  net 
underpayment.  However,  if  cross-lease 
netting  between  offshore  leases  results 
in  a  net  overpayment  on  a  lease,  a 
refund  or  credit  of  the  net  amount  is 
subject  to  CX3SLA  section  10 
requirements  which  cannot  be  waived. 

(g)  One  commenter  objected  to  the 
requirement  that  reporting  errors  must 
result  in  equal  volumes  b^ween  leases 
in  30  CFR  218.42(b)(1)  and  230.51(b)(1). 
They  argue  that  the  sections  recognize 
and  accept  that  valuation  may  be 
different,  therefore,  volume  differences 
should  also  be  acceptable  when  ail  other 
conditions  are  met  and  there  is  no  harm 
caused  by  the  cross-lease  netting 
adjustment. 
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Response:  The  MMS  disagrees  with 
the  comment  The  requirement  remains 
that  the  total  volume  erroneously 
reported  on  the  incorrect  lease(s)  must 
equal  the  total  volume  attributed  to  the 
correct  lease(s)  in  the  cross-lease  netting 
adjustment,  such  that  the  payor  can 
demonstrate  that  the  initial 
underreporting  and  overreporting 
resulted  from  the  same  error.  The 
rulemaking  is  amended  to  clarify  that 
several  leases  can  be  involved  in  a 
cross-lease  adjustment  if  all  the  other 
conditions  are  met. 

(h)  Several  commenters  objected  to 
the  requirement  that  the  payor  be  the 
same  for  leases  involved  in  the  cross¬ 
lease  netting  adjustment  under  30  CFR 
218.42(b)(2)  and  230.51(b)(2).  They 
contend  that  whether  or  not  the 
payments  were  by  the  same  payor 
should  not  be  a  controlling  factor  if 
there  is  no  harm  to  the  lessor. 

Response:  The  MMS  disagrees  with 
tlie  comments.  The  cross-lease  netting 
requirements  are  intended  to  cover 
reporting  errors  by  one  payor. 
Adjustments  between  payors  are  not 
reporting  errors  which  should  be 
reconciled  by  MMS.  To  expand  the 
requirements  to  cover  adjustments 
between  multiple  payors  is  beyond  the 
scope  and  purpose  of  the  rulemaking. 

III.  Summary  and  Discussion  of  Final 
Rule 

(a)  For  Calculation  of  Late-Paywent 
Interest 

The  MMS  final  rule  will  add  a  new 
provision  to  the  regulations  at  30  CFR 
part  218,  to  be  designated  30  CFR 
218.42.  which  allows  cross-lease  netting 
for  purposes  of  determining  an 
underpayment  upon  which  late- 
payment  interest  is  due,  under  certain 
conditions  where  the  payor  can 
demonstrate  a  plain  reporting  error 
which  does  not  result  in  any  ultimate 
loss  of  time  value  of  money  to  a  Federal 
or  Indian  lessor  and  which  has  no 
consequence  for  the  ultimate  recipients 
of  royalty  revenues.  Therefore,  cross¬ 
lease  netting  will  be  allowed  only  if  all- 
of  the  following  conditions  are  met: 

(1)  The  error  results  from  attributing 
and  reporting  an  equal  volume  of 
production  produced  form  a  lease  or 
leases  during  a  particular  production 
month  to  a  different  lease  or  leases  from 
which  it  was  not  produced  for  that  same 
or.  another  productior.  month.  This 
condition  is  necessary  to  ensure  that 
offsetting  will  be  allowed  only  when  a 
genuine  reporting  error  has  occurred',  as 
opposed  to  an  ordinary  royalty 
underpayment.  If  unrelated  volumes  of 
production  from  different  leases  could 
be  offset,  particularly  if  different 


production  months  were  involved,  there 
would  be  no  practical  way  to  verify  that 
only  a  reporting  error  of  the  type 
described  is  involved  or  to  limit  allowed 
offsets  to  situations  involving  such 
reporting  errors.  There  would  be 
nothing  to  prevent  a  lessee  or  payor 
from  using  many  royalty  overpayments 
as  offsets  against  other  unrelated  royalty 
underpayments  on  other  leases  and 
manipulating  corrections  to  its  reports 
to  avoid  interest  liability. 

This  condition  does  not  require  that 
the  same  value  of  production  be 
involved  when  the  production  is  re¬ 
attributed  to  the  correct  lease  or  leases. 
Ascribing  a  particular  volume  of 
production  to  the  wrrong  lease  or  leases 
may  result  in  a  royalty  value  under  that 
lease  or  leases  which  is  different  from 
the  correct  royalty  value  when  the 
production  is  reported  under  the  correct 
lease  or  leases.  If  the  royalty  attributable 
to  the  value  of  production  as  reported 
under  the  w'rong  lease  or  leases  is 
greater  than  the  royalty  attributable  to 
the  value  of  production  under  the 
correct  lease  or  leases,  the  lessor  has  not 
suffered  any  loss  of  time  value.  (The 
difference  is  an  overpayment  which 
may  be  credited  or  refunded,  but  subject 
to  OCSLA  section  10  limitations  for 
offshore  leases.)  If  the  royalty 
attributable  to  the  value  of  production 
under  the  wrong  lease  or  leases  is  less 
than  the  royalty  attributable  to  the  value 
of  production  under  the  correct  lease  or 
leases,  the  lessee  or  payor  owes  the 
difference  as  additional  royalty,  plus 
appropriate  late-payment  interest  on 
that  royalty  difference. 

(2)  Tne  payor  is  the  same  for  the 
production  attributable  to  the  leases 
involved.  This  condition  is  necessary 
for  practical  administration.  While  an 
allocation  error  by  a  pipeline  operator, 
for  example,  could  result  in 
overreporting  production  on  a  lease(s) 
and  underreporting  an  equal  volume  of 
production  on  another  lease(s)  which 
has  a  different  payor  and  where  all  other 
necessary  conditions  are  met,  MMS 
believes  this  is  not  a  reporting  error 
which  should  be  reconciled  by  MMS. 

(3)  The  payor  submits  production 
reports  pipeline  allocation  reports,  or 
other  similar  documentary  evidence 
pertaining  to  the  speciflc  production 
involved  which  verihes  the  correct 
production  information.  This  condition 
is  necessary  to  limit  allowed  offsets  to 
the  type  of  reporting  error  situations 
previously  described  by  requiring 
reliable  dociunentary  evidence  which 
demonstrates  the  reporting  error.  In  the 
absence  of  this  requirement,  a  payor 
easily  could  manipulate  corrections  to 
royalty  reports  and  claim  that  some 
portion  of  an  overpayment  on  a 


particular  lease  was  due  to  misreporting 
production  which  should  have  b^n 
reported  on  an  underpaid  lease,  when  in 
fact  that  was  not  the  case. 

(4)  The  lessor  is  the  same  for  the 
leases  involved  (in  the  case  of  Indian 
tribal  leases,  the  same  tribe  is  the  lessor 
of  both  leases).  This  requirement  is 
necessary  to  ensure  that  offsetting  is  not 
permitted  where  one  lessor  has  had  the 
advantage  of  the  time  value  of  the 
overpayment  on  the  wrong  lease  while 
a  different  lessor  has  lost  the  time  value 
of  the  underpayment  on  the  correct 
lease.  In  such  situations,  the  payor 
should  be  required  to  pay  appropriate 
late-payment  interest  to  the  lessor  who 
should  have  had  the  beneht  of  the  funds 
had  the  error  not  occurred  and  the 
royalty  payment  been  made  correctly. 

(5)  The  ultimate  recipients  of  royalty 
revenues  under  permanent  indefinite 
appropriations  are  the  same  for,  and 
receive  the  same  percentage  of  revenue 
from,  the  leases  involved.  The 
permanent  indefinite  appropriations 
referred  to  include  the  States’  50  percent 
share  (90  percent  for  Alaska)  of  royalties 
from  onshore  MLA  leases  under  30 
U.S.C.  191;  coastal  States’  27  percent 
share  of  royalties  from  offshore  leases 
within  the  8(g)  zone  under  43  U.S.C. 
1337(g);  counties’  25  percent  share  of 
royalties  from  leases  on  acquired 
national  grasslemds  under  30  U.S.C.  355 
(incorporating  the  formula  of  7  U.S.C. 
1012)  (as  one  example  of  payments 
made  to  States  or  counties  from 
royalties  from  leases  of  acquired  land 
under  30  U.S.C.  355,  incorporating  the 
formula  applicable  to  the  particular 
category  of  acquired  land);  and  the 
States’  90  percent  share  of  royalties  from 
leases  on  State  selected  lands  under  43 
U.S.C.  852(a)(4)  (as  one  example  of 
payments  made  under  certain 
specialized  statutes  providing  for 
mineral  leasing  of  a  particular  category 
of  lands).  While  interest  on  late- 
payments  or  underpayments  of  royalty 
is  owed  to  the  lessor  (the  United  States 
or  an  Indian  tribe),  not  to  a  derivative 
recipient  of  royalty  revenues  under  a 
permanent  indefinite  appropriation  who 
does  not  own  a  property  interest  in  the 
lease,  this  condition  is  appropriate  to 
avoid  an  analogous  inequity  to  the 
ultimate  recipients  of  royalty  revenues. 
Particularly  since  late-payment  interest 
is  shared  with  the  ultimate  recipient  of 
royalty  revenue  in  the  same  proportion 
as  the  principal  royalties  (see  30  U.S.C. 
191  and  Pub.  L.  100-524,  section  7, 102 
Stat.  2607,  30  U.S.C.  191a),  if  the 
misreporting  of  production  between 
different  leases  resulted  in  a  delay  in 
receipt  of  revenues  by  the  correct 
recipient,  it  is  appropriate  to  prohibit 
cross-lease  netting  in  that  circumstance. 
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It  is  the  payor’s  burden  to  show  by 
satisfactory  documentation  that  each  of 
these  conmtions  has  been  met.  A  payor 
may  make  that  showing  either  through 
the  administrative  appeals  procedure  of 
30  CFR  part  290  after  receiving  an 
invoice  for  late-payment  interest  due,  or 
may  submit  such  documentation  to 
MMS  informally  to  avoid  unnecessary 
clogging  of  the  appeals  process  where 
there  is  no  real  necessity  for  a  written 
decision  by  the  MMS  Director.  In  either 
case,  if  the  documentation  submitted  is 
sufficient,  the  late-payment  interest 
assessment  will  be  canceled. 

The  final  rule  applies  to  all  Federal 
leases,  onshore  and  offshore,  and  to  all 
Indian  tribal  leases,  for  all  minerals  (oil, 
gas,  coal,  other  solid  minerals,  and 
geothermal  steam).  As  a  matter  of 
conforming  amendments,  MMS  is 
amending  the  existing  provisions  at  30 
CFR  218.54,  218.102,  218.150,  218.202, 
and  218.302  to  reference  the  new 
regulation. 

(b)  Calculation  of  Overpayments  Under 
Offshore  Leases  Subject  to  OCSLA 
Section  10  Credit  or  Befund  Bequests 
and  2-year  Allowed  Period 

Consistent  with  cross-lease  netting  for 
late-payment  interest  purposes  (see 
section  Ii(a)  above  of  this  preamble), 
MMS  is  also  amending  the  regulations 
to  allow  cross-lease  netting  in  limited 
circumstances  for  purposes  of 
determining  whether  overpayments 
exist  on  offshore  leases  that  are  subject 
to  the  filing  and  reporting  requirements 
of  OCSLA  section  10. 

The  MMS  is  requiring  that  the  same 
general  requirements  for  cross-lease 
netting  apply  for  OCSLA  section  10 
purposes  as  are  required  for  late- 
payment  interest  purposes.  Similar  to 
the  conditions  identified  for  late- 
payment  interest  purposes,  conditions 
identified  for  OCSLA  section  10 
purposes  are  intended  to  restrict 
allowable  cross-lease  netting  to 
situations  where  the  payor  can 
demonstrate  a  plain  reporting  error, 
rather  than  an  overpayment  which  must 
be  balanced  by  granting  a  refund  or 
credit,  and  where  the  correction  does 
not  result  in  any  ultimate  loss  of  the 
time  value  of  money  to  the  Federal 
lessor  and  which  has  no  consequence 
for  any  ultimate  recipient  of  royalty 
revenues.  Thus,  both  of  the  mineral 
leases  must  be  outside  the  8(g)  zone,  or 
if  they  are  in  the  8(g)  zone,  they  must 
be  offshore  of  the  same  coastal  State. 

Under  the  final  rule  at  30  CFR  230.51, 
cross-lease  netting  for  CX^LA  section  10 
purposes  will  be  flowed  only  upon  the 
payor's  submission  of  a  written  request 
to  MMS  for  its  approval  for  the  payment 
offset.  The  payor  will  be  required  to 


provide  adequate  documentation  to 
show  that  all  the  following  conditions 
have  been  met  before  MMS  will  allow 
cross-lease  netting: 

(1)  The  error  results  firom  attributing 
and  reporting  an  equal  volume  of 
production  product  from  a  lease  or 
leases  during  a  particular  production 
month  to  a  different  lease  or  leases  finm 
which  it  was  not  produced  for  that  same 
or  another  production  month.  This 
condition  is  necessary  for  reasons 
similar  to  those  for  the  identical 
condition  for  offsetting  in  the  late- 
payment  interest  context  esmlained 
above,  i.e.,  to  ensure  that  offsetting  will 
be  allowed  only  when  a  genuine 
reporting  error  has  occurred,  as  opposed 
to  an  ordinary  royalty  overpayment  for 
which  a  request  for  refund  and  the 
prescribed  procedures  are  required 
under  OCSLA  section  10.  If  unrelated 
volumes  of  production  from  different 
leases  could  be  offset,  particularly  if 
different  production  months  were 
involved,  there  would  be  no  practical 
way  to  verify  that  only  a  reporting  error 
of  ^e  type  described  is  involved  or  to 
limit  allowed  offsets  to  situations 
involving  such  reporting  errors.  There 
would  be  nothing  to  prevent  a  lessee  or 
payor  from  using  many  royalty 
underpayments  as  offsets  against  other 
unrelated  royalty  overpayments  on 
other  leases  and  manipulating 
corrections  to  its  reports  to  avoid  having 
to  submit  requests  for  refund  or  credit. 

This  condition  again  would  not 
require  that  the  same  value  of 
production  be  involved  when  the 

{)roduction  is  reattributed  to  the  correct 
ease.  If  the  royalty  attributable  to  the 
production  as  reported  under  the  wrong 
lease  is  greater  than  the  royalty 
attributable  to  the  production  imder  the 
correct  lease,  the  payor  has  not  made  an 
excess  payment  for  which  a  refund  or 
credit  would  be  appropriate  to  the 
extent  of  the  royalty  owed  imder  the 
correct  lease,  llie  difference  is  an 
overpayment  which  may  be  credited  or 
refunded;  however,  the  section  10 
requirements  would  apply  to  that 
increment.  If  the  royalty  as  reported 
imder  the  wrong  lease  is  less  than  the 
royalty  reported  under  the  correct  lease, 
the  lessee  or  payor  would  owe  the 
difference  as  additional  royalty,  plus 
appropriate  late-payment  interest  on  the 
royalty  difference.  The  entire  royalty 
attributed  to  the  wrong  lease  would  be 
offset  and  no  OCSLA  section  10 
requirements  would  apply. 

(2)  The  payor  is  the  same  for  the 
production  attributable  to  the  leases 
involved.  This  condition  is  necessary 
for  practical  administration  for  reasons 
similar  to  those  for  the  identical 


condition  explained  above  in  the  late- 
patent  interest  context. 

(3)  The  payor  submits  production 
reports,  pipeline  allocation  reports,  or 
other  similar  documentary  evidence 
pertaining  to  the  specific  production 
involved  which  verifies  the  correct 
production  information.  This  condition 
is  necessary  to  limit  allowed  offsets  to 
the  type  of  reporting  error  situations 
previously  describe  by  requiring 
reliable  documentary  evidence  which 
demonstrates  the  reporting  error.  In  the 
absence  of  this  requirement,  a  payor 
easily  could  manipulate  corrections  to 
royalty  reports  and  claim  that  some 
portion  of  an  overpayment  on  a 
particular  lease  was  due  to  misreporting 
production  which  should  have  bron 
reported  on  an  underpaid  lease,  when  in 
fact  that  was  not  the  case,  and  thereby 
effectively  nullify  the  CKISLA  section  10 
retirements. 

(4)  In  the  case  of  leases  which  are 
within  the  zone  defined  and  governed 
by  section  8(g)  of  the  OCSLA,  as 
amended,  43  U.S.C.  1337(g),  the  leases 
are  located  off  the  coast  of  the  same 
State.  (There  is  no  necessity  for  an 
express  condition  that  the  lessor  is  the 
same  for  both  leases  in  this  context;  the 
United  States  is  the  lessor  for  all  leases 
on  the  OCS.)  This  condition  is  necessary 
for  reasons  similar  to  those  in  the  late- 
payment  interest  context.  See  paragraph 
111(a)(5)  above  of  this  preamble.  It 
ensures  that  the  ultimate  recipients  of 
royalty  revenues  under  OCSLA  section 
8(^’s  permanent  indefinite 
appropriation  are  the  same  for  both 
leases.  All  coastal  States  receive  the 
same  share,  27  percent,  under  section 
8(g)  uniformly.  It  is  appropriate  to 
prohibit  cross-lease  netting  where 
different- coastal  States  are  involved  to 
avoid  inequity  to  the  ultimate  recipient 
of  a  portion  of  the  royalty  revenues. 

If  MMS  approves  a  payor’s  request  for 
a  payment  offset,  the  payor  is  required 
to  submit  an  adjusting  royalty  report 
(Form  MMS-2014)  to  correct  its 
reporting  to  MMS’  AFS.  Royalties 
attribute  to  an  incorrect  lease  imder 
the  conditions  specified  above  and  for 
which  offset  is  approved  by  MMS  are 
not,  under  the  final  rule,  subject  to  the 
filing  and  reporting  requirements  of 
CX^LA  section  10. 

(c)  Other  Matters 

The  submission  of  false  production 
data  or  other  evidence  in  an  attempt  to 
improperly  invoke  the  exception  set 
foi^  in  the  final  regulations  at  30  CFR 
218.42  and  230.51,  to  avoid  requesting 
a  refund  or  credit  as  required  by  section 
10  of  CXISLA,  or  to  avoid  payment  of 
late-payment  interest  due,  potentially 
could  result  in  the  assessment  of  a  civil 
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cr  criminal  penalty  for  intentional 
violation  under  section  109(d)  of 
FOGRMA,  30  U.S.C.  1719(d).  and  30 
CFR  241.51(b)(l)(ii)  or  (iii). 

IV.  Procedural  Matters 

Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

This  rulemaking  may  result  in  a  loss 
of  some  revenue  to  royalty  recipients 
from  interest  charges  currently  billed 
and  collected  from  payors  on 
underpayments  on  a  lease  that  could  be 
offset  against  overpayments  on  a 
different  lease  under  this  rule.  However, 
this  rulemaking  does  not  result  in  a 
major  increase  in  costs  for  any  Federal. 
State,  or  local  government  agency  or  any 
individual  industry  or  have  any  adverse 
effects  on  competition,  employment,  or 
productivity.  Accordingly,  the 
Department  of  the  Interior  (Department) 
has  determined  that  this  rule  is  not  a 
major  rule  under  Executive  Order  12291 
and  certifies  that  this  docummt  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq). 

Executive  Order  12630 

The  Department  certifies  that  the  rule 
does  not  represent  a  governmental 
action  capaole  of  interference  with 
constitutionally  protected  property 
rights.  Thus,  a  Takings  Implication 
Assessment  need  not  be  prepared 
pursuant  to  Executive  Order  12630. 
“Government  Action  and  Interference 
with  Constitutionally  Protected  Property 
Rights.” 

Executive  Order  12778 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
these  final  regulations  meet  the 
applicable  standards  provided  in 
sections  2(a)  and  Z(b)(2)  of  Executive 
Order  12778. 

Paperwork  Reduction  Act  of  1980 

The  collection  of  information 
contained  in  this  rule  on  Forms  MMS- 
2014  and  MMS-4054  has  been  approved 
by  the  Office  of  Management  and 
Budget  imder  44  U.S.C.  3501  et  seq.  and 
assigned  clearance  numbers  1010-0022 
and  1010-0040. 

National  Environmental  Policy  Act  of 
1969 

It  is  hereby  determined  that  this 
rulemaking  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment; 
therefore,  a  detailed  statement  pursuant 
to  section  102(2)(C)  of  the  National 
Env'ironmental  Policy  Act  of  1969  (42 
U.S  C.  4332(2)(C)1  is  not  required. 


List  of  Subjects  in  30  CFR  Ports  218  and 
230 

Coal.  Continental  shelf.  Electronic 
funds  transfers.  Geothermal  energy, 
Government  contracts.  Indian  lands, 
Mineral  royalties.  Natural  gas.  Penalties, 
Petroleum,  Public  lands-mineral 
resoiuces.  Reporting  and  recordkeeping 
requirements. 

Dated:  August  19, 1992. 

Dsniri  Talbot, 

Deputy  Assistant  Secretary,  Land  and 
Minerals  Management. 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  parts  218  and  230  are 
amended  as  set  foilh  below: 

PART  218— COLLECTION  Of 
ROYALTIES.  RENTALS,  BONUSES 
AND  OTHER  MONIES  DUE  THE 
FEDERAL  GOVERNMENT 

1.  The  authority  citation  for  part  218 
continues  to  read  as  follows: 

Authority:  S  U.S.C.  301  et  seq.;  25  U.S.C. 

396  et  seq.:  25  U.S.C.  396a  et  seq.;  25  U.SC 
2101  et  seq.;  30  U.S.C.  181  et  seq.;  30  U.S.C 
351  et  seq:;  30  U.S.C  1001  et  seq.;  30  U.S.C 
1701  et  seq.;  31  U.S.C  9701;  43  U.S.C  1301 
et  seq.;  43  U.S.C.  1331  et  seq.;  and  43  U.S.C. 
1801  et  seq. 

2.  A  new  §  218.42  is  added  under 
Subpart  A — General  Provisions,  to  read 
as  follows: 

S218.42  Croee  Ixee  noting  in  cotcutodon 
of  tote-payment  Inter—t 

(a)  Interest  due  from  a  payor  on  any 
underpayment  for  any  Federal  mineral 
lease  or  leases  (onshore  or  ofishore)  and 
on  any  Indian  tribal  mineral  lease  or 
leases  for  any  production  month  shall 
not  be  reduced  by  offsetting  against  that 
underpayment  any  overpayment  made 
by  the  payor  on  any  other  lease  or 
leases,  except  as  provided  in  paragraph 

(b)  of  this  section.  Interest  due  from  a 
pa3ror  or  any  underpa)rment  on  any 
Indian  allotted  lease  shall  not  be 
reduced  by  offsetting  against  any 
overpayment  on  any  other  Indian 
allotted  lease  under  any  circumstances. 

(b)  Royalties  attributed  to  production 
from  a  lease  or  leases  which  should 
have  been  attributed  to  production  from 
a  different  lease  or  leases  may  be  offset 
to  determine  whether  and  to  what 
extent  an  underpayment  exists  on 
which  interest  is  due  if  the  following 
conditions  are  met: 

(1)  The  error  results  from  attributing 
and  reporting  an  equal  volume  of 
production,  produced  from  a  lease  or 
leases  during  a  pcuticular  production 
month,  to  a  Afferent  lease  or  leases  from 
which  it  was  not  produced  for  the  same 
or  another  production  month; 

(2)  The  {Myor  is  the  same  for  the  lease 
or  leases  to  which  production  was 


attributed  and  the  lease  or  leases  to 
which  it  should  have  been  attributed; 

(3)  The  payor  submits  production 
reports,  pipeline  allocation  reports,  or 
other  similar  documentary  evidence 
pertaining  to  the  specific  production 
involved  which  verifies  the  correct 
production  information; 

(4)  The  lessor  is  the  same  for  the 
leases  involved  (in  the  case  of  Indian 
tribal  leases,  the  same  tribe  is  the 
lessor);  and 

(5)  The  ultimate  recipients  of  any 
royalty  or  other  lease  revenues  under 
any  applicable  permanent  indefinite 
appropriations  are  the  same  for,  and 
receive  the  same  percentage  of  revenue 
from,  the  leases. 

(c)  If  MMS  assesses  late-payment 
interest  and  the  payor  asserts  that  some 
or  all  of  the  interest  assessed  is  not 
owed  pursuant  to  the  exception  set  forth 
in  paragraph  (b)  of  this  section,  the 
burden  is  on  the  payor  to  demonstrate 
that  the  exception  applies  in  the  specific 
circumstances  of  the  case. 

(d)  The  exception  set  forth  in 
paragraph  (b)  of  this  section  shall  not 
operate  to  relieve  any  payor  of  liability 
imposed  by  statute  or  regulation  for 
erroneous  reporting. 

3.  A  new  paragraph  (e)  is  added  to 

§  218.54  under  Subpart  B — Oil  and  Ges. 
General,  to  read  as  follows: 

§  21 8.S4  Late  payments. 
***** 

(e)  An  overpayment  on  a  lease  or 
leases  may  be  offset  against  an 
underpayment  on  a  different  lease  or 
leases  to  determine  a  net  underpa3rment 
on  which  interest  is  due  pursuant  to 
conditions  specified  in  §  218.42. 

4.  A  new  paragraph  (d)  is  added  to 
§  218.102  under  Subpart  C — CHI  and 
Gas,  Onshore,  to  read  as  follows: 

§218.102  Lata  payment  or  undarpsyment 
charges. 

***** 

(d)  An  overpayment  on  a  lease  or 
leases  may  be  offset  against  an 
underpayment  on  a  different  lease  or 
leases  to  determine  a  net  underpayment 
on  which  interest  is  due  pursuant  to 
conditions  specified  in  §  218.42. 

5.  A  new  paragraph  (e)  is  added  to 
§  218.150  under  Subpart  D — Oil-,  Gas 
and  Sulfur,  Offshore,  to  read  as  follows: 

§  218.150  Royoltiaa,  not  profit  aharaa,  and 
rental  payments. 

***** 

(e)  An  overpayment  on  a  lease  (k 
leases,  excluding  rental  payments,  may 
be  offset  against  an  underpayment  on  a 
different  l^se  or  leases  to  determine  a 
net  underpayment  on  wrhicb  interest  is 
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due  pursuant  to  conditions  speciHed  in 
§218.42. 

6.  A  new  paragraph  (f)  is  added  to 
§  218.202  under  Subpart  E — Solid 
Minerals — General,  to  read  as  follows: 

§  21 8.202  Late  payment  or  underpayment 
charges. 

*  *  *  A  « 

(f)  An  overpayment  on  a  lease  or 
leases  may  be  offset  against  an 
underpayment  on  a  different  lease  or 
leases  to  determine  a  net  underpayment 
on  which  interest  is  due  pursuant  to 
conditions  speciHed  in  §  218.42. 

7.  A  new  paragraph  (f)  is  added  to 

§  218.302  under  Subpart  F — Geothermal 
Resources,  to  read  as  follows: 

§  218.302  Late  payntent  or  underpayment 
charges. 

*  *  «  •  • 

(f)  An  overpayment  on  a  lease  or 
leases  may  be  offset  against  an 
underpayment  on  a  different  lease  or 
leases  to  determine  a  net  underpayment 
on  which  interest  is  due  pursuant  to 
conditions  specified  in  §  218.42. 

PART  23&-RECOUPMENTS  AND 
REFUNDS 

1.  Part  230,  previously  reserved,  is 
amended  by  revising  the  part  heading  as 
set  forth  above,  the  text  to  read  as 
follows: 

Subpart  A — General  Provisions 

Sec. 

230.51  Cross-lease  netting  in  calculation  of 
overpayments  under  section  10  of  the 
CXSLA. 

Subpart  B — OIL  Gas,  and  OCS  Sulfur, 
General — [Reserved] 

Subpart  C — Federal  and  Indian  Oil— - 
[Reserved] 

Subpart  O — Federal  and  Indian  Gas — 
[Reserved] 

Subpart  E — SloHd  Minerals,  General — 
[Reserved]  , 

Subpart  F— Coal— [Reserved] 

Subpart  G — Other  Solid  Minerals — 
[Reserved] 

Subpart  H — Geothermal  Resources — 
[Reserved] 

Subpart  I — OCS  Sulfur — [Reserved] 

Authority:  5  U.S.C.  301  et  seq.;  25  U.S.C 
396  et  seq.;  25  U.S.C  306a  et  seq.;  25  U.S.C 
2101  et  seq.;  30  U.S.C  181  et  seq.;  30  U.S.C 
351  et  seq.;  30  U.S.C  1001  et  seq.;  30  U.S.C 
1701  et  seq.;  31  U.S.C  9701;  43  U.S.C  1301 
et  seq.;  43  U.S.C.  1331  et  seq.;  and  43  U.S.C. 
1801  et  seq. 


Subpart  A— General  Provisions 

§  230.51  Cross-lease  netting  In  calculation 
of  over  pay  ntents  under  section  10  of  the 
OCSLA. 

(a)  The  amount  of  any  refund  or  credit 
for  any  overpayment  for  any  lease  or 
leases  governed  by  the  Outer 
Continental  Shelf  Lands  Act  (OCSLA), 
as  amended,  for  any  production  month 
shall  not  be  reduced  by  offsetting 
against  that  overpayment  any  reported 
underpayment  by  the  payor  on  any 
other  lease  or  leases,  except  as  provided 
in  paragraph  (b)  of  this  section. 

(b)  Royalties  attributed  to  production 
from  a  lease  or  leases  governed  by  the 
OCSLA,  which  should  have  been 
attributed  to  production  from  a  different 
lease  or  leases  governed  by  the  OCSLA, 
may  be  offset  without  regard  to  the 
provisions  of  OCSLA  section  10, 43 
U.S.C.  1339,  only  if  the  payor  submits 

a  written  request  to  Minerals 
Management  Service  (MMS),  Fiscal 
Accounting  Division,  for  its  approval  of 
the  correction  and  provides  adequate 
documentation  to  show  that  the 
following  conditions  exist  and  are  met: 

(1)  The  error  results  firom  attributing 
and  reporting  an  equal  volume  of 

Siroduction,  produced  from  a  lease  or 
eases  during  a  particular  production 
month,  to  a  different  lease  or  leases  from 
which  that  production  was  not 
produced  for  the  same  or  another 
production  month; 

(2)  The  payor  is  the  same  for  the  lease 
or  leases  to  which  the  production  was 
attributed  and  the  lease  or  leases  to 
which  it  should  have  been  attributed; 

(3)  The  payor  submits  production 
reports,  pipeline  allocation  reports,  or 
other  similar  documentary  evidence 
pertaining  to  the  specific  production 
involved  which  verifies  the  correct 
production  information;  and 

(4)  In  the  case  of  leases  which  are 
within  the  zone  defined  and  governed 
by  section  8(g)  of  the  OCSLA,  as 
amended,  43  U.S.C.  1337(g),  the  leases 
are  located  off  the  coast  of  the  same 
State. 

(c)  If  MMS  approves  a  correction 
pursuant  to  paragraph  (b)  of  this  section, 
the  payor  is  required  to  submit  an 
adjusting  royalty  report  (Form  MMS- 
2014)  pursuant  to  30  CFR  part  210  to 
correct  its  reporting  to  the  Auditing  and 
Financial  System. 

(d)  If  MMS  requires  a  repayment  of 
principal  royalties  or  assesses  late- 
payment  interest  as  a  result  of  the  payor 
having  improperly  ofiset  any 
underpayment  against  an  overpayment 
and,  therefore,  having  failed  to  request 
a  refund  or  credit  as  required  by  section 
10  of  the  CX:SLA,  43  U.S.C.  1339,  and 
the  payor  asserts  pursuant  to  30  CFR 


part  290  that  some  or  all  of  the  royalties 
or  interest  assessed  is  not  owed 
pursuant  to  the  exception  set  forth  in 
paragraph  (b)  of  this  section,  the  burden 
is  on  the  payor  to  demonstrate  that  the 
exception  applies  in  the  specific 
circumstances  of  the  case. 

(e)  The  exception  set  forth  in 
paragraph  (b)  of  this  section  shall  not 
operate  to  relieve  any  payor  of  any 
liability  imposed  by  statute  or 
regulation  for  erroneous  reporting. 

Subpart  B — Oil,  Gas,  and  OCS  Sulfur, 
General— (Reserved] 

Subpart  C— Federal  and  Indian  Oil — 
[Reserved] 

Subpart  0 — Federal  and  Indian  Gas — 
[Reserved] 

Subpart  E — Solid  Minerals,  General — 
[Reserved] 

Subpart  F — Coal — [Reserved] 

Subpart  G — Other  Solid  Minerals — 
[Reserved] 

Subpart  H — Geothermal  Resources — 
[Reserved] 

Subpart  I — OCS  Sulfur — [Reserved] 

IFR  Doc.  92-31631  Filed  12-29-92;  8:45  am) 
BILUNG  CODE  4310-MR-M 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 

Indiana  Permanent  Regulatory 
Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  Approval  of 
amendment. 

SUMMARY:  OSM  is  annoimcing  the 
approval  of  proposed  amendments  to 
the  Indiana  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
Indiana  program)  under  the  Surface 
Mining  Qmtrol  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendments 
(Program  Amendments  Number  91-1 
and  91-8,  and  amendments  transferred 
from  91-7C)  consist  of  proposed 
changes  to  the  Indiana  Surface  Mining 
Statute  (IC  13-4.1)  and  Indiana  Surface 
Mining  Rules  (310  lAC  12)  concerning 
archaeology  and  historic  preservation. 
The  amendments  are  intended  to 
provide  cultural  and  historic  resources 
protection  provisions  which  are  no  less 
elective  than  the  corresponding  Federal 
requirements. 

EFFECTIVE  DATE:  December  30, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Roger  W.  Calhoun,  Director, 
Indianapolis  Field  Office,  Office  of 
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Surface  Mining  Reclamation  and 
Enforcement,  Minton-Capehart  Federal 
Building,  575  North  Pennsylvania 
Street,  room  301,  Indianapolis,  IN 
46204,  Telephone  (317)  226-6166. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Indiana  Program 

II.  Submission  of  the  Amendment. 

III.  Director's  Findings. 

IV.  Summary  and  Disposition  of  Comments. 

V.  Director’s  Decision. 

VI.  Procedural  Determinations. 

I.  Background  on  the  Indiana  Program 
On  July  29, 1982,  the  Indiana  program 

was  made  effective  by  the  conditional 
approval  of  the  Secretary  of  the  Interior. 
Information  pertinent  to  the  general 
background  on  the  Indiana  program, 
including  the  Secretary’s  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Indiana  program  can  be 
found  in  the  July  26, 1982,  Federal 
Register  (47  FR  32107).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  are 
identified  at  30  CFR  914.15  and  914.16. 

II.  Submission  of  the  Amendment 

On  February  10, 1987,  OSM  revised 
its  regulations  pertaining  to  cultural  and 
historic  resources  (52  FR  4244).  OSM 
notified  the  Indiana  Department  of 
Natural  Resources  (IDNR)  of  these 
changes  and  informed  the  IDNR  that  its 
program  would  need  to  be  amended  to 
be  no  less  effective  than  the  revised 
Federal  regulations.  This  notification 
was  provided  by  letter  dated  June  9. 

1987  (Administrative  Record  No.  IND- 
0492). 

In  an  attempt  to  address  the 
requirements  of  the  June  9, 1987,  letter, 
Indiana  Senate  Enrolled  Act  (SEA)  121 
was  signed  into  law  in  March  of  1988. 
SEA  121  became  Public  I.,aw  108-1988. 
OSM  held  a  public  hearing  on  the 
proposed  amendments  on  June  6, 1988 
(Administrative  Record  Number  IND- 
0579).  By  itself.  Public  Law  108-1988 
did  not  ^lly  address  all  the  issues  that 
had  been  raised  by  OSM.  The  concerns 
of  OSM  regarding  Public  Law  108-1988 
were  expressed  in  a  memorandum  from 
OSM’s  Historic  and  Preser\'ation 
Officer,  to  the  Director  of  OSM’s 
Indianapolis  Field  Office  dated  July  11, 

1988  (Administrative  Record  No.  IND- 
0597).  Nevertheless,  IDNR  and  OSM 
initially  felt  that  rules  could  be 
developed  which  would  address  the 
remaining  OSM  issues. 

A  number  of  meetings  occurred 
between  various  parties  (IDNR,  OSM. 
Indiana’s  Division  of  Historic 
Preservation  and  Archeology  (DHPA), 
the  archeology  community,  and  the  coal 
industry)  in  an  attempt  to  develop 


acceptable  rules.  In  the  summer  of  1989, 
OSM  reviewed  two  distinct  versions  of 
rules  developed  to  implement  Public 
Law  108-1988.  One  version  was 
developed  jointly  by  the  Division  of 
Reclamaticm  (DOR)  and  the  DHPA.  The 
other  version  had  been  developed  by  the 
Indiana  Coal  Council,  Inc.  By  letter 
dated  September  14, 1989 
(Administrative  Record  No.  IND-0679), 
OSM  determined  that  neither  of  the 
proposed  rules  would  satisfy  the  OSM 
retirements. 

IDNR  then  proposed  statutory  changes 
to  address  the  OSM  requirements  and 
provide  for  the  development  of 
acceptable  implementing  rules.  These 
changes  were  made  through  SEA  378 
(PubUc  Law  104-1990).  Regulations  to 
implement  the  new  statutory  provisions 
were  to  follow. 

By  letter  dated  February  15, 1991 
(Administrative  Record  No.  IND-0835), 
the  IDNR  submitted  a  proposed 
amendment  (Amendment  #91-1)  to  the 
Indiana  program  statutes  at  the  Indiana 
Code  (IC).  The  proposed  amendment  is 
part  of  Indiana’s  1990  Senate  Enrolled 
Act  No.  378  (Pub.  L.  104-1990).  The 
amendment  would  make  changes  to 
existing  sections  IC  13-4.1-3-3,  IC  13- 

4.1- 3-3.1.  IC  13-4.1-4-3.1,  and  IC  13- 

4.1- 14-1  concwning  cultural  and  , 
historic  protection.  By  undated  letter 
received  by  OSM  on  July  10, 1991 
(Administrative  Record  No.  IND-0902). 
the  IDNR  submitted  a  proposed 
amendment  (Amendment  #91-8)  to  the 
Indiana  program  rules  at  Indiana 
Administrative  Code  (LAC)  310  lAC  12- 
0.5, 12-2,  and  12-3.  The  proposed 
amendment  is  intended  to  provide  State 
rules  to  implement  and  enforce  the 
Indiana  archeological  and  historic 
preservation  statutes  at  Public  Law  108- 
1988  (SEA  121)  as  amended  by  Public 
Law  104-1990  (SEA  378)  and  SEA  154 
(discussed  below).  Together,  the 
proposed  statutes  and  rules  are  meant  to 
provide  for  the  archeological  and 
historic  preservation  part  of  the  State 
program  to  be  no  less  effective  than  the 
Federal  provisions. 

By  letter  dated  June  4, 1991 
(Administrative  Record  No.  IND-0894). 
the  IDNR  submitted  proposed 
amendment  #91-7  to  the  Indiana 
program  at  IC  13-4.1.  Two  of  the 
proposed  amendments,  which  were 
enacted  as  part  of  Indiana’s  1991  Senate 
Enrolled  Act  154,  (amendments  to  1C 
13-4.1-4-3.1  and  IC  13-4.1-14-1) 
concern  cniltural  and  historic 
amendments. 

The  Director’s  decision  concerning 
these  amendments  was  deferred  and 
these  amendments  were  subsequently 
transferred  by  OSM  from  the  June  4, 
1991,  submittal  of  amendment  #91-7  to 


amendment  #91-1  and  are  addressed  in 
this  notice  (see  57  FR  27928;  June  23, 
1992). 

By  letter  dated  Jime  15, 1992 
(Administrative  Record  Number  IND- 
1098),  the  IDNR  submitted  to  OSM, 
proposed  changes  to  program 
amendment  91-8  at  310  lAC  12-2-2  and 
310  lAC  12-3-112.  OSM  annoxmcea 
receipt  of  the  proposed  changes  in  the 
August  19, 1992,  Federal  Register  (57 
FR  37498),  and  in  the  same  notice, 
opened  the  public  comment  period  and 
provided  opportunity  for  a  public 
hearing  on  the  adequacy  of  the  proposed 
amendments.  The  public  comment 
period  ended  on  September  3, 1992. 

By  letter  dated  August  26, 1992 
(Administrative  Record  Number  IND- 
1136),  OSM  informed  the  IDNR  of 
several  concerns  OSM  had  with  the 
proposed  provisions.  A  meeting  was 
held  on  September  17, 1992 
(Administrative  Record  Number  IND- 
1155),  to  discuss  and  resolve  OSM’s 
concerns. 

OSM  announced  receipt  of  the 
proposed  amendment  #91-1  in  the 
Meirch  21, 1991,  Federal  Register  (56  FR 
11980),  and  in  the  same  notice,  opened 
the  public  comment  period  and 
provided  opportunity  for  a  public 
hearing  on  the  adequacy  of  the  proposed 
amendment.  The  public  comment 
period  ended  on  April  22, 1991.  The 
scheduled  public  hearing  was  not  held 
as  no  one  requested  an  opportimity  to 
provide  testimony. 

OSM  announced  receipt  of  the 
proposed  amendment  #91-8  in  the 
August  9, 1991,  Federal  Register  (56  FR 
37868)  and  in  the  same  notice,  opened 
the  public  comment  period  and 
provided  opportunity  for  a  public 
hearing  on  the  adequacy  of  the  proposed 
amendment.  ’The  public  comment 
period  ended  on  ^ptember  9, 1991.  The 
scheduled  public  hearing  was  not  held 
as  no  one  requested  an  opportunity  to 
provide  testimony. 

OSM  announce  receipt  of  the 
proposed  amendments  submitted  under 
SEA  121  (P.L.  108-1988)  in  the  May  10, 
1988,  Federal  Register  (53  FR  16560), 
and  in  the  same  notice,  opened  the 
public  comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  ended  on 
June  9, 1988.  The  scheduled  public 
hearing  was  held  on  June  6, 1988. 

OSM  announced  receipt  of 
amendment  91-7  in  the  July  9, 1991, 
Federal  Register  (56  FR  31093),  and  in 
the  same  notice,  opened  the  public 
comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  ended  on 
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August  8, 1991.  The  scheduled  public 
hearing  was  not  held  as  no  one 
requested  an  opportunity  to  provide 
testimony. 

III.  Director’s  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director’s 
findings  concerning  the  proposed 
amendment  to  the  Indiana  program. 
Revisions  which  are  not  discussed 
below  concern  nonsubstantive  wording 
changes. 

l.IC  1 3-4. 1-1-3  Definitions 

a.  Higher  or  Better  uses 

Indiana  proposes  to  add  this 
definition  to  mean  postmining  land  uses 
thatliave  a  higher  economic  value  or 
nonmonetary  benefit  to  the  landowner 
or  the  community  than  the  premining 
land  uses.  The  Director  finds  that  the 
proposed  definition  is  identical  to  and 
no  less  effective  than  the  Federal 
definition  of  “higher  or  better  uses’’  at 
30  CFR  701.5. 

b.  Substantial  Legal  and  Financial 
Commitments  in  a  Surface  Coal  Mining 
Operation 

Indiana  proposes  to  add  this 
definition  to  mean,  for  prirposes  of  IC 
13-4.1-14  (the  Indiana  provisions 
concerning  designation  of  lands 
unsuitable  for  surface  coal  mining) 
significant  investments  that  have  been 
made  on  the  basis  of  a  long  term  coal 
contract  in  power  plants,  railroads,  coal 
handling  facilities,  preparation 
facilities,  extraction  facilities,  or  storage 
facilities,  and  other  capital  intensive 
activities,  such  as  the  following: 

(A)  Improvements  or  modification  of 
coal  lands  within,  for  access  to.  or  in 
support  of  surface  coal  mining  and 
reclamation  operations. 

(B)  Acquisition  of  capital  equipment 
for  use  in,  for  access  to,  or  for  use  in 
support  of  surface  coal  mining  and 
reclamation  operations. 

The  proposed  definition  is  nearly 
identical  to  part  of  the  counterpart 
Federal  definition  at  30  CFR  762.5,  and 
differs  in  two  respects.  The  proposed 
language  which  provides  that  significant 
legal  and  financial  commitments  means 
that  significant  investments  have  been 
made  on  the  basis  of  a  long  term  coal 
contract  is  substantively  identical  to 
Federal  language  at  30  CFR  762.5.  The 
proposed  rule  differs  fium  the  Federal 
language  in  that  the  proposed  rule 
provides  examples  of  “other  capital 
intensive  activities’’  which  qualify 
under  the  proposed  definition  because 
they  are  based  on  a  long  term  coal 
contract.  The  Federal  definition  does 


not  provide  such  examples.  However, 
the  examples  provided  are  not 
inconsistent  with  the  Federal,  definition 
and  similar  language  has  been  approved 
by  OSM  for  use  in  other  regulatory 
programs  (for  example.  Kentucky;  50  FR 
47728,  November  11, 1985).  The  Federal 
definition  also  contains  language  which 
clarifies  that  costs  of  acquiring  the  coal 
in  place,  or  the  right  to  mine  it  alone 
without  other  significant  investments 
based  on  a  long  term  contract  are  not 
sufficient  to  constitute  substantial  legal 
and  financial  commitments.  The 
proposed  definition  does  not  contain 
this  clarification.  However,  the 
implementing  definition  in  the  Indiana 
regulations  at  310  lAC  0.5-122  does 
contain  the  clarification  that  costs  of 
acquiring  the  coal  in  place  or  of  the 
right  to  mine  it  without  significant 
investments  that  have  been  made  on  the 
basis  of  a  long  term  coal  contract,  alone 
are  not  sufficient  to  constitute 
substantial  legal  and  financial 
commitments.  Therefore,  the  Director 
finds  that  the  proposed  definition,  in 
concert  with  the  implementing 
definition  at  310  LAC  0.5-122,  is  no  less 
efi'ective  than  the  Federal  definition. 

2.  IC  13-4.1-2-4  Petition  to  Promulgate, 
Amend  or  Repeal  Rule;  Procedure 

Throughout  this  provision  Indiana  is 
proposing  to  substitute  the  word 
“adopt"  in  place  of  “promulgate."  This 
change  does  not  render  the  section  less 
stringent  than  section  201  of  SMCRA. 

Indiana  proposes  to  add  a  new 
subsection  (c)  to  provide  that  a  petition 
must  specify  the  petitioner’s  proposed 
adoption,  amendment,  or  repeal  of  a 
rule.  This  is  in  accordance  with  section 
201(g)(2)  of  SMCRA.  which  requires  that 
the  petition  “shall  set  forth  the  facts 
which  it  is  claimed  established  that  it  is 
necessary  to  issue,  amend,  or  repeal  a 
rule  under  this  Act.” 

In  addition,  Indiana  proposes  to  add 
a  sentence  to  subsection  (d)  (formerly 
subsection  (c))  to  provide  that  the 
Natural  Resources  Commission  (NRC) 
may  not  hold  a  public  hearing  if  the 
petition  is  incomplete.  This  is 
consistent  with  30  CFR  700.12(c),  which 
gives  the  regulatory  authority  discretion 
in  granting  a  hearing  ^0  FR  14902, 
14917;  March  13, 1979). 

3.  IC  13-4.1-3-3(a)(13)  Application  for 
Permit;  Maps 

Indiana  proposes  to  amend  IC  13-4.1- 
3-3(a)(13)  which  currently  requires  the 
applicant  to  identify  on  maps  all 
manmade  features  and  significant 
archaeological  and  historic  sites.  The 
proposed  language  requires  the 
identification  of  all  manmade  features 
and  archaeological  and  historical  sites 


known  by  the  Division  of  Historic 
Preservation  and  Archaeology  (DHPA) 
of  the  IDNR.  In  its  submittal  of  this 
amendment,  Indiana  stated  that  deletion 
of  the  term  “significant”  means  that  all 
archaeological  and  historic  sites  must  be 
shown  on  a  map,  not  just  those  which 
m^  be  "significant.” 

The  proposed  provision  limits  the 
information  on  archeological  and 
historical  sites  to  that  known  by  the 
DHPA.  In  a  similar  vein,  several 
commenters  to  analogous  proposed 
Federal  regulations  at  30  CFR  779.12  (52 
FR  4258;  February  10, 1987)  concerning 
required  permit  information  asserted 
that  permit  applicants  should  be 
required  to  obtain  information  not  only 
from  the  State  Historic  Preservation 
Officer,  but  also  from  relevant 
professional  and  amateur  societies, 
museums,  universities,  and  other 
appropriate  experts.  In  response,  OSM 
stated  that  it  is  unduly  buidensome  and 
unnecessary  to  place  this  requirement 
on  permit  applicants.  State  Historic 
Preservation  Officers  are  the  official 
representatives  of  historic  resources  in 
the  States.  As  such,  they  can  be 
expected  to  possess  the  relevant 
information  concerning  such  resources. 
In  Indiana,  the  DHPA  can  be  expected 
to  possess  such  information. 

In  the  meeting  held  on  September  17, 
1992  (Administrative  Record  Number 
IND-1155),  the  IDNR  acknowledged  that 
all  sources  of  information  must  be 
considered  for  a  permittee  to  meet  the 
Indiana  cultural  and  historic  resources 
protection  requirements.  Under  the 
process  developed  by  the  IDNR,  a 
permittee  would  request  the  comments 
and  evaluation  of  the  IDNR’s  Division  of 
Historic  Preservation  and  Archeology 
(DHPA).  The  DHPA  would  conduct  a 
search  and  evaluation  to  describe  and 
identify  the  nature  of  cultural, 
archeological,  and  historic  resources  in 
or  within  1,000  feet  of  the  proposed 
permit  area.  If  the  DHPA  has  sufficient 
information  to  describe  and  identify  the 
resources,  the  DHPA  will  provide  its 
findings  to  the  permittee.  If  the  DHPA 
determines  that  it  does  not  have 
sufficient  information  to  describe  and 
identify  the  resources,  the  DHPA  will 
send  its  findings,  in  writing,  to  the 
IDNR’s  Division  of  Reclamation  and  to 
the  permittee.  In  Indiana,  the  director  of 
the  IDNR  is  the  State  Historic 
Preservation  Officer,  and  the  State 
Historic  Preservation  Officer’s  duties 
regarding  the  Indiana  program  are 
carried  out  by  the  Chief,  Division  of 
Historic  Preservation  and  Archeology. 
The  Division  of  Reclamation  will 
evaluate  all  the  information  obtained 
(from  the  permittee,  the  DHPA,  and  the 
Division  of  Reclamation  archeologist).  If 
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the  Division  of  Reclamation  concludes 
that  additional  information  is  needed, 
the  Division  of  Reclamation  will  require 
the  permittee  to  obtain  the  information. 

In  addition,  the  IDNR  asserted  that 
protection  is  also  provided  to  Indiana's 
cultural  and  historic  resources  in  that 
all  permit  decisions  of  the  IDNR  are 
subject  to  the  Indiana  program’s  public 
review  provisions. 

In  consideration  of  the  information 
above,  the  Director  concludes  that  the 
IDNR  has  an  established  process  by 
which  the  IDNR  can  assure  that  each 
application  will  describe  and  identify 
the  nature  of  cultural,  archeological,  and 
historic  resources  and  that  such 
descriptions  and  identifications  shall  be 
based  on  information  from  all  available 
sources. 

Therefore,  the  Director  finds  that  the 
proposed  provision  is  no  less  stringent 
than  SMCRA  at  section  507(b)(13)  and 
no  less  effective  than  the  Federal 
regulations  at  30  CFR  779.12. 

4.  IC  13-4.1-3-3.1  Archeological  and 
Historic  Sites;  Additional  Information 
for  Permit 

This  new  section  is  added  to 
authorize  the  director  of  IDNR  to  require 
an  applicant  to  submit  additional 
information  concerning  the  identity, 
location  and  nature  of  archeological  and 
historic  sites  in  or  within  1,000  feet  of 
the  permit  area  in  accordance  with  rules 
adopted  to  implement  this  provision. 
The  proposed  provision  requires  that 
the  rules  developed  by  the  Indiana 
Natural  Resources  Commission  (NRC)  to 
implement  IC  13-4.1-3-3.1  shall 
provide  that  the  director  of  IDNR  may 
require  a  permit  applicant  to  identify 
and  evaluate  important  archeological 
and  historic  sites  through  searches  of 
the  records  of  research  institutions  and 
the  DHPA,  field  investigations,  or  other 
appropriate  investigations  according  to 
standards  incorporated  in  the  rules.  The 
provision  also  requires  that  the  rules 
developed  by  the  NRC  to  implement 
this  provision  must  be  consistent  with 
the  principles  set  forth  in  IC  13-4.1-4- 
3.1(c). 

The  proposed  provision  differs  from 
the  Federal  regulations  at  30  CFR 
779.12(b)  and  783.12(b)  in  that  the 
proposed  Indiana  provision  only 
requires  the  permit  applicant  to  submit 
additional  information  concerning 
archeological  and  historical  sites  for 
sites  that  are  within  1,000  feet  of  the 
permit  area.  The  Federal  regulations  use 
the  term  "adjacent  area”  rather  than 
limiting  the  required  information  to  that 
within  1,000  feet  of  the  permit  area.  In 
its  April  19, 1991,  explanation  of  the 
purpose  of  the  proposed  rules,  Indiana 
stated  that  the  1,000-foot  criterion  is  a 


reasonable  extent  beyond  the  mine 
permit  boundary  and  that  all 
imderground  mining  shadow  areas,  plus 
a  1,000-foot  parameter  will  be 
considered.  In  addition,  Indiana  pointed 
out  that  the  permit  boimdaries  must 
encompass  all  surface  efiects  and  that 
blasting  limits  are  established  for  each 
permit  to  ensure  no  damage  outside  the 
permit  area. 

In  the  preamble  to  the  Federal 
Register  notice  in  which  the  term 
"adjacent  area”  was  approved,  OSM 
not^  that  the  language  of  the  definition 
was  written  to  rely  only  on  adverse 
impacts  on  protected  resources,  rather 
than  on  a  particular  spatial  concept. 

That  is,  "[tjhe  area  determined  to  be 
within  the  ‘adjacent  area’  must  be 
defined  within  the  context  of  the 
particular  resource  being  evaluated  and 
often  will  depend  upon  local 
conditions.  A  further  resolution  of  the 
term  will  be  accomplished  either  on  a 
permit-by-permit  basis  or  as  part  of  a 
State  program”  48  FR 14814, 14819 
(April  5, 1983).  Indiana  has  decided  to 
'  establish  "adjacent  area”  on  a 
programmatic  basis  in  a  State  program” 
by  using  1,000  feet.  48  FR  at  14818.  This 
is  no  less  effective  than  the  Federal 
regulation  because  the  State  is  allowing 
flexibility  in  its  application  of  the  1,000 
feet  parameter.  Inmana’s  use  of  the 
1,000-foot  criterion  is  reasonable  for  the 
purpose  of  information  to  be  included 
in  the  permit  application  by  the 
applicant. 

duch  flexibility  was  explained  in  the 
meeting  held  on  Septeml»r  17, 1992 
(Administrative  Record  Number  IND- 
1155).  The  IDNR  clarified  that  the 
proposed  1,000-foot  limit:  (1)  Does  not 
prohibit  the  DHPA  and  the  IDNR  frnm 
reviewing  information  pertaining  to 
resources  which  may  be  beyond  the 
1,000-foot  limit:  (2)  does  not  prohibit 
the  DHPA  from  recommending  to  the 
Division  of  Reclamation  that  additional 
information  is  needed  to  protect 
resomces  which  may  be  beyond  the 
1,000-foot  limit:  and  (3)  does  not 
prevent  the  IDNR  frnm  requiring 
additional  information  to  identify  and 
protect  resources  which  may  be  beyond 
the  1,000-foot  limit.  In  addition,  the 
IDNR  stated  that  the  Indiana  program 
contains  requirements  that  a  permittee 
prevent  ofi-site  impacts.  This  would 
include  impacts  due  to  subsidence  and 
blasting.  The  IDNR  asserted  that  the 
shadow  area  of  an  underground  mine  is 
part  of  the  approved  permit  area.  Other 
known  features  are  identified  up  to 
1,000  feet  beyond  the  permit  boundary 
which  would  include  historic 
structures.  The  1,000-foot  distance 
beyond  the  permit  boundary  would 
contain  any  subsidence  because  of 


Indiana’s  geological  conditions.  The 
Indiana  program’s  blasting  rules  protect 
resources  beyond  the  1,000-foot  limit. 
Such  standards  could  involve  the 
control  of  ground  vibration,  fly  rock, 
and  air  blast. 

The  Director  finds,  therefore,  that  the 
proposed  provision  at  IC  13-4.1-3-3.1 
is  no  less  effective  than  the  Federal 
regulations  at  30  CFR  779.12(b). 

5.  IC  1 3-4. 1-4-2  Objections:  Informal 
Conference  or  Public  Hearing 

Indiana  proposes  to  amend  subsection 
(a)  by  adding  language  which  provides 
that  a  request  for  an  informal  conference 
under  subsection  (a)  must: 

(1)  State  specifically  the  objections  of 
the  person  requesting  the  conference: 
and 

(2)  If  the  person  requesting  the 
conference  is  not  the  officer  or  head  of 
a  Federal,  State,  or  local  governmental 
agency  or  authority,  identify  the  interest 
of  the  person  who  is  or  may  be  affected 
by  the  proposed  operation. 

SMCKA  at  section  513(b)  and  the 
implementing  regulations  at  30  CFR 
773.13(c)  provide  that  any  person 
having  an  interest  which  is  or  may  be 
adversely  afiected  shall  have  the  right  to 
file  written  objections  and  request  an 
informal  conference.  Section  773.13(c) 
goes  on  to  provide  that  the  requestor 
must  summarize  the  issues.  The 
proposed  amendment  would  add  to  the 
counterpart  Indiana  provisions  a 
requirement  that  the  requestor  must 
specifically  identify  both  their 
objections  and  the  interest  which  is  or 
may  be  affected  by  the  proposed 
operation.  While  there  are  no  direct 
counterparts  in  SMCRA  or  the  Federal 
regulations  to  the  proposed 
requirements  that  a  person  identify  their 
objections  and  interest  which  may  be 
affected,  the  Director  finds  that  such  a 
requirement  is  not  inconsistent  with 
SMCRA  and  the  Federal  regulations  and 
is,  logically,  implicit  in  the  Federal 
provisions.  That  is,  where  SMCRA  at 
513(b)  provides  that  a  person  may  “file 
written  objections,”  it  is  a  reasonable 
interpretation  that  “written  objections” 
include  statements  which  identify  the 
objections  and  the  interest  which  may 
be  adversely  affected. 

Indiana  is  also  proposing  to  amend 
subsection  (b)  to  add  new  paragraphs  (2) 
and  (3).  Paragraph  (2)  provides  that  the 
NRC  may  not  hold  a  conference  if  the 
request  fails  to  comply  with  the 
requirements  of  subsection  (a). 
Paragraph  (3)  provides  that  the  NRC 
may  not  hold  a  conference  if  the 
objections  do  not  concern  a  matter 
within  the  scope  of  IC  13-4.1  or  the 
rules  established  by  the  NRC.  There  are 
no  direct  Federal  counterparts  to  the 
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proposed  language.  The  Director  finds, 
however,  that  the  proposed  language  is 
consistent  Mrith  the  new  provisions 
proposed  for  subsection  (a)#  and  is  not 
inconsistent  vrith  SMCRA  and  the 
Federal  regulations.  As  stated  above,  it 
is  a  reasonable  interpretation  that 
"written  objections"  include  statements 
which  identify  the  objections  and  the 
interest  which  may  be  adversely 
affected.  If  such  objections  are  not 
provided  or  if  those  objections  do  not 
concern  matters  within  the  scope  of 
SMCRA,  the  regulatory  authority  would 
have  no  basis  to  act. 

6. 1C  13-4.1-4-3.1  Listing  on  NEHP  or 
Indiana  SRHSS 

This  new  section  is  added  to  provide 
for  the  consideration  of  National 
Register  of  Historic  Places  (NRHP)  and 
Indiana  State  Register  of  Historic  Sites 
and  Structures  (SRHSS)  resources  in 
permit  approvals,  rules,  and  the 
availability  of  grants. 

Indiana  nas  added  subsection  (a)  to 
provide  that  the  director  of  IDNR  not 
approve  a  permit  application  imless  the 
director  of  IDNR  states  in  writing  that 
the  director  of  IDNR  has  considered  the 
effects  of  the  proposed  mining  operation 
on  any  place  listed  on  or  eligible  for 
listing  on  the  NRHP  or  the  Indiana 
SRHSS.  The  changes  will  afford  the 
same  protection  to  State  Register  sites  as 
is  provided  to  National  Register  sites. 

The  Director  finds  these  changes  to  be 
substantively  identical  and  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  773.15(c)(ll)  which  require 
such  a  finding  concerning  the  NRHP. 

Indiana  proposes  to  add  subsection 
(b)  to  provide  that  the  director  of  the 
IDNR  may  impose  conditions  on  a 
permit  for  the  protection  of  properties  or 
sites  listed  on  or  eligible  for  listing  on 
the  NRHP  or  the  Indiana  SRHSS 
requiring  that  mining  operations  not 
occur  in  the  areas  occupied  by  the 
properties  or  sites  or  that  measures  be 
implemented  to  mitigate  the  effects  of 
the  operation  upon  those  properties  or 
sites  before  mining. 

SMCRA  at  section  522(e)  provides 
that  no  surface  coal  mining  operations, 
except  those  which  exist  on  the  date  of 
enactment  of  SMCRA  or  which  are 
subject  to  valid  existing  rights,  shall  be 
permitted  which  will  adversely  affect 
any  publicly-owned  park  or  places 
included  in  the  NRHP  unless  approved 
jointly  by  the  regulatory  authority  and 
the  Federal,  State,  or  local  agency  with 
jurisdiction  over  the  historic  site.  That  ' 
is,  section  522(e)  prohibits  mining 
which  will  adversely  affect  NRHP  sites. 

Tne  implementing  Federal  regulations 
at  30  CFR  780.31(b)  and  784.17(b) 
provide  that  the  regulatory  authority 


may  require  the  applicant  to  protect 
historic  or  archeological  properties 
listed  on  or  eligible  for  listing  on  the 
NRHP  through  appropriate  mitigation 
and  treatment  measures.  The  proposed 
Indiana  language  provides  the 
regulatory  authority  with  the  authority 
to  require  the  applicant  to  take 
appropriate  mitigation  or  treatment 
measures.  The  Indiana  language  is, 
therefore,  consistent  with  SMCRA  and 
the  Federal  regulations. 

Subsection  |c)  of  IC  13-4.1-4-3.1  is 
added  to  provide  a  list  of  general 
principles  which  are  intended  to  guide 
the  implementation  of  section  1C  13- 
4. 1-4-3. 1.  The  proposed  provision 
contains  the  following  general 
principles;  (1)  The  NRC’s  rules  may  not 
prohibit  the  use  of  information  from  any 
source  and  shall  recognize  the 
responsibilities  of  the  State  Historic 
Preservation  Officer  (SHPO)  under  IC 
14-3-3.4-3  and  1C  14-3-3.4-6.  This 
provision  is  consistent  with  SMCRA, 
and  the  Federal  regulations  at  30  CFR 
779.12(b)(1)  which  provide  that  permit 
applications  shall  describe  the  nature  of 
cultural,  historic,  and  archeological 
resoiuoes  using  all  available  inrormation 
including  information  from  the  SHPO 
and  from  local  archeological,  historical, 
and  cultmral  preservation  agencies.  See 
Finding  3,  above,  for  additional 
information  concerning  Indiana’s 
proposed  process  for  implementing  this 
provision. 

Proposed  principle  2:  The  NRC’s  rules 
must  provide  for  participation  by 
professional  and  amateur  archeologists 
or  related  experts  in  any  field 
investigations,  studies,  or  records 
.searches  required  by  the  director  of 
IDNR  under  IC  13-4.1-4-3.1.  This 
provision  is  consistent  with  SMCRA 
and  the  Federal  regulations  at  30  CFR 
779.12  which  requires  descriptions  of 
the  nature  of  cultural,  historic,  and 
archeological  resources  be  based  on  all 
available  information.  See  Finding  3, 
above,  for  additional  information 
concerning  Indiana’s  proposed  process 
for  implementing  this  provision. 

Proposed  principle  3:  The  NRC’s  rules 
must  strive  to  ensure  that  field 
investigations  and  studies  are  required 
only  where  a  substantial  likelihood 
exists  that  important  and  significant 
archeological  or  historic  sites  are 
present.  The  Federal  regulations  at  30 
CFR  779.12(b)(2)  and  783.12(b)(2) 
provide  that  the  regulatory  authority 
may  require  the  applicant  to  identify 
and  evaluate  important  historic  and 
archeological  resources  that  may  be 
eligible  for  listing  on  the  NRHP,  through 
the  conduct  of  field  investigations.  In 
the  preamble  to  these  Federal 
applications  OSM  stated  that  in  general. 


the  regulatory  authority  should  strive  to 
limit  survey  requirements  to  situations 
in  which  there  is  a  substantial 
likelihood  of  important  resources  being 
foimd  (52  FR  4257-59;  February  10, 

1987).  OSM  also  stated  that  it  is 
appropriate  for  the  regulatory  authority 
to  make  such  decisions  on  a  case-by¬ 
case  basis.  The  Director  finds,  therefore, 
that  the  proposed  provision  is 
consistent  with  SMCRA  and  the  Federal 
regulations. 

m'oposed  principle  4:  In  considering 
impacts  on  a  property  or  site  eligible  for 
listing  on  the  NRHP,  the  director  of 
IDNR  shall  consider:  (A)  Based  on 
information  available  from  the  DHPA, 
the  relative  importance  of  the  property 
or  site  compared  to  others  in  Indiana 
listed  on  or  eligible  for  listing  on  the 
NRHP;  and  (B)  The  cost  of  an 
investigation  of  the  permit  area  or  site 
as  estimated  by  the  applicant.  A 
decision  that  an  investigation  is  not 
required  may  not  be  based  on  cost 
alone. 

There  is  no  direct  Federal  counterpart 
to  this  section.  However,  in  the 
preamble  to  the  Federal  rules, 
commenters  were  concerned  that 

gredictive  modeling  techniques  would 
e  precluded  and  that  all  historic 
resources  would  "be  preserved, 
undisturbed  or  mitigated  at  all  costs 
regardless  of  the  sites’s  historic  value  in 
relation  to  other  similar  sites  outside  the 
impact  area”  (52  FR  4244,  4250; 

February  10, 1987).  OSM  stated  that  this 
was  not  the  case  and  encouraged 
"regulatory  authorities  to  make 
decisions  concerning  historic  resources 
which  balances  the  interest  of  the  public 
in  such  resoiuces  against  the  need  to 
mine  coal”  (52  FR  4250).  OSM  cited  to 
the  Secretary  of  the  Interior’s  Standards 
and  Guidelines  for  Archeology  and 
Historic  Preservation  which  "is  based 
on  the  concept  that  decisions  about 
historic  properties  should  take  place 
within  the  historic  context  of  the  area, 
including  what  other  similar  resources 
occur”  (52  FR  4250).  Thus,  Indiana’s 
approach  of  balancing  the  relative 
importance  of  a  site  to  other  sites  and 
the  cost  of  an  investigation  is  that  type 
of  flexible  approach  contemplated  by 
OSM  and  is  therefore  not  inconsistent 
with  SMCRA  and  the  Federal 
regulations. 

Proposed  principle  5:  Section  1C  13- 
4.1-4-3.1  does  not  authorize  rules  that 
impair  the  ownership  of  any  artifacts  or 
other  material  found  on  private  land. 
There  is  no  direct  Federal  counterpart  to 
this  provision.  However,  an  analogous 
situation  exists  at  section  714(g)  of 
SMCRA.  Section  714lgj  prohibits  the 
increasing  or  diminishing  of  property 
rights.  Thus,  the  provision  is  not 
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inconsistent  with  SMCRA  and  the 
Federal  regulations. 

Proposed  section  (d)  of  IC  13-4.1—4- 
3.1  provides  that  the  Director  of  IDNR 
may  investigate  the  possibility  of 
obtaining  Federal  or  private  monies  to 
defer  the  cost  of  private  individuals  of 
measures  required  by  the  Director  of 
IDNR  under  section  IC  13-4.1-4-3.1 
and  may  apply  for  any  such  monies  so 
identihed.  While  there  is  no  direct 
Federal  counterpart  this  provision  is  not 
inconsistent  with  SMCRA  or  the  Federal 
regulations,  because  it  would  reduce  the 
cost  to  the  applicant. 

Proposed  subsection  (e)  of  IC  13—4.1- 
4-3.1  provides  that  in  making  the 
finding  required  by  section  IC  13-4.1- 
4-3.1.  the  Director  of  IDNR  shall  take 
into  account  the  general  principles  set 
forth  in  subsection  (C)  of  IC  13-4.1-4- 
3.1.  While  there  is  no  direct  Federal 
counterpart  this  provision  is  not 
inconsistent  with  SMCRA  and  the 
Federal  regulations. 

7.  IC  13-4.1—4-5  Notice  of  Approval  or 
Disapproval  of  Application;  Hearing 

Indiana  proposes  to  amend  this 
provision  by  adding  at  subsection  (c)  a 
provision  that  the  request  for  a  hearing 
must  include  an  identihcation  of  the 
person’s  interest  that  is  or  may  be 
affected  by  the  approval  or  disapproval 
of  the  application.  This  proposed 
change  is  consistent  with  other 
proposed  changes  discussed  above  (see 
Findings  2  and  5  above)  which  require 
that  a  petitioner  specify  the  proposed 
adoption,  amendment,  or  repeal  of  a 
rule  (IC  13-4.1-2-4)  and  that  a  request 
for  an  informal  conference  under  IC  13- 
4.1-4-2(a)  (concerning  any  person  with 
an  interest  which  is  or  may  be  adversely 
affected  by  a  proposed  application) 
must  specify  the  person’s  objections  and 
identify  the  interest  which  is  or  may  be 
affected. 

There  is  no  direct  Federal  counterpart 
to  the  proposed  language.  This  language 
can  be  logically  inferred  from  section 
514(c)  of  SMCRA.  This  will  prevent 
frivolous  appeals  by  individuals  that  do 
not  have  an  adversely  affected  interest. 
The  Director  finds,  however,  that  the 
proposed  language  is  not  inconsistent 
with  SMCRA  at  section  514(c)  and  the 
Federal  regulations  at  30  CFR  773.13(c). 

8.  IC  13-4.1-14-1  Lands  Unsuitable; 
Planning 

This  section  is  amended  at  subsection 
(a)(3)  to  add  the  word  “any”  so  the 
provision  provides  that  no  surface  coal 
mining  will  exist  which  will  adversely 
affect  any  publicly-owned  park  or  “any” 
place  included  in  the  NRHP  or  the 
Indiana  SRHSS  or  natural  landmarks 
included  in  the  NRHP  unless  approved 


jointly  by  the  director  of  IDNR  and  the 
Federal,  State,  or  local  agency  with 
jurisdiction  over  the  park  or  the  historic 
site.  With  this  amendment,  the 
protection  is  applied  to  privately-owned 
NRHP  and  Indiana  SRHSS  sites  as  well 
as  those  publicly  owned.  Therefore,  the 
Director  finds  that  the  proposed 
amendment  is  no  less  efie^ve  than  the 
Federal  regulations  at  30  CFR  761.11(c). 

New  subsection  (b)  is  added  to 
provide  that  if  valid  existing  rights  exist 
or  joint  agency  approval  is  to  be 
obtained  under  subsection  IC  13-4.1- 
14-l(a)(3).  adverse  impacts  of  mining 
shall  be  minimized.  Subsection  (a)(3) 
provides  that  no  surface  coal  mining 
operation  may  exist  which  will 
adversely  affect  any  publicly  owned 
park  or  any  place  included  in  the  NRHP 
or  the  Indiana  SRHSS  or  natural 
landmarks  included  in  the  NRHP  unless 
approved  jointly  by  the  NRC  and  the 
Federal,  State  or  local  agency  with 
jurisdiction  over  the  park  or  the  historic 
site.  Indiana’s  rules  to  implement  this 
provision  are  provided  at  310  lAC  12- 
2-2(h).  The  Director  finds  the  proposed 
language  to  be  substantively  identical  to 
the  Federal  regulations  at  30  CFR 
780.31(a)(2). 

9.  Senate  Enrolled  Act  No.  121,  Section 
8 

Indiana  has  added  this  non-codified 
section  to  Indiana  Senate  Enrolled  Act 
(SEA)  No.  121  to  provide  that  IC  13- 
4. 1-3-3. 1  and  IC  13-4.1-^-3.1.  as 
added  by  SEA  121,  and  the  rules 
adopted  under  these  sections  by  the 
NRC  may  not  be  enforced  if  and  to  the 
extent  that  any  Federal  court  holds  that 
SMCRA  does  not  authorize  the 
requirements  of  records  searches,  field 
investigations,  or  other  studies  in 
connection  with  application  for  surface 
coal  mining  operations.  If  a  Federal 
court  of  comp>etent  jurisdiction  held  that 
such  provisions  in  SMCRA  or  the 
Federal  regulations  are  unconstitutional 
or  otherwise  invalid,  such  provisions 
would  be  unenforceable  by  OSM.  There 
is  no  direct  Federal  counterpart.  This 
section  is  similar  to  another  Indiana 
amendment  which  OSM  approved  on 
July  26, 1982  (see  47  FR  32071). 
Therefore,  the  Director  finds  that  the 
proposed  non-codified  section  will  not 
render  the  program  less  effective  and  is 
not  inconsistent  with  SMCRA  and  the 
Federal  regulations. 

10.  310  lAC  12-0.5-48  "'Fragile  Lands” 
Defined 

Indiana  proposes  to  amend  this 
definition  by:  Changing  at  subsection 
48(3),  the  term  “features”  to 
“formations;”  adding  a  new  subsection 
at  48(4)  to  read  “Paleontological  sites;” 


and  changing  at  subsection  48(5), 
“landmark  sites”  to  read  “landmarks.” 
The  Director  finds  that  these  changes 
are  identical  to  the  Federal  examples 
and.  therefore,  the  Indiana  definition  is 
no  less  effective  than  the  Federal 
definition  of  “Fragile  lands”  at  30  CFR 
762.5. 

11.  310  lAC  12-0.5-59  "Historic 
Lands"  Defined 

Indiana  proposes  to  amend  this 
definition  by  making  various  changes  to 
the  language  of  the  definition  so  the 
language  is  identical  to  that  of  the 
Federal  definition  at  30  CFR  762.5.  The 
Director  finds  that  the  amended 
definition  is  substantively  identical  to 
the  Federal  definition. 

12.  310 1  AC  12-2-1  Areas  Where 
Mining  is  Prohibited  or  Limited 

a.  This  provision  is  amended  to  add 
at  subsection  1(1)  protection  for  study 
rivers  and  study  river  corridors 
established  in  any  guidelines  pursuant 
to  the  Wild  and  Scenic  Rivers  Act  (16 
U.S  C.  1276).  This  Director  finds  that 
the  proposed  revisions  are  substantively 
identical  to  the  Federal  regulations  at  30 
CFR  761.11(a). 

b.  In  subsection  1(3),  the  words 
“publicly  owned  site”  are  deleted  and 
replaced  by  the  word  “place.”  In  the 
phrase,  “publicly  owned  natural 
landmarks,”  the  words  “publicly 
owned”  are  deleted.  The  words 
“publicly  owned  National  Register  or 
State  Register  Site”  are  deleted  and 
replaced  by  the  word  “place.”  With 
these  changes,  the  provision  extends 
protection  to  privately  owned  places  as 
well  as  those  publicly  owned.  The 
Director  finds  these  provisions  to  be  no 
less  stringent  than  SMCRA  at  section 
522(e)(3)  and  no  less  effective  than  the 
Federal  regulations  at  30  CFR  761.11(c), 

c.  Numerous  other  nonsubstantive 
changes  are  made  throughout  310  lAC 
12-2-1. 

13.  310  lAC  12-2-2  Procedures 

a.  In  subsection  2(c),  Indiana  proposes 
to  add  language  to  provide  that  if 
requested  by  an  agency,  the  Director  of 
IDNR  may  extend  the  30-day  response 
period  by  an  additional  30  days.  The 
proposed  language  also  provides  that  if 
no  response  is  received  within  the  30- 
day  period,  or  60-day  extended  period, 
the  Director  of  IDNR  may  make 
necessary  determinations  based  upon 
the  information  available.  The  Federal 
regulations  at  30  CFR  761.12(b)(2)  also 
provide  that  the  National  Park  Service 
or  the  U.S.  Fish  and  Wildlife  Service 
shall  be  notified  of  any  request  for  a 
determination  of  valid  existing  rights 
pertaining  to  areas  within  the 
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boundaries  of  areas  under  their 
jurisdiction  and  shall  have  30  days  from 
receipt  of  the  notification  in  which  to 
respond.  In  the  meeting  held  on 
September  17. 1992  (Administrative 
Record  Number  IND-1155),  the  IDNR 
stated  that  under  310  lAC  12-3- 
106(e)(1),  the  U.S.  Fish  and  Wildlife 
Service  and  the  National  Park  Service 
would  be  notified  of  any  request  for  a 
determination  of  valid  existing  rights 
pertaining  to  areas  within  the 
boundaries  of  areas  under  their 
jurisdiction.  The  Director  finds  that  the 
proposed  language  is  substantively 
identical  to  the  Federal  regulations  at  30 
CFR  761.12(b)(2).  In  addition,  the 
Director  finds  that  notification  of  the 
U.S.  Fish  and  Wildlife  Service  and  the 
National  Park  Service  under  310  lAC 
12-3-106(e)(l)  is  no  less  effective  than 
the  Federal  regulations  at  30  CFR 
761.12(b)(2)  which  requires  such  notice. 

b.  Subsection  2(h)  is  amended  in  two 
places  by  deleting  the  word  ‘‘site*’  and 
adding  in  its  place  the  word  “place.” 

The  counterpart  Federal  regulations  at 
30  CFR  761.12(0(1)  also  use  the  word 
“place.”  Therefore,  the  Director  finds 
that  the  proposed  changes  are  no  less 
effective  than  the  Federal  regulations. 

Subsection  2(h)(2)  is  amended  by 
adding  that  the  Director  of  IDNR,  upon 
request  by  the  appropriate  agency,  may 
grant  an  extension  to  the  30^ay  period 
for  an  additional  30  days.  The  Director 
finds  that  the  proposed  language  is 
substantively  identical  to  the  Federal 
regulations  at  30  CFR  761.12(0(1)  which 
also  authorize  granting  a  30-day 
extension  to  appropriate  agencies. 

c.  Subsection  2(ij  is  amended  to 
provide  that  if  310  lAC  12-2-2(h) 
applies  a  permit  for  surface  coal  mining 
operations  shall  not  be  issued  unless 
jointly  approved  by  all  affected 
agencies.  The  Director  finds  that  the 
proposed  amendments  are  substantively 
identical  tq^nd  no  less  effective  than 
the  counterpart  Federal  regulations  at  30 
CFR  761.12(0(2). 

d.  Subsection  2(k)  is  amended  to 
delete  the  phrase  “the  date  of 
enactment”  and  to  add  in  its  place 
“August  3, 1977.”  This  change 
precisely,  and  clearly,  places  August  3, 
1977,  as  the  date  of  enactment  (of 
SMCRA).  The  Director  finds  the  change 
to  be  consistent  with  and  no  less 
effective  than  the  counterpart  Federal 
language  at  30  CFR  761.12(h)  which 
uses  the  phrase  “date  of  enactment.” 

Subsection  2(k)  is  amended  by  adding 
that  a  determination  under  subsection 
2(k)  is  also  subject  to  the  administrative 
orders  and  procedures  under  IC  4-21.5. 
The  Director  finds  the  proposed 
language  is  consistent  with  and  no  less 
effective  than  the  Federal  regulations  at 


30  CFR  761.12(h)  which  provide  that 
such  a  determination  shall  be  subject  to 
administrative  and  judicial  review 
under  30  CFR  775.11  and  775.13. 

Subsection  2(k)  is  also  amended  to 
change  two  incorrect  references  to 
Federal  regulations  to  the  correct 
citations.  The  Director  finds  the 
proposed  changes  are  no  less  effective 
than  the  counterpart  Federal  regulations 
at  30  CFR  761.12(h). 

14.  310  lAC  12-3-13  Exploration  of 
More  Than  250  Tons;  Special 
Requirements 

This  section  is  amended  to  add  a 
requirement  at  new  subsection  (a)(1) 
that  an  application  for  exploration 
operations  removing  more  than  250  tons 
shall  include  a  statement  of  why 
extraction  of  more  than  250  tons  of  coal 
is  necessary  for  exploration.  The 
Director  finds  that  this  addition  is 
substantively  identical  to  the  Federal 
regulations  at  30  CFR  772.12(b)(7). 

Subsection  (a)(3)(A)(i)  is  amended  by 
deleting  language  which  specifies  that 
information  concerning  surface 
topography,  geological,  surface  water, 
and  other  physical  features  should  be 
included  in  the  required  narrative.  The 
Director  finds  that  the  deletion  of  the 
language  does  not  render  the  Indiana 
provision  less  elective  than  the 
counterpart  provision  at  30  CFR 
772.12(b)(3)  which  also  requires  a 
description  of  an  exploration  area,  but 
which  does  not  specify  the  details  of  its 
content. 

Subsection  (a)(3)(A)(iv)  is  amended  to 
require  a  narrative  description  of 
cultural,  archeological,  or  historic 
resources  listed  or  eligible  for  listing  on 
the  NRHP  or  the  Indiana  SRHSS,  and 
any  other  information  which  the 
director  of  IDNR  may  require  regarding 
known  or  unknown  cultural, 
archeological,  or  historic  resources 
consistent  with  310  LAC  12-3-29  or  310 
lAC  12-3-67.  Tlie  Director  finds  these 
changes  to  be  substantively  identical  to 
the  counterpart  Federal  regulations  at  30 
CFR  772.12(b)(8). 

Subsection  (a)(3)(C)  is  amended  to 
require  that  the  exploration  and 
reclamation  plan  include  the  estimated 
amounts  of  coal  to  be  removed  and  a 
description  of  the  methods  used  to 
determine  these  amounts.  The  Director 
finds  this  proposed  language  to  be 
substantively  identical  to  the  Federal 
reflations  at  30  CFR  772.12(b)(6). 

Subsection  (a)(4)  is  amended  to  add 
language  which  provides  that  each 
application  for  approval  of  exploration 
operations  shall  include,  if  the  surface 
is  owned  by  a  person  other  than  the 
applicant,  a  description  of  the  basis 
upon  which  the  applicant  claims  the 


right  to  enter  that  land  for  the  purpose 
of  conducting  exploration  and 
reclamation.  The  Director  finds  the 
proposed  language  to  be  substantively 
identical  to  the  counterpart  Federal 
lanf  age  at  30  CFR  772.12(b)(13). 

Numerous  other  nonsubstantive 
changes  are  proposed  for  310  LAC  12- 
3-13  which  the  Director  finds  to  be  no 
less  effecrtive  than  the  Federal 
regulations  at  30  CFR  772.12. 

15.  310  lAC  12-3-29  (Surface)  and  310 
lAC  12-3-67  (Underground)  Permit 
Applications;  Cultural  and  Historic 
Resources . 

Subsections  (a)  are  amended  to 
require  that  each  application  desc:ribe 
and  identify  the  nature  of  cultural, 
archeological,  and  historic  resources  in 
or  within  1,000  feet  of  the  proposed 

Eermit  area.  The  description  shall  be 
ased  on  information  obtained  from  the 
DLIPA.  In  its  submittal  of  these 
amendments,  Indiana  stated  that  the 
1,000-foot  criterion  was  added  to  more 
specificnlly  define  the  term  “adjac:ent 
areas,”  as  used  at  30  CFR  779.12(b)(1). 

The  Federal  regulations  at  30  CTR 
701.5  define  “adjacent  area”  as  the  area 
outside  the  permit  area  where  a  resource 
or  resources,  determined  acxording  to 
the  context  in  which  adjacent  area  is 
used,  are  or  reasonably  could  be 
expected  to  be  adversely  impacted  by 
proposed  mining  operations.  Including 
probable  impacts  from  underground 
workings.  In  a  preamble  discussion  of 
the  definition  of  “adjacent  area,”  OSM 
stated  that  the  size  of  the  adjacent  area 
could  vary  on  a  case-by-case  basis 
depending  upon  whether  impacts  on 
water,  fish  and  wildlife,  cultural 
resources,  or  others  are  being 
considered  (48  FR  14818,  April  5, 1993). 
OSM  also  stated  that,  alternatively,  the 
size  of  the  adjacent  area  could  also  be 
established  on  a  programmatic  basis  in 
a  State  program.  Indiana  has  chosen  to 
establish  the  size  of  the  adjacent  area 
concerning  cultural  resources  on  a 
programmatic  basis.  That  is,  Indiana  has 
concluded  that  1,000  feet  is  the  area 
within  which  cultural  resources  in 
Indiana  could  be  adversely  impacted  by 
mining  operations.  In  its  April  19, 1991, 
explanation  of  the  1,000- foot  criterion, 
Indiana  asserted  that  the  criterion  is 
justified  because:  (1)  Permit  boundaries 
must  encompass  all  surface  effects;  (2) 
Blasting  limits  are  established  for  each 
permit  to  ensure  no  damage;  (3)  All 
underground  mining  shadow  areas,  plus 
the  1,000-foot  perimeter  are  considered; 
and  (4)  the  1,000-foot  limit  is  a 
reasonable  extent  beyond  a  mine  permit 
boundary.  For  additional  information 
concerning  the  1,000-foot  limit,  see 
Finding  4,  above. 
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As  discussed  dmve  in  Finding  4.  the 
Director  finds  that  Indiana’s  use  of  the 
l,000-fix>t  criteiion  is  reasonable. 
liierefOTe,  the  Director  finds  that  the 
proposed  1,000-foot  criterion  at  310  lAC 
12-3-29/67(a)  is  no  less  effective  than 
the  Federal  regulations  at  30  CFR 
779.12(b)  and  783.12(b). 

Subs^tirms  (a)  also  provide  that  the 
description  of  the  nature  of  cultural, 
archeological,  and  historic  resources 
shall  be  based  on  information  obtained 
from  the  Indiana  DHPA.  As  discussed 
above  in  Finding  3,  OSM  has  concluded 
that  SHPO’s  are  the  official 
representatives  of  the  historic  resources 
in  the  States.  As  such,  they  can  be 
expected  to  possess  the  relevant 
information  concerning  such  resources. 
In  Indiana,  the  EHiPA  can  be  expected 
to  possess  sudi  information.  Where  the 
DHPA  determines  that  it  does  not 
possess  the  relevant  information,  the 
IDNR  has  established  procedures  to 
follow: 

(1)  The  DHPA  will  provide  its 
findings  to  the  Division  of  Reclamation, 
in  writing;  and 

(2)  The  Division  of  Reclamation 
would  then  determine,  based  on  all  the 
available  information  from  the 
permittee,  the  DHPA,  and  the  Division 
of  Reclamation’s  archeologist,  if  the 
permittee  would  be  requii^  to  provide 
additional  information. 

Under  Indiana’s  proposed  system,  all 
sources  of  information  would  be 
coiuddered.  Therefore,  the  Director  finds 
that  the  proposed  language  which 
provides  that  such  descriptions  shall  be 
based  on  information  obtained  horn  the 
DHPA  is  no  less  effective  than  30  CFR 
779.12. 

Subsections  ff))  have  been  added  to 
provide  that  the  Director  of  IDNR  shall 
require  the  permit  applicant  to  submit 
ad^tional  information  to  describe  and 
identify  the  nature  of  cultural, 
archeological,  and  historic  resources 
when  the  Director  of  IDNR  determines 
that  sufficient  information  is  not 
available  from  the  DHPA  to  identify  the 
nature  of  such  resources.  The  proposed 
language  also  identifies  commonly 
know  information  sources  but  does  not 
exclude  any  sources  of  information.  See 
Finding  3,  above,  for  additional 
information  concerning  this  process,  the 
IDNR,  and  the  DHPA. 

The  Federal  regulations  at  30  CFR 
779.12(b)  require  the  apphcant  to 
identify  the  nature  of  cultural, 
historicaL  and  archeological  resources 
within  the  proposed  permit  and 
adjacent  areas,  and  that  such 
description  shall  be  based  on  all 
available  infmmation.  Hie  Director 
finds  (also  see  Finding  3,  above)  that  the 


proposed  language  at  subsections  (b) 
will  assure  that  ^1  information  is 
considered  and,  therefore,  the  proposed 
subsections  are  no  less  effective  than  30 
CFR  779/783.12(b). 

Subsecticms  (c)  are  added  to  provide 
that  if,  based  upon  the  written 
comments  of  the  DHPA  and  other 
sources,  the  directin'  of  I£H^  determines 
there  is  a  substantial  likelihood  that 
there  are  imdiscovered  archeological  or 
historic  sites  that  may  be  eligible  for 
listing  on  the  NRHP  or  the  Indiana 
SRHSS  that  would  be  adversely  affected 
by  surface  coal  mining  operations,  the 
director  of  IDNR  may  require  the 
applicant  to  identify  and  evaluate  the 
nature  of  such  resources  through  any  of 
the  followii^:  (1)  Collection  of 
additional  information;  (2)  conduct  of 
field  investigaticmB;  cmd  (3)  other 
appropriate  analyses.  'The  coimterpart 
Federal  regulations  at  30  CTR  779/ 
783.12(b)(2)  provide  that  the  regulatory 
authority  may  require  the  applicant  to 
identify  and  evaluate  important  historic 
and  ar^eological  resources  that  may  be  • 
eligible  for  listing  on  the  NRHP, 
through;  (1)  Collection  of  additional 
information,  (2)  conduct  of  field 
investigations;  or  (3)  other  appropriate 
anal)rse8.  In  the  preamble  to  these 
Federal  regulations,  OSM  stated  that  it 
is  appropriate  for  the  regulatory 
authority  to  make  such  decisions  on  a 
case-by-case  basis.  Tte  Director  finds, 
therefore,  that  the  proposed  Indiana 
language  at  310  lAC  12-3-29/67(c)  is 
substantively  identical  to  the  Fede^ 
regulations  at  30  CFR  779/783.12(b)(2). 

Subsections  (d)  are  added  to  provide 
that  the  Director  of  IDNR  may  require  an 
applicant  to  evaluate  the  significance  of 
important  firdieological  and  historic 
sites  identified  imder  section  310  lAC 
12-3-29/67  through  any  of  the 
following:  (1)  Evaluation  of  records  of 
research  institutions  and  the  DHPA;  (2) 
evaluation  of  written  reports;  (3)  field 
investigations;  and  (4)  other  appropriate 
investigations.  In  its  submittal  of  this 
proidsion,  Indiana  asserted  that 
subsections  (d)  provide  for  adequate 
evaluation  of  the  eligibility  of  resources 
identified  under  section  310  lAC  12-3- 
29/67  to  meet  NRHP  or  Indiana  SRHSS 
criteria.  As  previously  discussed  above, 
the  Director  finds  that  the  propKtsed 
language  is  consistent  with  and  no  less 
effective -than  the  Federal  regulations  at 
30  CFR  779/783.12(b)(2)  which  provide 
that  the  regulatory  authority  may 
require  an  applicant  to  evaluate 
important  historic  and  archeological 
resources  that  may  be  eligible  for  listing 
on  the  NRHP. 

Subsections  (e)  as  added  to  provide 
that  projects  to  identify  or  evaluate 
cultural  resources  required  by 


subsections  310  lAC  12-3-29(b),  (c),  or 
(d)  and  12-3-67(b),  (c),  or  (d)  shall  be 
conducted  in  accordance  wi^  the 
standards  established  under  310  LAC 
19-3.  310  lAC  19-3  provides  standards 
for  investigation  that  will  be  required 
whenever  projects  to  identify  or 
evaluate  cultural  or  historic  resources 
are  necessary.  There  is  not  direct 
Federal  counterpart  to  this  section. 
However,  the  F^eral  rules  contemplate 
flexibility  such  as  this.  ’Ihus,  the 
Director  finds  that  the  proposed  rules 
are  consistmt  with  and  no  less  effective 
than  the  Federal  regulations  at  30  CFR 
779.12(b).  ^ 

16.  310  JAC 12-3-38  (Surface)  and  310 
lAC  12-3-75  (UndagTound)  Permit 
Applications;  Environmental  Resources; 
Maps 

In  addition  to  numerous 
nonsubstantive  changes,  these  sections 
include  the  follovring  substantive 
changes.  Subsections  310  LAC  12-3-38/ 
75(9)  (A)  and  (B)  (formerly  subsections 
(i))  have  been  amended  to  provide  that 
the  permit  application  shall  include 
maps  showi^  any  cultural, 
archeological,  at  mstoric  resources 
listed,  or  eligible  for  listing,  in  the 
NRHP  or  the  Indiana  SRHSS.  Prior  to 
these  amendments,  the  provisions  did 
not  require  information  concerning 
resources  eligible  for  such  listing.  'Ihe 
Director  finds  that  the  amended 
language  is  substantively  identical  to 
the  counterpart  Federal  regulations  at  30 
CFR  779/7B3,24(i). 

Indiana  has  also  amended  310  LAC 
12-3-38/75(9)(C)  to  provide  that  the 
required  maM  shall  also  show  all 
archeological  and  historic  sites  known 
by  the  DHPA  within  the  permit  and 
adjacent  area.  Pri<^  to  this  amendment, 
these  pro'visions  required  information 
concerning  all  known  archeological 
sites  within  the  permit  and  adjacent 
area. 

As  discussed  above  in  Finding  3,  the 
DHPA  is  the  State’s  official 
clearinghouse  of  the  historic  resources 
in  Indiana.  As  such,  the  DHPA  can  be 
expected  to  possess  much  of  the 
relevant  information  concemiiig  such 
resources.  Also,  as  discussed  in  Finding 
3  above,  where  the  DHPA  does  not 
possess  the  relevant  information,  the 
IDNR  has  establi^ed  procedures  which 
should  assure  that  all  relevant 
information  is  obtained  and  considered 
by  the  IDNR.  Under  the  proposed 
amendments  at  310  lAC  12-3-29/67  (c) 
and  (d).  the  director  of  IDNR  may 
require  the  applicant  to  provide 
additional  information  from  other 
sources  if  the  DHPA  determines  that  it 
has  insufficient  information.  Therefore, 
the  Director  finds  that  the  proposed 
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amendments  are  no  less  effective  than 
the  Federal  regulations  at  30  CFR  779/ 
783.24(i). 

17.310  lAC  12-3-52  (Surface)  and  310 
lAC  12-3-84  (Underground)  Permit 
Applications:  Reclamation  Plan; 
Protection  of  Public  Parks  and  Historic 
Lands 

Subsections  (a)  are  amended  to 
provide  that  for  any  public  parks  or  any 
historic  lands  listed  on  the  NRHP  or  the 
Indiana  SRHSS  that  may  be  adversely 
affected  by  the  proposed  operations  the 
submitted  plan  shall  describe  the 
measures  to  be  used:  (1)  To  prevent 
adverse  impacts;  or  (2)  If  valid  existing 
rights  exist  or  joint  agency  approval  is 
to  be  obtained  under  310  lAC  12-2-1(3) 
to  minimize  adverse  impacts. 

The  proposed  language  is  nearly 
identical  to  the  coxmterpart  Federal 
regulations  at  30  CFR  780.31(a)  and 
784.17(a)  with  one  exception.  Where  the 
proposed  language  reads  "or  any 
historic  lands"  listed  on  the  NRHP,  the 
counterpart  Federal  regulations  read  “or 
any  places"  listed  on  the  NRHP.  That  is, 
the  proposed  language  reads  “historic 
lands"  where  the  Federal  language  reads 
“places." 

Indiana  defines  “historic  lands"  at 
310  lAC  12-0.5-59,  and  that  definition 
is  substantively  identical  to  the  Federal 
definition  of  “historic  lands"  at  30  CFR 
762.5  (see  Finding  11  above).  Indiana 
defines  “historic  lands”  to  mean,  for  the 
purposes  of  310  lAC  12,  areas 
containing  historic,  cultural,  or 
scientific  resources.  The  phrase 
“historic,  cultural,  or  scientific 
resources"  would  include  structures, 
artifacts,  and  objects  in  addition  to 
actual  land. 

The  Director  finds,  therefore,  that  the 
proposed  language  at  310  lAC  12-3-52/ 
84(a)  is  no  less  effective  than  the 
Federal  regulations  at  30  CFR  780.31(a) 
and  784.17(a). 

Subsection  (b)  is  added  to  provide 
that  the  Director  of  IDNR  may  impose 
conditions  that  require  the  applicant  to 
protect  historic  or  archeological 
properties  listed  on  or  eligible  for  listing 
on  ^e  NRHP  or  the  Indiana  SRHSS 
through  appropriate  mitigation  and 
treatment  measures  consistent  with  the 
standards  established  under  310  lAC 
19-3.  Mitigation  and  treatment 
measures  must  be  approved  by  the 
Director  of  BDNR  after  consideration  of 
the  comments  of  the  DHPA.  Subsection 
(b)  further  provides  that  required 
measures  that  avoid  impacts  must 
remain  in  place  throughout  all  mining 
and  reclamation  operations.  Required 
measures  that  involve  the  mitigation  of 
impacts  through  excavation  or 
documentation  may  be  taken  after 


permit  issuance  provided  that  they  are 
completed  before  the  property  is 
affected  by  any  minine  operation. 

The  Indiana  rule  diners  from  the 
Federal  rule  in  several  ways.  Indiana 
provides  for  mitigation  and  treatment 
measures  consistent  With  the  standards 
established  under  310  lAC  19-3. 
Throughout  the  cultural  and  historic 
resources  rules,  there  is  a  constant 
theme  of  flexibility.  The  State  regulatory 
authority  is  free  to  choose  its  method 
that  will  fulfill  the  minimiun 
requirements  set  forth  by  SMCRA  and 
its  implementing  regulations.  The 
Director  concludes  &at  Indiana  has 
adopted  a  reasonable  approach  that 
fulfills  the  minimum  Federal 
requirements. 

The  Indiana  rule  also  is  different  than 
the  Federal  rules  in  that  mitigation  and 
treatment  measures  must  be  approved 
by  the  Director  after  consideration  of  the 
comments  of  the  DHPA.  This  difference 
is  superficial.  The  Federal  rules  require 
that  the  SHPO  be  “notified  of  each 
permit  application  and  given  an 
opportunity  to  comment"  52  FR  at 
4249.  While  the  DHPA  is  not  the  SHPO, 
it  is  the  Indiana  a  agency  which  houses 
the  archeological,  cultural  and  historic 
resources  information.  Thus.  Indiana  is 
explicitly  stating  what  the  Federal  rule 
impliedly  states. 

The  Indiana  rules  also  require  that  all 
measures  must  remain  in  place 
throughout  the  mining  and  reclamation 
operations.  Again,  the  Indiana  rule  is 
explicitly  stating  what  the  Federal  rule 
implies.  It  would  not  be  logical  to 
remove  protective  measures  until 
mining  was  completed.  Otherwise,  such 
protection  may  be  ineffective  since 
damage  could  occur  at  any  point  in  the 
mining  operation. 

Finmly,  Indiana  requires  that 
excavation  or  documentation  must  be 
completed  before  the  property  is 
affected  by  any  mining  operation.  The 
Federal  rule  is  more  general  in  its 
language.  It  states  that  appropriate 
mitigation  and  treatment  measures  must 
be  completed  before  the  property  is 
affected.  OSM  has  determined  that 
Indiana’s  measures  are  appropriate  tmd 
will  protect  the  properties.  Therefore, 
the  Director  finds  tlie  proposed  language 
is  no  less  effective  than  the  Federal 
regulations  at  30  CFR  780.31(b)  and 
784.17(b). 

18.  310  lAC  12-3-1 12  Permit  Approval 
or  Denial 

In  addition  to  several  nonsubstantive 
changes,  Indiana  proposes  to  add  new 
subsection  (p)  concerning  a  required 
written  finding  for  permit  approval. 
Under  subsection  (p)  the  Director  of  the 
IDNR  must  make  a  Moritten  finding  that 


the  effect  of  the  proposed  mining 
operation  on  properties  or  sites  eligible 
for  listing  on  the  NRHP  or  the  Indiana 
SRHSS  has  been  taken  into  account. 
Indiana  also  provides  that  this  finding 
may  be  supported  in  part  by  inclusion 
of  appropriate  permit  conditions  or 
changes  in  the  operation  plan  to  protect 
these  properties  or  sites,  or  by  a 
documented  decision  that  no  additional 
protection  measvures  are  necessary.  The 
proposed  language  is  substantively 
identical  to  the  coimterpart  Federal 
regulations  at  30  CFR  773.15(b)(1) 
except  that  where  the  Federal  regulation 
provides  for  properties  “listed  on  and 
eligible  for  listing  on"  the  NRHP, 

Indiana  provides  for  properties  “eligible 
for  listing  on"  the  NRHP  or  Indiana 
SRHSS.  However,  the  governing  Indiana 
statute  at  IC  13-4. 1-4-3. 1(a)  provides 
that  the  Director  of  the  IDNR  may  not 
approve  a  permit  application  unless  the 
Ehrector  of  the  IDNR  states  in  writing 
that  the  Director  has  considered  the 
effects  of  the  proposed  mining  operation 
or  any  place  “listed  on  or  eligible  for 
listing  on"  the  NRHP  or  the  Indiana 
SRHSS.  Therefore,  the  Director  finds 
that  the  proposed  rule  language  in 
concert  with  the  governing  statute  is  no 
less  effective  than  the  Federal 
regulations. 

Indiana  also  proposes  to  add  to 
subsection  (p)  that  the  Director  of  the 
IDNR  in  making  the  finding  required  by 
subsection  (p)  must  take  into  account: 

(1)  The  relative  importance  of  the 
property  or  site  to  other  properties  or 
sites  based  upon  information  available 
from  the  DHPA;  and  (2)  the  estimated 
cost  of  any  treatment  or  mitigation 
measures  required  by  the  Director  of  the 
IDNR.  The  estimate  shall  be  provided  by 
the  applicant  and  shall  be  prepared  by 
a  person  qualified  as  a  principal 
investigator  at  310  LAC  19-3-4.  The 
estimate  shall  be  accompanied  by  the 
scope  of  work  and  any  other  documents 
that  provide  the  basis  for  the  estimate. 
Indiana  further  provides  that  a  decision 
that  treatment  or  mitigation  measures 
are  not  required  shall  not  be  based  on 
cost  alone.  As  discussed  above  at 
Finding  6,  above,  concerning  the 
proposed  statutes  which  govern  these 
rules,  Indiana’s  approach  of  balancing 
the  relative  importance  of  a  site  to  other 
sites  and  the  cost  of  an  investigation  is 
that  type  of  flexible  approach 
contemplated  by  OSM.  The  Director 
finds,  therefore,  that  the  proposed  rules 
are  not  inconsistent  with  SMCRA  and 
no  less  effective  than  the  Federal 
regulations. 
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19.  310  lAC  12-3-121 
Permit  Revisions 

In  addition  to  numerous 
nonsubstantive  changes  throughout  this  ■ 
section,  Indiana  proposes  to  add  new 
subsection  (dK7). 

Proposed  subsection  (d)(7)  provides 
that  the  Director  of  IDNR  may  require  an 
applicant  for  an  incidental  boundary 
revision  to  protect,  within  the  expanded 
boundaries,  any  historic  or 
archeological  properties  listed  or 
eligible  for  listing  on  the  NRHP  or  the 
Indiana  SRHSS  to  prevent  or  minimize 
adverse  impacts  through  appropriate 
mitigation  and  treatment  measures.  In 
the  me^ng  held  on  September  17, 1992 
(Administrative  Record  Number  IND- 
1155).  Indiana  clarified  that  the  IDNR 
can  require  the  identification  of 
properties  listed  or  eligible  for  listing  on 
the  NRHP  or  the  Indiana  SRHSS  within 
the  expanded  boimdaries  of  an 
incidental  boundary  revision  under  310 
lAC  12-3-121(d)(4)  (B)  and  (C).  There  is 
no  direct  Federal  counterpart  to  the 
propKwed  language.  Neither  section 
511(a)  of  SMC31A  nor  30  CFR  774.13(d) 
define  incidental  boundary  revision. 
However,  the  Director  finds  that  the 
proposed  language  is  not  inconsistent 
with  SMCRA  or  the  Federal  regulations. 

rv.  Summary  and  Disposition  of 
Comments 

Agency  Comments 

Pursuant  to  section  503(b)  of  SMCiRA 
and  30  CFR  732.17(h)(ll)(i),  comments 
were  solicited  Irom  various  interested 
Federal  agencies. 

1.  Rules  proposed  under  amendment 
#91-8.  The  U.S.  Environmental 
Protection  Agency  (EPA)  responded  and 
concurred  without  comment.  The  U.S. 
Fish  and  Wildlife  Service  and  the 
Bureau  of  Mines  also  responded  and 
had  no  comments.  The  Advisory 
Council  on  Historic  Preservation 
(ACHP)  expressed  objections  to  310  lAC 
12-3-29  and  12-3-38  which  leave 
decisions  about  the  need  for 
identification  and  evaluation  of 
archeological  properties  to  the 
discretion  of  the  Director  of  IDNR.  This, 
ACHP  asserts,  places  the  burden  of 
identification  on  the  State  Historic 
Preservation  Officer  (SHPO).  It  is 
appropriate  and  consistent  with  the 
Fe^ral  regulations  that  the 
decisionmaking  is  discretionary.  The 
Federal  historic  rules  are  “designed  to 
allow  regulatwy  authorities  maximum 
flexibility  in  adopting  procedures  which 
are  suitable  for  conditions  existing  in 
the  individual  States.  The  rules 
emphasize  reasonable  decisitHunaking 
about  historic  resources  without 


specifying  all  the  means  by  which  State 
regulatory  authorities  choose  to  achieve 
the  specified  results"  (52  FR  4244,  4246; 
Feb.  10, 1987).  "(Tlhis  will  require 
regulatory  authorities  to  use  judgment 
in  determining  what  is  an  appropriate 
action  in  a  specific  case,  this  approach 
will  allow  each  regulatory  authority  to 
develop  procedures  best  suited  to  ffie 
individual  circumstances  of  its  State" 

(52  FR  at  4249).  In  addition,  the  Director 
notes  that  in  Indiana,  the  Director  of 
IDNR  is  the  SHPO,  but  it  is  the  DHPA 
which  houses  the  archeological,  cultural 
and  historic  resources  information.  The 
DHPA  is  responsible  for  providing 
written  recommendations  to  the  SHPO 
concerning  archeological,  cultural,  and 
historical  resources.  Rather  than  being  a 
burden,  it  is  a  primary  function  of  the 
DHPA. 

The  ACHP  commented  that  none  of 
the  regulaticms  set  forth  by  Indiana 
require  other  than  “consi^ration"  of 
any  comments  from  the  DHPA.  That  is. 
there  are  no  provisions  for  formal 
consultation  with  the  DHPA  to  ensure 
that  historic  properties  are  fully 
considered  in  the  pmmitting  process.  A 
similar  comment  was  raised  in  the 
Federal  rules.  Commenters  wanted  OSM 
to  include  a  formal  role  by  the  SHPO  in 
the  permitting  process.  OSM  responded 
by  staling  the  role  of  the  SHPO  is 
impcHtant  but  that  the  SHPO  and  state 
regulatory  authority  are  both  State 
agencies  and  “it  is  appropriate  to  leave 
the  details  of  the  consultation  processes 
between  them  to  the  individual  States" 
(52  FR  at  4249).  Thus,  the  SHPO  is  only 
an  advisor  and  not  the  ultimate 
decisionmaker  (51  at  3805).  The 
ultimate  decisionmaker  is  the  State 
regulatory  authority.  The  Director  notes 
that  the  proposed  rules  allow  sufficient 
opportunity  for  DHPA  comment  during 
the  permit  review  process  (see  Finding 
3,  ateve),  and  that  the  DHPA  can 
interpose  objections  to  all  permit 
decisions. 

ACHP  also  commented  that  as  for 
religious  or  cultural  properties 
significant  to  Native  Americans,  not  all 
may  be  "historic,"  and  thus  subject  to 
the  proposed  Indiana  regulations  as 
“historic  lands.”  However.  ACHP  notes 
the  provisions  of  the  American  Indiana 
Religious  Freedom  Act  (Pub.  L.  95-341) 
may  apply  in  some  situations. 

2.  Statutes  proposed.  The  EPA 
concurred  without  comment,  the  U.S. 
Soil  (3onsef\'ation  Service  and  the  U.S. 
Fish  and  Wildlife  Service  responded 
with  no  comments. 

The  ACHP  expressed  concern  over 
Indiana's  choice  of  the  word  “known" 
at  proposed  IC  13-4.1-3-3(a)(13).  The 
ACHP  argues  that  the  showing  of  known 
sites  on  maps  is  “of  very  little  assistance 


in  making  decisions  about  the  impact  of 
surface  mining  operations  on 
archaeological  and  historic  properties. 
The  vast  majority  *  *  •  have  not  been 
discovered.”  SMCRA  at  507(b)(13) 
requires  the  permit  applicant  to  show 
on  a  map  all  “significant  known 
archeological  sites  existing  on  the  date 
of  application.”  (Emphasis  added.)  TTie 
regulations  at  both  the  Federal  and  State 
level  are  what  define  and  clarify  what 
is  meant  by  their  statutes  (see  30  CFR 
779.12(b)  and  310  lAC  12-3-29). 

The  National  Park  Service  (NPS) 
commented  on  IC  13-4.1-1-3  and 
asserted  that  the  definition  of 
“substantial  legal  and  financial 
commitments  in  a  surface  coal  mining 
operation"  is  too  broad  and  conflicts 
with  the  Federal  definition. 

According  to  the  NPS,  the  definition 
is  too  broad  because  Indiana  extends  the 
definition  to  “capital-intensive  activities 
beyond  those  significant  mvestments 
related  to  long-term  coal  contracts  as 
specified  in  30  CFR  762.5.”  The  Director 
disagrees.  As  noted  in  Finding  1(b), 
above,  Indiana  has  two  examples  of 
“capital-intensive  activities"  that  are 
not  listed  in  the  Federal  definition. 

These  examples  are  consistent  with 
Congres«onal  intent.  In  the  preamble  to 
the  Federal  rule,  the  Director  quoted 
language  from  a  Senate  Report  that  said; 
“(ijn  order  to  preclude  designation  (as 
unsuitable  for  mining],  it  must  be 
established  that  specific  plans  and 
specific  contracts  for  sale  of  coal  and 
purchase  of  necessary  equipment  *  *  * 
were  in  existence  on  the  date  of 
enactment."  (Emphasis  added)  48  FR 
41312,  41327  (September  14, 1983).  The 
Indiana  acquisition  of  capital  equipment 
example,  which  OSM  previously 
approved  in  Kentucky,  is  just  that  t}rpe 
of  necessary  equipment  purchase  that 
Congress  was  contemplating.  The  other 
example,  that  of  improvement  or 
modification  of  coal  lands,  is  also  a 
significant  investment  that  is  not  solely 
based  on  the  cost  of  acquiring  the  coal 
in  place  or  the  right  to  mine  such  coal. 

Two  commenters  addressed  the  term 
“nature”  at  IC  13-4. 1-3-3. 1(a).  The 
ACHP  commented  that  the  term  “nature 
of  is  misleading  since  section  106  of 
the  National  Historic  Preservation  Act 
requires  that  only  “significant” 
properties  that  are  on  or  eligible  for  the 
NRHP  be  considered.  The  Council  for 
the  Conservation  of  Indiana 
Archaeology,  Inc.  (CCIA)  noted  that  the 
term  “nature"  is  not  defined  and  is 
inappropriate.  In  response,  the  Director 
notes  that  the  term  “nature"  is  used  in 
the  Federal  regulations  at  30  CFR  779.12 
concerning  permit  applications.  Also, 
under  the  proposed  Indiana  provision, 
all  cultural  and  historic  sites  will  be 
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identified  including  significant 
properties  on  or  eligible  for  listing  on 
the  NRHP. 

The  NPS  commented  that  IC  13-4.1- 
4-3  (a)  does  not  state  how  the  chief  of 
IDNR  will  consider  the  effects  of  the 
proposed  mining  operation  on  historic 
properties.  In  response,  the  Director 
notes  that  under  the  process  to  be 
instituted  by  Indiana  under  the 
proposed  provisions  the  Indiana  DHPA 
will  provide  a  written  evaluation  of  the 
identity  and  nature  of  cultural  and 
historic  resources.  If  additional 
information  is  needed,  the  DHPA  will  so 
state  in  writing  to  the  Chief,  Division  of 
Reclamation  and  to  the  permittee.  The 
Chief.  Division  of  Reclamation  will 
make  a  final  decision,  with  reliance  on 
the  information  provided  by  the  DHPA, 
on  a  case-by-case  basis. 

The  NPS  commented  on  IC  13-4.1—4- 
3.1.  NPS  commented  that  IC  13—4.1-4- 
3.1(b)  implies  that  compliance  with 
Federal  historic  preservation  law  is 
optional.  The  Director  disagrees.  The 
proposed  language  authorities  the 
imposition  of  permit  conditions  to 
prevent  or  mitigate  adverse  effects  on 
places  listed  or  eligible  for  listing  on  the 
NRHP  or  the  Indiana  SHRSS.  In  the 
proposed  rules  at  310  lAC  12-3.-52(a), 
Indiana  requires  that  proposed 
reclamation  and  operation  plans  include 
a  description  of  the  measures  to  be  used 
to  prevent  or  minimize  adverse  impacts 
of  any  historic  lands  listed  on  the  NRHP 
or  the  Indiana  SRHSS  that  may  be 
adversely  affected  by  the  proposed 
operations. 

NPS  commented  that  under  IC  13- 

4.1-4-3. 1(c)(2)  which  authorizes  the  use 
of  amateurs  in  any  field  investigation, 
studies,  or  records  researcher,  although 
it  is  legitimate  to  include  both  amateurs 
and  professionals,  such  participation 
should  be  guided  by  36  CFR  61.4  as  a 
means  of  establishing  minimum 
qualification  standards  for  cultural 
resource  professionals.  This  issue  was 
raised  in  a  Kentucky  amendment  and 
OSM  rejected  requiring  such  standards. 
See  54  FR  51391,  51393  Pecember  15, 
1989).  A  similar  issue  was  also  raised 
when  the  Federal  rules  were  proposed. 
In  the  Federal  rule,  a  commenter  wanted 
State  regulatory  authorities  to  hire 
qualified  professional  personnel  to 
conduct  any  historic  resources  activities 
(52  FR  4244,  4251;  February  10, 1987). 
OSM  did  not  agree  that  such  activity 
needed  to  be  carried  out  by 
professionals.  “The  regulatory 
authorities  are  responsible  for  making 
reasonable  decisions  about  historic 
resources  and  for  ensuring  that  they 
have  been  considered  in  the  permitting 
process.  Issuance  of  a  permit  requires  a 
finding  that  they  have  fulfilled  this 


responsibility"  (52  FR  at  4251) 
(emphasis  added).  This  flexibility  in  the 
Federal  rules  is  a  constant  theme 
throughout  the  cultural  and  historic 
resources  rules.  “The  rules  emphasize 
reasonable  decisionmaking  about 
historic  resources  without  specifying  all 
the  means  by  which  State  regulatory 
authorities  choose  to  achieve  the 
specified  results”  (52  FR  4246).  Thus,  if 
Indiana  does  not  want  to  adopt  the 
standards  of  36  CFR  61.4,  the  State  is 
firee  to  do  so  as  long  as  there  is 
reasonable  decisionmaking  that  fulfills 
the  minimum  requirements  set  forth  by 
SMCRA  and  its  implementing 
regulations.  The  Director  concludes  that 
Indiana  has  adopted  a  reasonable 
approach  that  fulfills  the  minimum 
Federal  requirements. 

ACHP  commented  that  in  IC  13-4.1- 
4-3. 1(c)(3)  the  term  “substantial 
likelihood"  is  undefined  and  open  to 
varying  interpretations.  The  Director 
notes  that  as  discussed  in  Finding  6, 
OMS  has  stated  (56  FR  4257;  February 
10, 1987)  that  in  general,  the  regulatory 
authority  should  strive  to  limit  survey 
requirements  to  situations  in  which 
there  is  a  substantial  likelihood  of 
important  resources  being  found.  It  is 
appropriate  for  the  regulatory  authority 
to  make  such  decisions  on  a  case-by¬ 
case  basis.  In  addition,  the  proposed 
implementing  rules  at  310  lAC  12-3- 
29(c)  provide  that  such  decisions  be 
based  on  written  comments  of  the 
Indiana  DHPA.  Therefore,  Indiana’s 
interpretation  of  “substantial 
likelihood"  should  be  consistent  with 
the  standards  commonly  applied  in  the 
archeological  and  historic  preservation 
communities. 

The  NPS  commented  that  IC  13-4.1- 
4-3. 1(c)(3)  should  be  rewritten  to 
provide  that  field  studies  are  required 
where  a  likelihood  exists  that 
archeological  or  historic  sites  are 
present.  The  Director  disagrees.  As 
written,  the  provision  merely  strives  to 
limit  studies  where  there  is  not 
substantial  likelihood  that  such  sites 
exist.  As  discussed  in  Finding  6,  above, 
in  the  preamble  to  the  coimterpart 
Federal  regulations  at  30  CFR 
779.12(b)(2)  and  783.12(b)(2).  OSM 
stated  that  in  general,  the  regulatory 
authority  should  strive  to  limit  survey 
requirements  to  situations  in  which 
there  is  a  substantial  likelihood  of 
important  resources  being  found. 

NPS  commented  that  IC  13—4.1—4- 
3.1(c)(4)(B)  should  be  amended  to 
define  factors  other  than  cost,  which 
should  also  be  considered  when 
deciding  whether  to  proceed  with  field 
investigations.  As  discussed  in  Finding 
6.  above,  there  is  no  direct  Federal 
counterpart  to  this  proposed  provision. 


However,  the  Director  noted  that  OSM 
encourages  regulatory  authorities  to 
make  decisions  concerning  historic 
resources  which  balance  the  interest  of 
the  public  in  such  resources  against  the 
need  to  mine  coal.  Cost  is  but  one  factor 
a  regulatory  authority  would  consider. 
Although  each  relevant  factor  is  not 
proposed  for  inclusion  in  the  Indiana 
provisions,  such  factors  will  be 
considered  as  a  consequence  of 
Indiana’s  proposed  provisions  which 
provide  for  the  participation  of 
professional  and  amateur  archeologists, 
anthropologists,  historians  or  related 
experts  as  well  as  the  DHPA. 

The  U.S.  Forest  Service  (USFS) 
commented  that  it  is  inappropriate  at  IC 
13— 4.1-4-3.1(a)  to  lump  language 
concerning  sites  “listed  on”  and 
“eligible  for"  listing  on  the  NRHP  into 
one  category.  The  Director  notes  that  IC 
13— 4.1-14-l(a)(3)  and  the  proposed 
implementing  rules  at  310  LAC  12-3-52/ 
84(a)  clearly  separate  the  rules  for 
“listed”  and  “eligible  for”  sites,  and 
provide  clear  intent  to  prevent  adverse 
impacts  to  NRHP  listed  sites  as  do  the 
Federal  regulations  at  30  CFR  780.31 
and  784.17. 

The  USFS  commented  that  IC  13-4.1- 
4-3. 1(c)(2)  which  provides  for 
participation  by  amateurs  in 
archeological  investigations  seems 
unnecessarily  burdensome  for  coal 
companies.  In  response,  the  Director 
notes  that  the  provision  merely  requires 
that  implementing  rules  cannot  restrict 
amateurs  from  participating  in  any 
needed  archeological  investigations. 

The  USFS  commented  that  in  IC  13- 

4.1- 4-3. 1(c)(2)  the  words  “substantial 
likelihood"  implies  a  predictable  level 
of  success  which  is  not  yet  attainable  in 
the  Midwest.  In  response,  and  as  noted 
above  in  Finding  6,  the  regulatory 
authority  should  strive  to  limit  survey 
requirements  to  situations  in  which 
there  is  a  substantial  likelihood  of 
important  resources  being  found.  To 
help  accomplish  this,  the  regulatory 
authority  should  make  such  decisions 
on  a  case-by-case  basis. 

The  USFS  commented  that  at  IC  13- 

4. 1- 4-3. 1(c)(4)(A),  the  required 
comparison  of  the  relative  importance  of 
a  site  eligible  for  listing  on  the  NRHP 
would  be  lengthy  if  indeed  they  could 
be  made  at  all.  In  response,  the  Director 
notes  that  Indiana’s  requirement  that 
such  a  comparison  be  made  is  not 
inconsistent  with  SMCRA  and  the 
Federal  regulations  and  that  the  exact 
method  for  implementation  is  left  to  the 
States  to  decide. 

The  ACHP  commented  that  proposed 
IC  13— 4.1— 4-3. 1(c)(5)  should  be  clarified 
by  providing  that  under  this  provision, 
artifacts  can  be  retained  by  an 
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appropriate  laboratory  long  enough  to 
complete  analysis  and  reporting,  before 
being  returned  to  their  owners.  In 
response,  the  Director  notes  that 
although  the  provision  does  not  contain 
such  language,  the  proposed  language 
does  not  prohibit  artifacts  being  retained 
for  study  before  being  returned  to  their 
owners. 

The  ACHP  commented  that  at  IC  13- 
4.1-14-1,  all  exclusions  based  on  “valid 
existing  rights"  should  be  deleted.  As 
discussed  in  Finding  8,  above,  the 
proposed  language  is  substantively 
identical  to  the  Federal  regulations  at  30 
CFR  780.31(a)(2). 

Public  Comments 

The  public  comment  periods  and 
opportunities  to  request  a  public 
hearing  were  announced  as  follows:  (1) 
For  the  proposed  statutes  in  SEA  121, 
which  are  provided  in  Public  Law  108- 
1988,  in  the  May  10, 1988,  Federal 
Register  (53  FR  16560);  (2)  For  the 
proposed  statutes  in  amendment  91-1, 
which  are  provided  in  Public  Law  104- 

1990,  in  the  March  21, 1991,  Federal 
Register  (56  FR  11980);  (3)  For  the 
proposed  rules  in  amendment  91-8,  in 
the  August  9, 1991,  Federal  Register  (56 
FR  37868),  in  the  August  19, 1991, 
Federal  Register  (57  FR  37498);'and  (4) 
For  the  proposed  rules  In  amendment 
91-7C  in  the  July  9, 1992,  Federal 
Register  (56  ^  31093).  Tbe  public 
comment  periods  ended  on  June  9, 

1988,  April  22, 1991,  September  9, 

1991,  September  3, 1992,  and  August  8, 
1991,  respectively.  A  public  hearing  was 
held  on  June  6, 1988  (Administrative 
Record  Number  INrM)579),  concerning 
the  proposed  statutes  in  SEA  121.  No 
other  public  hearing  was  requested  so 
none  was  held. 

Several  commenters  believed  that 
proposed  1C  13-4.1-3-3  is  inconsistent 
with  36  CFR  800.4  and  OSM’s 
regulations  because  it  restricts 
information  to  that  known  by  the  DHPA, 
while  the  Federal  regulations  require 
information  from  all  available  sources. 
The  purpose  of  the  Federal  rules  on 
historic  resovu'ces  was: 

(T]o  ensure  that  as  part  of  those  [state] 
programs  regulatory  authorities  have 
regulations  and  procedures  which  enable 
them  to  make  reasonable  and  informed 
decisions  about  the  disposition  of  important 
historic  resoiuoes.  The  rules  are  designed  to 
allow  regulatory  authorities  maximum 
flexibility  in  adopting  procedures  which  are 
suitable  for  conditions  existing  in  the 
individual  States.  The  rules  emphasize 
reasonable  decisionmaking  about  historic 
resources  without  specifying  all  the  means  by 
which  State  regulatory  authorities  choose  to 
achieve  the  specified  results.  (Emphasis 
added)  52  FR  4244,  4246;  (February  10, 
1987). 


As  discussed  in  Finding  3,  above,  the 
Indiana  amendment  is  no  less  effective 
than  the  Federal  regulation.  An 
analogous  condition  exists  at  30  CFR 
779.12(b).  The  Federal  regulation  at  30 
CFR  779.12(b)  requires  the  applicant  to 
describe  and  identify  all  cultural, 
historic  and  archeological  resources 
listed  or  eligible  for  listing  on  the 
National  Register  of  Historic  Places  and 
known  archeological  sites.  The 
description  is  to  be  based  on  all 
available  information.  Typically,  the 
SHPO  "searches"  all  available  soim:es 
and  not  the  applicant  (51  FR  3802,  3805; 
January  30, 1986).  SHPO’s  "are  the 
official  representatives  of  historic 
resources  in  the  States.  As  such,  they 
can  be  expected  to  possess  the  relevant 
data  concerning  such  resources. 
Regulatory  authorities  can  make  other 
provisions  in  their  own  programs  in 
those  States  where  this  is  not  the  case" 
(52  FR  4244, 4258-59;  February  10, 
1987).  Indiana  has  decided  to  make  the 
DHPA  the  only  source.  It  is  the  only 
source  in  the  sense  that  the  applicant 
need  only  go  to  the  DHPA.  In  reality,  the 
DHPA  is  collective  of  all  available 
sources.  This  choice  is  what  was 
contemplated  by  OSM  in  allowing  the 
State  regulatory  authorities  the 
flexibility  of  choosing  the  means  that 
will  achieve  the  desired  result  of  a  well- 
informed  decisionmaker. 

Several  commenters  also  contended 
that  the  DHPA  does  not  have  complete 
site  records.  As  noted  in  Finding  3, 
above,  if  the  DHPA  does  not  have 
adequate  information,  it  will  report  such 
to  the  Division  of  Reclamation  of  the 
IDNR.  The  Chief,  Division  of 
Reclamation  then  will  decide  if  it  needs 
additional  information.  This  is  not  a 
departure  from  the  Federal  regulations 
(see  30  CFR  779.12(b)(2)).  The  SHPO  or 
in  this  case  the  DHPA  is  an  advisor  and 
not  the  ultimate  descisionmaker  (51  FR 
at  3605).  The  ultimate  decisionmaker  is 
the  State  regulatory  authority.  If  it 
determines  additional  information  is 
needed  it  will  require  the  applicant  to 
submit  additional  information  through 
held  investigations  and  the  like  (also  see 
Finding  15  above). 

The  Council  for  the  Conservation  of 
Indiana  Archeolo^,  Inc.  (CCIA) 
commented  that  the  amended  law  in  IC 
13-4.1-3-3.1(a)  and  IC  13-4.1-4-3.1(b). 
by  using  phrases  as  "may  require”  and 
"may  impose"  allow  too  great  discretion 
in  decisions  that  are  critical  to  the 
identification,  evaluation,  and  treatment 
of  archeological  resources.  In  response, 
the  Director  notes  that  Federal 
regulations  at  30  CFR  779.12(b)(2)  and 
783.12(b)(Z)  also  use  such  phrases  as 
“may  require”  in  the  regulations 
concerning  the  identification  and 


protection  of  such  resources.  As 
contemplated  by  the  Federal  rules,  this 
discretion  allows  the  regulatory 
authority  to  require  additional 
information  or  to  require  the  protection 
of  resources  if  the  evidence  indicates 
that  such  additional  information  or 
protection  is  warranted.  The  language 
does  not  authorize  the  regulatory 
authority  to  disregard  the  facts  and  to 
not  require  additional  information  or  to 
not  protect  when  the  evidence  indicates 
that  such  additional  information  or 
protection  is  warranted. 

The  CCIA  commented  that  under  IC 
13-4. 1-3-3. 1(b)  it  will  be  difficult  to 
conduct  additional  investigations  or  that 
such  investigations  will  be  done  in  an 
acceptable  manner.  In  response,  the 
Director  notes  that  in  Findings  3  and  15 
above,  the  proposed  statutes  and  rules 
incorporate  a  clear  process  which 
Indiana  will  use  to  meet  its  obligations 
concerning  the  identification  and 
protection  of  cultural  and  historic 
resources.  Included  within  that  process 
is  a  clear  path  from  the  permittee 
through  the  DHPA  and  to  the  Chief, 
Division  of  Reclamation  of  the  IDNR 
through  which  decisions  can  be  made 
concerning  cultural  and  historic 
resources,  including  the  decision  that 
additional  information  is  needed.  The 
quality  of  additional  investigations  can 
be  monitored  by  the  DHPA  through 
review  of  data  and  for  field 
investigations  is  maintained  by 
standees  established  at  310  lAC  19 
concerning  archeologiccd  investigations. 

The  CCLA  commented  that  IC  13-4.1- 
3-3. 1(b)  uses  the  undefined  phrase 
"important”  and  that  this  term  could 
preclude  the  identification  of  unknown 
archeological  sites  or  evaluation  of 
poorly  known  sites.  CCIA  also 
questioned  who  will  determine  what 
important  means.  In  response,  the 
Director  notes  that  the  Federal  rule  at  30 
CFR  779.12(b)(2)  also  uses  the  term, 
"important.”  The  rules  implementing 
this  statutory  section  require  that  if  the 
director  determines  that  there  is  a 
substantial  likelihood  that  there  are 
undiscovered  archeological  or  historic 
sites  that  may  be  eligible  for  listing  on 
the  NRHP  or  the  State  Register,  then  the 
director  may  require  the  applicant  to 
identify  and  evaluate  such  resources. 
See  310  lAC  12-3-29(c).  Thus, 
unknown  or  poorly  known  sites  will  not 
go  unnoticed. 

The  CCIA  stated  that  SEA  121 
severely  limits  the  regulatory  authority 
to  require  additional  information 
through  the  imposition  of  the  principles 
at  IC  13-4.1-4-3. 1(c).  Specifically,  the 
CCIA  commented  that  IC  13-4.1-4- 
3.1(c)(1)  contains  circuitous  language 
and  should  more  directly  encourage  the 
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use  of  a  broad  range  of  information  and 
that  the  Indiana  program  does  not  have 
an  affirmative  provision  that  the  sources 
listed  in  the  F^eral  regulations  shall  be 
consulted  for  information.  In  response, 
the  Director  notes  this  language  is 
enabling  in  nature,  and  the  regulations, 
especially  310  lAC  12-3-29,  assist  in 
implementing  such  language. 

Tlie  CCIA  commented  that  IC  13-4.1- 
4-3.1(c)(3)  uses  undefined  phrases  such 
as  “substantial  likelihood,”  “important” 
and  “significant.”  The  Director  notes 
that  the  term  “importanf’is  also  not 
defined  in  the  Federal  regulations.  The 
terms  caimot  be  defined  because  the 
Federal  regulations  contemplate 
flexibility  by  the  states.  The  States  must 
make  such  decisions  on  a  case-by-case 
basis  (52  FR  4258). 

The  CQA  commented  on  IC  13-4.1- 
4-3.1(c)(4)(A),  which  concerns  the 
relative  importance  of  property  or  sites 
listed  on  or  eligible  to  be  listed  on  the 
NRHP.  The  CQA  stated  that  the 
proposed  language  is  ambiguous 
because  the  NRC  must  judge  the 
“relative  importance”  of  a  site  in 
making  decisions.  Again,  the  Federal 
historic  rules  contemplate  flexibility  by 
the  states  in  achieving  the  minimum 
Federal  standards.  To  define  the  term 
“relative  importance”  would  not 
advance  any  goal  because  such 
importance  must  be  decided  on  a  case- 
by-case  basis  since  resources  may  be 
imique  in  nature.  The  Director  notes 
that  the  purpose  of  the  proposed 
language  is  to  require  that  the  NRC,  in 
draMng  rules  to  implement  IC  13-4.1- 
4-3.1,  draft  such  rules  to  be  consistent 
with  the  guidelines  at  IC  13-4.1-4- 
3.1(c). 

The  CQA  commented  that  IC  13-4.1- 
4-3. 1(c)(4)(B),  has  two  faults:  (1)  The 
proposed  language  allows  costs  to  be 
estimated  by  the  applicant,  and  (2)  The 
use  of  “may  not,”  does  not  mean  the 
same  as  “shall  not.”  In  response,  the 
Director  notes  that  althou^  the  cost  of 
an  investigation  must  be  estimated  by 
the  applicant,  a  significant  portion  of 
such  an  estimate  would,  logically, 
consist  of  fee-services  information 
provided  to  the  applicant  by 
professionally  qualified  and 
experienced  sources.  In  addition,  the 
DHPA  is  the  agency  charged  with 
deciding  whether  or  not  estimates 
provided  by  an  applicant  are  reasonable. 
The  DHPA,  with  its  duty  to  the  public, 
could  not  blindly  accept  an  estimate 
without  first  determining  if  the  estimate 
was  reasonable.  Regarding  the  use  of  the 
term  “may  not,”  the  Director  notes  that 
there  is  no  direct  Federal  counterpart  to 
♦he  proposed  provision.  However,  as 
noted  in  Finding  6,  above,  the  proposed 


language  is  not  inconsistent  with 
SMQIA  and  the  Federal  regulations. 

The  CQA  commented  that  the 
proposed  statutes  don’t  provide  a  logical 
process  in  protecting  and  preserving 
archaeological  resources.  Ln  response, 
the  Director  notes  that  part  of  the 
confusion  expressed  by  CQA  may  be 
resolved  by  the  knowledge  that  under 
Indiana’s  recently  passed  “sunset  law” 
(Pub.  L.  28-1990),  the  director  of  IDNR 
is  responsible  for  approving  permits  and 
the  NRC  adopts  the  rules.  The  NRC 
writes  the  Indian  a  SMCRA- 
implementing  rules  and  the  director  of 
IDNR  and  the  DHPA  function  in 
accordance  with  those  rules  using  the 
process  outlined  in  Finding  3  above. 

The  Indiana  Coal  Council,  Inc.  (ICC) 
submitted  comments  and  stated  that  it 
fully  supports  Public  Law  108-1988  and 
Public  Law  104-1990  and  urged  OSM  to 
approve  them  as  an  amendment  to  the 
Indiana  program.  ICC  did  not  provide 
comments  concerning  the  rules 
submitted  under  amendment  91-8.  ICC 
stated  in  its  letter  dated  September  6, 
1991  (Administrative  Record  Number 
IND-0943),  that  it  is  inappropriate  to 
submit  comments  since  the  proposed 
rules  had  not  been  officially  adopted  by 
the  State.  In  response,  the  Director  notes 
that  Indiana  submitted  the  proposed 
rules  as  a  formal  amendment  and 
following  established  procedures  OSM 
announo^  the  submittal  in  the  Federal 
Register  (56  FR  37868),  and  requested 
public  comment.  In  its  submittal  of  the 
proposed  rules,  Indiana  stated  that  if  in 
its  final  rule  promulgation  process  any 
changes  are  made  to  the  rules,  Indiana 
would  forward  the  changes  to  OSM  for 
review  and  approval.  Any  such 
submittals  to  OSM  would  be  annoimced 
in  the  Federal  Register  and  a  comment 
period  would  be  opened  to  allow  public 
comment  on  those  changes. 

The  National  Coal  Association  (NCA) 
noted  that  definition  of  “substantial 
legal  and  financial  commitments  in  a 
surface  coal  mining  operation”  at  IC  13- 
4. 1-1-3  closely  resembles  the  Federal 
definition  except  for  the  example  of  an 
existing  but  non-producing  coal  mine. 
However,  the  Federal  definition  also 
excludes  this  example.  QMS  deleted 
such  an  example  after  the  court 
remanded  the  definition  (see  53  FR 
26582;  July  13, 1988). 

V.  Director’s  Decision 

Based  on  the  above  findings,  the 
Director  is  approving  propo^ 
amendments  submitted  by  Indiana  on 
March  18, 1988,  February  15, 1991,  by 
undated  letter  which  was  received  by 
OSM  on  July  10, 1991,  by  letter  dated 
June  15, 1992,  and  transferred  from 
amendment  91-7C  and  as  clarified  by 


Indiana  in  a  meeting  with  OSM  dated 
September  17, 1992.  The  Federal 
regulations  at  30  CFR  part  914  codifying 
decisions  concerning  ^e  Indiana 
program  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  the  states  to 
conform  their  programs  with  the  Federal 
standards  without  delay.  Consistency  of 
State  and  Federal  standards  is  reqxiired 
by  SMCRA. 

EPA  Cktncuirence 

Under  30  CFR  732.17(h)(ll)(ii),  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respect  to  any  provisions  of  a  State 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Qean 
Air  Act  (42  U.S.C.  7401  et  seq.).  The 
Director  has  determined  that  this 
amendment  contains  no  provisions  in 
these  categories  and  that  EPA’s 
concurrence  is  not  required.  However, 
EPA  responded  to  the  Director’s  request 
for  comments  and  stated  that  EPA  had 
no  comments  and  that  it  concurred  on 
the  proposed  amendments 
(Administrative  Record  No.  IND-0858 
and  IND-1034). 

M.  Procedural  Determinations 
Executive  Order  12291 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (0MB)  granted 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  an 
exemption  from  sections  3,  4,  7  and  8 
of  Executive  Order  12291  for  actions 
related  to  approval  or  conditional 
approval  of  State  regulatory  programs, 
actions  and  program  amendments. 
Therefore,  preparation  of  a  regulatory 
impact  analysis  is  not  necessaiy  and 
0MB  regulatory  review  is  not  required. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of  ^e 
Surface  Mining  Control  and 
Reclamation  Act  (SMCRA)  (30  U.S.C. 
1253  and  1255)  and  30  CFR  730.11, 
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732.13  and  732.17(h)(10],  decisions  on 
proposed  State  regulatory  programs  and 
program  amendments  submitted  by  the 
States  must  be  based  solely  on  a 
determination  of  whether  the  submittal 
is  consistent  with  SMCRA  and  its 
implementing  Federal  regulations  and 
whether  the  other  requirements  of  30 
CFR  parts  730,  731,  and  732  have  been 
met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(c)  of  the  National 
Environmental  Policy  Act,  42  U.S.C. 
4332(2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 

3507  et  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  The  State  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
counterpart  Federal  Regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities.  . 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  ^  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  November  12, 1992. 

Ronald  C  Recker, 

Acting  Assistant  Director,  Eastern  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VII, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 


PART  914— INDIANA 

1.  The  authority  citation  for  part  914 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  914.15  is  amended  by 
adding  a  new  paragraph  (pp)  to  read  as 
follows: 

1 914.15  Approval  of  regulatory  program 
amandmenta. 

*  •  *  *  • 

(pp)  The  following  amendments 
(amendments  submitted  under  Senate 
Enrolled  Act  (SEA)  121,  Program 
Amendment  Num^r  91-1  and  91-8, 
and  two  proposed  amendments 
transferred  from  proposed  amendment 
#91-7,  (SEA  154)  to  &e  Indiana  program 
as  submitted  to  OSM  on  March  18, 

1988,  February  15, 1991,  and  by 
undated  letter  received  by  OSM  on  July 

10. 1991,  and  amended  by  letter  dated 
June  15, 1992,  respectively  and 
transferred  on  June  23, 1992  (57  FR 
27928),  and  as  clarified  by  Indiana  in  a 
meeting  with  OSM  dated  September  17, 
1992,  are  approved,  effective  December 

30. 1992. 

Changes  to  IC  13-4.1-1-3  concerning 
the  definitions  of  “higher  or  better  uses” 
and  “substantial  legal  and  financial 
commitments  in  a  smface  coal  mining 
operation;”  1C  13-4.1-2-4  concerning 
|)etition  procedures  to  promulgate, 
amend,  or  repeal  rules;  IC  13-4.1-3-3 
concerning  map  requirements  in  permit 
applications;  1C  13-4.1-3-3.1 
concerning  additional  permit 
information  for  archeological  and 
historical  sits;  IC  13-4.1—4-2  concerning 
additional  information  required  to 
request  an  informal  conference  or  public 
hearing;  1C  13-4.1-4-3.1  concerning 
listing  on  NRHP  or  Indiana  SRHSS;  1C 
13-4.1-4-5  concerning  request  for  a 
hearing  concerning  approval  or 
disapproval  of  a  permit;  IC  13-4.1-14- 

1  concerning  lands  unsuitable;  SEA  121, 
section  8  concerning  the  enforcement  of 
sections  1C  13-4.1-3-3.1  and  IC  13-4.1- 
4-3.1;  310  lAC  12-0-5-48  concerning 
the  definition  of  “Fragile  lands;”  310 
lAC  12  0.5-59  concerning  the 
definition  of  “Historic  lands;”  310  LAC 
12-2-1  concerning  areas  where  mining 
is  prohibited  or  limited;  310  lAC  12-2- 

2  concerning  areas  unsuitable;  310  lAC 
12-3-13  concerning  exploration  of  more 
than  250  tons;  310  lAC  12-3-29  and  12- 
3-87  concerning  cultural  and  historic 
resources;  310  lAC  12-3-38  and  12-3- 
75  concerning  map  information  for 
permit  applications;  310  lAC  12-3-52 
and  12-3-84  concerning  protection  of 
public  parks  and  historic  lands;  310  lAC 
12-3-112  concerning  permit  approval 


or  denial  and  310  LAG  12-3-121 
concerning  permit  revisions. 

IFR  Doc.  92-31372  Filed  12-29-92;  8:45  ami 
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30  CFR  Part  920 

Maryland  Regulatory  Program;  Exeeaa 
Spoil 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  OSM  is  annoimcing  the 
approval  of  a  proposed  amendment  to 
the  Maryland  regulatory  program 
(hereinafter  referred  to  as  the  Maryland 
program)  approved  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendment 
provides  the  statutory  authority  to  allow 
excess  spoil  from  active  mining 
operations  to  be  placed  on  abandoned 
mine  Ituid  sites  to  aid  reclamation. 
EFFECTIVE  DATE:  December  30, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Biggi,  Director,  Harrisburg  Field 
Office,  Harrisburg  Transportation 
Center,  4th  and  Market  Streets,  suite  3C, 
HarrisWrg,  PA  17101;  Telephone;  (717) 
782-4036. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Maryland  Program. 

II.  Submission  of  Amendment. 

III.  Director’s  Findings. 

IV.  Summary  and  Disposition  of  Comments. 

V.  Director’s  Decision. 

VI.  Procedural  Determinations. 

I.  Background  on  the  Maryland 
Program 

On  February  18, 1982,  the  Secretary  of 
the  Interior  approved  the  Maryland 
program.  Information  regarding  the 
general  background  on  the  Maryland 
program,  including  the  Secretary’s 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Maryland 
program  can  be  found  in  the  February 
18, 1982,  Federal  Register  (47  FR  7214). 
Actions  taken  subsequent  to  the 
approval  of  the  Maryland  program  are 
identified  at  30  CFR  920.12,  30  CFR 
920.15,  and  30  CFR  920.16. 

II.  Submission  of  Amendments 

By  letter  dated  June  23, 1992,  the 
Maryland  Bureau  of  Mines  (Maryland) 
submitted  a  program  amendment  to 
OSM  (Administrative  Record  No.  MD- 
555.00).  The  proposed  ainendment. 
House  Bill  Num^r  1234,  revises  section 
7-508  of  the  Natural  Resources  Article 
of  the  Annotated  Code  of  Maryland  (the 
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Code)  by  allowing  excess  spoil  from 
permitted  areas  to  be  placed  on 
abandoned  mine  land  sites. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  August  18, 
1992,  Federal  Register  (57  FR  37133) 
and  in  the  same  notice  opened  the 
public  comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  comment  period  closed  on 
September  17, 1992. 

III.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.17,  are  the  Director’s  findings 
concerning  the  proposed  amendment 
submitted  on  June  23, 1992.  Any 
revisions  not  specifically  addressed 
below  are  found  to  be  no  less  stringent 
than  SMCRA  and  no  less  effective  than 
the  Federal  rules. 

Maryland  is  proposing  to  add  to  its 
Code  section  7-508(b)(2)  which  is  stated 
as  follows: 

All  spoil  from  a  permitted  area  shall  be 
reclaimed  within  that  permitted  area  or 
placed  on  abandoned  mine  land  in  a  manner 
approved  by  the  Department.  Spoil  from  a 
permitted  area  may  not  be  placed  on 
abandoned  mine  land  if  it  is  needed  to 
achieve  the  approximate  original  contour 
within  that  permitted  area  or  to  meet  other 
permit  requirements. 

There  is  no  counterpart  to  the 
proposed  statutory  change  in  either 
SMCRA  or  the  Federal  rules.  However, 
in  a  letter  dated  July  9, 1991 
(Administrative  Record  NO.  MD- 
555.09),  the  Director  of  OSM  provided 
Maryland  with  clarification  concerning 
OSM’s  position  on  the  reclamation  of 
abandoned  mine  lands  by  a  mine 
operator  in  conjunction  with  surface 
coal  mining  and  reclamation  operations. 
Specifically,  the  Director’s  purpose  was 
to  provide  guidelines  to  states  that  were 
interested  in  reclaiming  abandoned 
mine  lands  using  excess  spoil  from 
adjacent  areas  where  mining  is 
conducted  under  permits  issued 
pursuant  to  title  V  of  SMCRA  or  its  state 
equivalent.The  Director  cited  approval 
of  a  similar  provision  in  West  Virginia 
where  OSM  determined  that  a  contract 
for  reclamation  approved  under  title  IV 
of  SMCRA  (or  under  an  equivalent  state 
abandoned  mine  lands  (AML)  program) 
is  equivalent  to  a  permit  and  bond  and 
is  thus  consistent  with  the  excess  spoil 
disposal  requirements  of  section  515  of 
SMCRA.  Therefore,  the  placement  of 
excess  spoil  on  an  abandoned  site 
which  is  receiving  Federal  AML  funds 
is  not  inconsistent  with  section 
515(b)(22)  of  SMCRA  (55  FR  21329,  May 
23. 1990).  The  Director  further 
explained  in  his  July  9, 1991,  letter  that 


State  programs  which  issue  such 
contracts  under  a  non-Federally  funded 
program  must  provide  a  degree  of 
secvuity  comparable  to  that  afforded  by 
a  Federally  funded  AML  reclamation 
project.  Before  issuing  such  contracts. 
States  must  first  submit  and  receive 
OSM  approval  of  the  State  policies  and 
procedures  applicable  to  such  non- 
Federally  funded  contracts. 

OSM  reviewed  the  proposed  amended 
and  determined  that  it  lacks  specificity. 
By  letter  dated  September  2, 1992,  OSM 
requested  that  Maryland  clarify  the 
meaning  and  terms  for  implementation 
of  the  amendment  with  regard  to:  (1) 

Site  eligibility  requirements,  (2)  State/ 
permittee  contracts,  (3)  applicable 
reclamation  standards,  (4)  spoil  disposal 
restrictions,  and  (5)  environmental 
review  (Administrative  Record  No. 
555.05).  Maryland  has  agreed  to  respond 
to  OSM’s  request  but  has  not  yet  done 
so. 

While  there  is  no  direct  Federal 
counterpart  to  this  provision,  the 
Director  finds  that  it  is  not  inconsistent 
with  SMCRA  and  the  Federal 
regulations.  However,  before  the 
provision  can  be  implemented, 

Maryland  must  obtain  approval  from  the 
Director  of  implementing  rules  or 
policy/procedural  documents  which 
address  the  items  listed  in  the  Director’s 
September  2, 1992,  letter  requesting 
clarification. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  public  comment  period 
announced  in  the  August  18, 1992, 
Federal  Register  (57  FR  37133)  ended 
on  September  17, 1992.  No  public 
comments  were  received  and  a  public 
hearing  was  not  held  as  no  one 
requested  an  opportunity  to  provide 
testimony. 

Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  the  implementing  regulations  at  30 
CFR  732.17(h)(ll)(i),  comments  were 
solicited  from  various  Federal  agencies 
with  an  actual  or  potential  interest  in 
the  Maryland  program.  The  Department 
of  the  Interior,  Bureau  of  Mines,  The 
Department  of  Labor,  Mine  Safety  and 
Health  Administration,  and  the 
Department  of  the  Army,  Corps  of 
Engineers,  all  concurred  without 
comment. 

V.  Director’s  Decision 

Based  on  the  above  finding,  the 
Director  is  approving  the  program 
amendment  submitted  by  Maryland  on 
June  23, 1992.  The  Director  has 


determined  that  proposed  section  7-  ^ 

508(b)(2)  of  the  Maryland  Annotated  i 

Code  is  not  inconsistent  with  SMCRA  | 
and  the  Federal  regulations.  However.  \ 
the  Director  finds  that  it  is  necessary  to 
require  Maryland  to  promulgate  ; 

implementing  regulations  and  develop  I 

policy/procedural  documents  prior  to  ! 

authorizing  the  placement  of  excess  ' 

spoil  horn  active  mining  operations  on 
abandoned  mine  land.  These  regulations 
and  documents  must  be  part  of  the 
approved  Maryland  State  program. 

The  Federal  regulations  at  30  CFR 
part  920  codifying  decisions  concerning 
the  Maryland  program  are  being 
amended  to  implement  this  decision. 

This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process. 

EPA  Concurrence 

Under  30  CFR  732.17(h)(ll)(ii).  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  with 
respect  to  any  provisions  of  a  State 
program  amendment  which  relate  to  air 
or  water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.).  In  a  j 
September  22, 1992,  letter  the  j 

Environmental  Protection  Agency  | 

concurred  with  the  approval  of  the  » 

proposed  amendment  and  noted  that  t 

any  placement  of  spoil  must  comply  ' 

with  Clean  Water  Act  requirements  and 
with  40  CFR  122.26,  storm  water  ! 

regulations  (Administrative  Record  No.  i 

MD-555.08).  i 

VI.  Procedural  Determinations  ^ 

Executive  Order  12291  ? 

i 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (OMB)  granted 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  an 
exemption  from  sections  3,  4,  7  and  8 
of  Executive  Order  12291  for  actions 
related  to  approval  or  conditional 
approval  of  State  regulatory  programs, 
actions  and  program  amendments. 
Therefore,  preparation  of  a  regulatory 
impact  analysis  is  not  necessary  and 
OMB  regulatory  review  is  not  required. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
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since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of  the 
Surface  Mining  Control  and 
Reclamation  Act  (SMCRA)  (30  U.S.C 
1253  and  1255)  and  30  CFR  730.11, 
732.13  and  732.1 7(h)(10),  decisions  on 
proposed  State  regulatory  programs  and 
program  amendments  submitted  by  the 
States  must  be  based  solely  on  a 
determination  of  whether  the  submittal 
is  consistent  with  SMCRA  and  its 
implementing  Federal  regulations  and 
whether  the  other  requirements  of  30 
CFP  parts  730,  731,  and  732  have  been 
met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(c)  of  the  National 
Environmmtal  Policy  Act,  42  U.S.C. 
4332(2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3507  et  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determine  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq).  This  rule  will  not  place  any  new 
burden  on  the  coal  industry  but  will 
allow  operators  greater  flexibility  and 
improved  operational  efficiency. 

List  o{  Subjects  in  30  CFR  Part  920 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated;  November  3, 1992. 
lefihey  D.  Jarrett, 

Acting  Assistant  Director,  Eastern  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VII, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  92&-MARYLAND 

1.  The  authority  citation  for  part  920 
continues  to  read  as  follows: 

Authority:  30  U.S.C  1201  et  seq. 

2.  In  $920.15,  a  new  paragraph  (t)  is 
added  to  read  as  follows: 


$920.15  Approval  of  amandments  to  Stale 
raguiatory  programa. 

*  *  *  *  • 

(t)  Ibe  following  amendment 
submitted  to  OSM  on  June  23, 1992,  is 
approved  effective  December  30. 1992. 
llie  amendment  revises  section  7- 
508(b)(2)  of  title  7  of  the  Maryland 
Annotated  Code  which  pertains  to  the 
placement  of  excess  spoil  from  a 
permitted  area  on  abandoned  mine  land. 
However,  the  Director  is  requiring  at  30 
CFR  920.16(o),  that  implementing 
regulations  and  policy/procedural 
documents  be  submitted  to  and 
approved  by  the  Director  before  the 
amendment  to  section  7-508(b)(2)  may 
be  implemented. 

3.  Section  920.16  is  amended  by 
adding  a  new  paragraph  (o)  to  read  as 
follows: 

1 920.16  Required  program  amendmenta. 

*  .  *  *  *  * 

(o)  Prior  to  authorizing  the  placement 
of  any  excess  spoil  from  a  permitted 
area  on  abandoned  mine  land.  Maryland 
shall  obtain  approval  from  the  Office  of 
Surface  Mining  Reclamation  and 
Enforcement  of  implementing 
regulations  and  policy /procedural 
documents  pertaining  to  section  7- 
508(b)(2)  of  title  7  of  the  Maryland 
Annotated  Code. 

(FR  Doc  92-31374  Filed  12-29-92;  8:45  am] 
BILUNO  CODE  431S-4)S-M 


30  CFR  Part  938 

Pennsylvania  Raguiatory  Program; 
Regulatory  Reform 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
interior. 

ACTION:  Final  rule. 

SUMMARY:  OSM  is  announcing  the 
approval,  with  certain  exceptions,  of  a 
proposed  amendment  to  the 
Pennsylvania  permanent  regulatory 
program  (hereinafter  referr^  to  as  the 
Pennsylvania  program)  approved  vtnder 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  de^es  the  term 
"owned  or  controlled"  or  "owns  or 
controls;"  details  requirements 
concerning  the  reporting  of  violations, 
ownership  and  control  data,  and  the 
effect  of  that  information  on  various 
permitting  decisions;  and  provides 
criteria  and  procedures  for  the 
identification  and  rescission  of 
im  providently  issued  permits.  The 
amendment  is  in  response  to  a  Part  732 
Notification  dated  May  11, 1989 
(Administrative  Record  No.  PA-773), 


and  is  intended  to  revise  the  State 
program  to  be  consistent  with  the 
corresponding  Federal  regulations. 
EFFECTIVE  DATE:  December  30. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Biggi,  Director,  Harrisburg 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Harrisburg  Transportation  Center,  Third 
Floor,  suite  3C.  4th  and  Market  Streets, 
Harrisbiirg,  Pennsylvania  17101 
Telephone:  (717)  782-4036. 
SUPPLEMENTARY  INFORMATION: 

l.  Background  on  the  Pennsylvania  Program, 
n.  Submission  of  Amendment 

m.  Directm's  Findings. 

rV.  Summary  and  Disposition  of  Comments. 

V.  Director’s  Decision. 

VI.  Procedural  Determinations. 

I.  Background  on  the  Pennsylvania 
Program 

The  Secretary  of  the  Interior 
conditionally  approved  the 
Pennsylvania  program  on  July  31, 1982. 
Information  on  the  background  of  the 
Pennsylvania  program  including  the 
Secretary’s  findings,  the  disposition  of 
comments,  and  a  detailed  explanation  of 
the  conditions  of  approval  of  the 
Pennsylvania  program  can  be  found  in 
the  July  30, 1982,  Federal  Roister  (47 
FR  33050).  Subs^uent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  are  identified 
at  30  CFR  938.11,  938.12,  938.15  and 
938.16. 

n.  Submission  of  Amendment 

By  letter  dated  December  18. 1991 
(Administrative  Record  Number  PA 
803.00),  Pennsylvania  submitted  a  State 
program  amendment  to  address  four 
outstanding  Part  732  Notifications, 
listed  below: 

1.  Historic  Properties,  June  9, 1987, 
Administrative  Record  Number  PA  651. 

2.  Regulatory  Reform  Review  U, 
December  16, 1988,  Administrative 
Record  NumW  PA  723. 

3.  Ownership  and  Control,  May  11, 
1989,  Administrative  Record  Number 
PA  773. 

4.  Regulatory  Reform  Review  HI, 
January  2, 1990,  Administrative  Record 
Number  PA  787.03. 

Other  revisions  are  contained  in  the 
proposed  amendment  package  to 
address  provisions  necessary  for 
Pennsylvania  to  implement 
amendments  to  the  Pennsylvania 
Surface  Mining  Conservation  and 
Reclamation  Act  (Pub.  L  No.  1570,  Act 
171  of  December  12. 1988)  and  changes 
to  clarify  existing  regulations. 

OSM  annoxmced  receipt  of  the 
proposed  amendment  in  the  April  13, 
1992,  Federal  Register  (57  FR  12785), 
and,  in  the  same  notice,  opened  the 
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public  comment  period  and  provided 
opportimity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  comment  period  closed  on  May  13. 
1992.  At  the  request  of  the  Pennsylvania 
Coal  Association,  a  public  meeting  was 
held  on  June  30, 1992. 

To  facilitate  the  processing  of  the 
ownership  and  control  provisions 
contained  in  this  amen^ent  package, 
OSM  has  decided  to  process  the 
proposed  changes  resulting  horn  the 
Ownership  and  Control  Part  732 
Notification  (Administrative  Record  No. 
PA-773.00)  separately.  Therefore,  this 
hnal  rule  will  discuss  only  those 
changes  pertaining  to  ownership  and 
control  rules.  The  remainder  of  the 
revisions  from  the  State’s  amendment 
package  will  be  processed  following  the 
publication  of  this  final  rule. 

lU.  Director's  Findings 

Set  forth  below,  pvirsuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.17,  are  the  Dii^or’s  findings 
concerning  the  proposed  amendment  to 
the  Pennsylvania  program. 
Nonsubstantive  changes,  which  are 
proposed  throughout  these  rules,  to 
make  grammatical  corrections  and  to 
correct  subsection  letter  notations  are 
not  specifically  discussed. 

1.  Section  86.1  Definitions 

a.  Entity:  Pennsylvania  proposes  to 
add  language  to  define  the  word 
“entity,"  to  mean  “all  persons, 
including  but  not  limited  to 
corporations,  associations,  general  and 
limited  partnerships,  agencies  and 
instrumentalities  of  Federal  or  State 
government,  contractors,  operators, 
permit  holders,  and  any  other  forms  of 
business  organization."  The  definition 
clarifies  that  the  term,  as  it  is  used 
throughout  Pennsylvania’s  rules, 
includes  not  only  business 
organizations,  but  also  persons  such  as 
contractors,  operators,  and  permit 
applicants.  Although  the  F^eral 
regulations  do  not  contain  a  definition 
of  the  term  "entity,”  Pennsylvania’s  use 
of  the  term,  as  defined,  is  not 
inconsistent  with  the  Federal 
regulations  concerning  ownership  and 
control.  Therefore,  the  Director  finds  the 
definition  of  “entity"  and  its  use  in  the 
Pennsylvania  ownership  and  control 
rules  do  not  render  the  State  rules  less 
effective  than  the  Federal  regulations 
pertaining  to  ownership  and  control. 

b.  Ownership  and  Control. 
Peimsylvania  proposes  to  add 
definitions  in  sections  86.1  and  87.11  of 
"owned  or  controlled"  or  “owns  or 
controls"  as  these  concepts  are  xised  in 
the  permit  approval  process. 
Pennsylvania’s  proposed  revisions  are 


substantively  identical  to  the 
corresponding  Federal  definition  at  30 
CFR  773.5,  except  that  Pennsylvania 
adds  the  term  “contractor"  in  the 
statement  “Being  the  operator  or 
contractor  of  a  coal  mining  activity,"  in 
paragraph  (iii)(B).  Althou^  the  Federal 
definition  does  not  include  nor  define 
the  term  “contractor,”  its  use  is 
consistent  with  the  intent  of  the  Federal 
rules  in  cases  where  the  contractor  is  in 
a  position  to  exercise  control  over  the 
mining  operation.  Since  the  proposed 
definition  adds  “contractor"  to  the 
subset  of  relationships  presumed  to 
constitute  ownership  and  control  unless 
the  person  can  demonstrate  that  he  or 
she  has  no  authority,  directly  or 
indirectly,  to  determine  the  manner  in 
which  the  surface  mining  operation  is 
conducted,  the  Director  finds  that  its 
inclusion  will  not  render  the  proposed 
State  rule  less  effective  than  the 
counterpart  Federal  regulations. 
Therefore,  the  Director  also  finds  that 
the  State’s  proposed  definition  of, 
“owned  or  controlled"  or  “owns  or 
controls"  is  no  less  effective  than  the 
Federal  regulations  at  30  CFR  773.5. 

c.  Related  Party:  Pennsylvania 
proposed  to  move  existing  language 
from  section  86.37(a)(8),  which  defines 
the  use  of  the  term  “related  party,”  to 
the  definitions  imder  section  86.1. 
Although  the  Federal  regulations  do  not 
contain  a  counterpart  definition  of  the 
term  “related  party,"  the  use  of  the  term 
within  the  approved  program  is  not 
changed,  except  that  the  definition  now 
also  includes  directors  and 
shareholders.  Since  the  revision  does 
not  substantively  alter  Pennsylvania’s 
approved  program  and,  in  fact,  includes 
entities  in  addition  to  those  in  the 
Federal  rule,  the  Director  finds  that  it 
does  not  render  the  approved  program 
less  effective  than  the  Federal 
regulations. 

2.  Section  86.36(c)  Review  of  Permit 
Applications 

Pennsylvania  proposes  to  revise  the 
requirements  of  section  86.36(c), 
concerning  the  regulatory  authority’s 
responsibility  to  verify  that  a  coal 
mining  activity  owned  or  controlled  by 
the  applicant  is  not  currently  in 
violation,  to  include  all  persons  linked 
to  the  applicant  by  the  definition  of 
“owned  or  controlled"  or  “owns  or 
controls."  The  addition  of  the 
ownership  and  control  link  is 
substantively  identical  to  the  Federal 
counterpart  regulations  at  30  CFR 
773.15(b)(1).  However,  Pennsylvania’s 
rule  proWdes  that  outstanding 
violations  will  only  be  considered  if 
they  occurred  within  the  three-year 
period  prior  to  the  date  of  the 


application.  The  Federal  coimterpart 
regulation  does  not  place  a  time 
limitation  on  the  occiirrence  of 
outstanding  unabated  violations  and 
stipulates  &at  the  regulatory  authority 
shall  not  issue  the  permit  if  any 
unabated  violation  exists,  regardless  of 
when  it  was  incvirred. 

Therefore,  the  Director  is  approving 
the  addition  to  section  86.36(c),  except 
to  the  extent  that  it  limits  the 
prohibitions  of  permit  approval  to 
applicants  with  imabated  violations  that 
were  incurred  three  years  or  more  prior 
to  the  date  of  the  application. 
Accordingly,  the  Director  is  requiring 
the  State  to  further  amend  its  program 
to  delete  the  three-year  time  limitation. 

3.  Section  86.37(a)(8),  (9),  (10).  and  (11) 
Criteria  for  Permit  Approval  or  Denial 

Section  86.37(a)  requires  that: 

No  permit  or  revised  permit  applicatioa 
will  be  approved  rmless  the  application 
affirmatively  demonstrates  and  the 
Department  finds,  in  writing,  on  the  basis  of 
the  information  set  forth  in  the  application  or 
from  information  otherwise  availaole,  which 
is  documented  in  the  approval,  and  made 
available  to  the  applicant,  that  the  following 
exist: 

Pennsylvania  is  proposing  to  amend 
three  of  these  specific  findings, 
subsections  (a)(8),  (a)(10)  and  (a)(ll).  to 
revise  the  criteria  upon  which  the 
regulatory  authority  will  base  its 
authority  to  make  the  required  written 
findings  by  adding  language  to  add 
those  linked  to  the  applicant  through 
the  definition  of  ownership  and  control 
at  section  86.1. 

a.  Pennsylvania  proposes  to  amend 
subsections  86.37(a)(8),  (a)(10)  and 
(a)(ll)  to  add  language  that  expands  the 
scope  of  the  reqiiired  findings  to 
include,  in  addition  to  the  applicant,  all 
persons  owned  or  controlled  by  the 
applicant  or  persons  who  own  or 
control  the  applicant  \mder  the 
definition  at  section  86.1.  Therefore,  the 
Director  finds  that,  to  the  extent  that  the 
proposed  language  links  the  applicant 
with  those  that  own  or  control  or  are 
owned  or  controlled  by  the  applicant,  it 
is  substantively  identical  to,  and 
therefore  no  less  effective  than,  the 
lemguage  contained  in  the  Federal 
counterpart  at  30  CFR  773.15(b)(1). 

b.  Pennsylvania  also  proposes  to 
further  amend  the  language  of 
subsections  (a)(8)  and  (a)(ll)  to  add 
provisions  concerning  the  conditions 
under  which  a  permit  may  be  issued  if 
an  outstanding  violation  exists.  The  new 
language  provides  that  if  an 
outstanding,  imabated  violation  exists, 
the  permit  can  only  be  issued 
conditionally,  provided  the  holder  of 
the  permit  can  demonstrate  that  the 
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“violation  is  in  the  process  of  being 
corrected  or  pending  the  outcome  of  an 
appeal,  and  tne  appropriate  regulatory 
authority  program  having  jurisdiction 
over  the  violation  provides  for  a  stay  of 
execution  of  the  abatement  procedures 
or  a  court  of  competent  jurisdiction  has 
issued  a  supersedeas  providing  that 
relief*  *  *." 

Counterpart  Federal  regulations  at 
§  773.15  (b)(l)(i)  and  (ii)  and  (b)(2)  taken 
together  also  provide  for  the  conditional 
issuance  of  a  permit  if  the  applicant  or 
any  person  who  owns  or  controls  the 
applicant  submits  proof  that  the 
violation  has  been  or  is  being  corrected, 
or  proof  that  the  applicant  is  pursuing 
in  good  faith  a  direct  administrative  or 
judicial  appeal  to  contest  the  validity  of 
the  violation.  While  similar, 
Pennsylvania’s  proposed  rules  do  not 
require  that  upon  the  affirmation  of  the 
violation  by  the  initial  judicial  review 
the  applicant  submit  proof,  within  30 
days  of  the  initial  judicial  action,  that 
the  violation  is  being  corrected.  Under 
Pennsylvania’s  proposed  rule,  the 
holder  of  the  permit  is  not  under  an 
obligation  to  demonstrate  within  30 
days  of  the  initial  judicial  decision 
affirming  the  violation  that  the  violation 
is  being  corrected. 

Therefore,  the  Director  finds  that  the 
proposed  language  at  87.37(a)(8)  and 
(a)(ll)  is  no  less  elective  than  the 
Federal  regulation,  except  to  the  extent 
that  in  all  cases  where  imabated 
violations  exist,  the  permit  is  issued 
conditionally  and  the  holder  of  the 
conditionally  issued  permit  is  not 
required  to  demonstrate  within  30  days 
of  the  initial  judicial  decision  affirming 
violation  that  the  violation  is  being 
corrected.  Accordingly,  the  Director  is 
requiring  Pennsylvania  to  further  amend 
sections  86.37(a)(8)  and  (a)(ll)  to 
require  that,  within  30  days  of  the  initial 
judicial  review  affirming  a  violation,  the 
applicant  submit  proof  that  the  violation 
has  been  corrected  or  is  in  the  process 
of  being  satisfactorily  corrected. 

c.  Pennsylvania  proposes  to  revise 
subsection  (a)(10)  to  add  language  to 
prohibit  permit  issuance  upon  a  finding 
that: 

•  *  *  the  applicant  or  the  operator 
specified  in  the  application  or  a  person  who 
owns  or  controls  the  applicant  or  operator  or 
a  person  owned  or  controlled  by  the 
applicant  or  operator,  has  demonstrated  a 
pattern  of  willful  violations  of  the  Acts  of  a 
nature  and  duration  and  with  resulting 
irreparable  damage  to  the  environment  as  to 
indicate  an  intent  not  to  comply  with  the 
Acts  *  *  *. 

While  similar  to  the  Federal 
counterpart  at  773.15(b)(3), 
Pennsylvania's  proposal  limits  the 
application  of  this  rule  to  demonstrate 


patterns  of  violations  of  “the  Acts”, 
which  is  defined  by  section  86.1  to 
include  only  Pennsylvania  laws. 
Reference  to  “the  Act”  in  30  CFR 
773.15(b)(3)  includes  SMCRA  and  its 
implementing  regulations  and  all  State 
ana  Federal  programs  approved  under 
SMCRA.  In  its  issue  letter  to 
Pennsylvania  on  Jime  11. 1992 
(Administrative  Record  No.  PA-803.11), 
OSM  informed  Pennsylvania  that  to  be 
no  less  effective  than  the  Federal 
regulations  at  773.15(b)(3),  their 
regulations  must  clearly  require  permit 
denial  when  the  regulatory  authority 
finds  patterns  of  willful  violations  of 
SMCRA  and  its  regulations,  and  for  all 
other  State  SMCRA  coimterparts  and 
their  accompanying  regulations. 
Pennsylvania  agreed  with  OSM  and 
indicated  that  they  will  address  the 
necessary  changes  in  future  rulemaking 
(Administrative  Record  No.  PA-803.14). 
Therefore  the  Director  is  approving  the 
proposed  revisions  to  section 
86.37(a)(10),  except  to  the  extent  that 
the  State  rules  do  not  clearly  prohibit 
approval  of  a  permit  application  in 
cases  where  the  applicant  or  those 
linked  to  the  applicant  through 
ownership  and  control  have 
demonstrated  a  pattern  of  willful 
viQlations  of  the  Federal  SMCRA  and  all 
State  and  Federal  programs  under 
SMCRA.  Accordingly,  the  Director  is 
requiring  Pennsylvania  to  further  amend 
its  rules  to  prohibit  the  approval  of  a 
permit  application  if  it  finds  the 
applicant  or  operator  or  person  that 
owns  or  controls  the  applicant  has 
demonstrated  a  pattern  of  violations  of 
the  Federal  SMCRA  or  all  State  and 
Federal  programs  under  SMCRA.  In  the 
course  of  reviewing  the  proposal,  OSM 
noted  the  following  additional  apparent 
deficiencies  in  the  Pennsylvania 
program. 

d.  The  existing  rules  at  86.37(a) 
stipulate  that  no  permit  or  revised 
permit  application  will  be  approved 
unless  the  application  affirmatively 
demonstrates  and  the  regulatory 
authority  makes  certain  findings  based 
on  “information  set  forth  in  the 
application  or  from  information 
otherwise  available.”  Furthermore  the 
findings  required  for  a  permit  approval 
under  sections  86.37(a)(8),  (9),  (11),  and 
(16)  require  only  that  the  applicant  has 
submitted  certain  statements. 

The  coimterpart  Federal  regulations  at 
773.15(b)(1)  contain  an  affirmative 
obligation  that  the  regulatory  authority 
shall  not  issue  a  permit  based  upon  its 
review  of  “all  available  information” 
unless  it  finds  that  there  are  no 
unabated  violations,  no  delinquent 
abandoned  mine  reclamation  fees,  and 
no  unpaid  civil  penalties.  It  is  not  clear 


from  Pennsylvania’s  rules  that  the 
regulatory  authority  is  under  any 
obligation  to  verify  its  data  using  all 
available  information.  The  State’s  rules 
appear  to  allow  the  approval  of  a  permit 
based  only  on  the  information 
submitted  by  the  applicant.  Therefore, 
the  Director  finds  mat  this  omission 
renders  the  State  program  less  effective 
than  the  Federal  regulations  at  30  CFR 
773.15(b)(1).  Accoiriingly,  the  Director 
is  requiring  that  Pennsylvania  further 
amend  its  program  to  include  specific 
language  that  will  ensure  that  the 
regulatory  authority  has  the  obligation 
to  base  its  findings  and  permit  approval 
decisions  on  all  available  information. 

e.  The  Federal  regulations  at  30  CFR 
773.15(b)(1)  prohibit  issuance  of  a 
permit  to  an  applicant  where  the 
applicant,  or  anyone  linked  to  the 
applicant  through  ownership  and 
control,  has  forfeited  a  bond  under  any 
State  or  Federal  program  for  a  site  where 
a  violation  upon  which  the  forfeiture 
was  based  has  not  been  abated.  'The 
Pennsylvania  rules  do  not  contain  a 
similar  provision.  Therefore,  to  be  no 
less  effective  than  the  Federal 
regulations,  Pennsylvania  must  further 
amend  its  program  to  include  language 
th^t  would  prohibit  the  issuance  of  a 
peimit  to  an  applicemt  where  the 
applicant,  or  anyone  linked  to  the 
applicant  through  ownership  and 
control  criteria  at  section  86.1,  has 
forfeited  a  bond  for  a  site  where  the 
violation  on  which  the  forfeiture  was 
based  has  not  been  abated. 

f.  Pennsylvania’s  existing  regulations 
at  section  86.37(a)(9)  require  that  the 
permit  applicant  submit  a  statement  that 
all  reclamation  fees  required  by  30  CFR 
part  870  have  been  paid.  Additionally, 
existing  State  regulations  at  section 
86.37(a)(16)  require  that  the  applicant 
submit  a  statement  that  all  State  and 
Federal  civil  penalty  assessments  have 
been  paid.  Both  findings  must  be  made 
before  the  regulatory  authority  can 
approve  a  permit  application. 

While  similar,  the  Federal  regulations 
at  30  CFR  773.15(b)(1)  prohibit  permit 
issuance  to  an  applicant  if  any  coal 
mining  and  reclamation  operation 
owned  or  controlled  by  either  the 
applicant  or  by  anyone  who  owns  or 
controls  the  applicant  is  delinquent  in 
the  payment  of  abandoned  mine 
reclamation  fees  or  civil  penalties.  The 
State  rules  do  not  include  those  linked 
to  the  permit  applicant  through 
ownership  and  control  criteria  that  may 
have  delinquent  reclamation  fees  or 
civil  penalties.  Therefore,  the  Director  is 
requiring  Pennsylvania  to  further  amend 
86.37(a)(9)  and  (16)  to  include  language 
to  link  the  required  findings  with  those 
entities  related  to  the  applicant  through 
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ownership  and  control  criteria  as 
defined  at  section  86.1. 

4.  86J7(c)  Criteria  for  Permit 
Approval  or  Denial,  Final  Review  Before 
Permit  Issuance 

Pennsylvania  is  revising  subsection 
(c)  to  require  that,  following  permit 
approval  but  before  permit  issuance,  the 
regulatory  authority  reconsider  its 
decision  to  approve  a  permit  application 
based  upon  the  compliance  review 
required  by  subsection  86.37(a)(8), 
86.37(a)(10)  and  86.37(aKll)  in  li^t  of 
any  new  information  submitted  under 
section  86.62(d)  (pertaining  to 
Identification  of  Interests)  and  86.63(c) 
(pertaining  to  Compliance  Information). 

The  counterpart  Federal  regulations  at 
30  CFR  773.15(e)  require  the  regulatory 
authority  to  recmisider  its  initial 
compliance  review  required  by 
§  773.15(bMl)  in  light  of  any  new 
compliance  information  submitted  by 
the  applicant  Pennsylvania’s  proposed 
rules  are  not  as  comprehensive  as  the 
Federal  regulations  because  they  do  not 
require  checks  of  abandoned  mine 
redamation  fee  payments  required  by 
section  86.37(a)(10),  dvil  penalty 
payments  required  by  86.37(a)(16)  or  a 
review  of  the  status  of  violations  upon 
which  any  bond  forfeiture  was  based. 

This  omission  renders  Pennsylvania’s 
rules  less  effective  than  the  Federal 
counterpart.  Therefore,  the  Director  is 
approving  the  addition  of  subsection 
86.37(c)  except  to  the  extent  that  it  fails 
to  require  the  regulatory  authority  to 
include  as  part  of  the  reconsideration  of 
its  dedsion  to  issue  the  permit, 
information  updated  for  the  period 
between  permit  approval  and  permit 
issuance  pertaining  to  payment  of 
abandoni^  mine  land  fees,  civil 
penalties  and  abatement  of  violations 
upon  which  a  bond  forfeiture  has  been 
based.  Accordingly,  the  Director  is 
requiring  Pennsylvania  to  further  amend 
its  rules  at  86.37(c)  to  require  that  prior 
to  permit  issuance,  the  regulatory 
authority  include  as  part  of  its 
reconsideration  of  its  decision  to  issue 
the  permit,  updated  information,  for  the 
applicants  and  all  those  linked  to  the 
applicant  through  ownership  and 
control,  regarding  payment  of 
abandoned  mine  land  fees,  civil 
penalties  and  the  status  of  any 
violations  upon  which  a  bond  forfeiture 
was  based. 

5.  Section  86.43  Jmprovidently  Issued 
Permit 

Pennsylvania  proposes  to  add  section 
86.43  to  define  the  criteria  under  which 
a  coal  mining  permit  is  improvidently 
issued  and  the  actions  the  regulatory 
authority  will  take  when  it  has  found 


that  it  improvidently  issued  a  coal 
mining  permit.  While  similar  to  the 
Federal  regulation  at  30  CFR  773.20,  the 
State's  new  rule  does  not  include  a 
counterpart  to  the  procedures  to  be 
followed  when  the  regulatory  authority 
has  "^reason  to  believe"  that  an 
improvidently  issued  permit  exists 
(emphasis  added).  Specifically,  the 
Federal  regulations  at  §  773.20(a)  state 
that  “a  regulatory  authority  which  has 
reason  to  believe  that  it  improvidently 
issued  a  surface  coal  mining  and 
reclamation  permit  shall  review  the 
circumstances  under  which  the  permit 
was  issued,  *  *  As  proposed, 
Pnmsylvania’s  rules  at  86.43  do  not 
place  an  affirmative  obligation  upon  the 
regulatory  authority  to  t^e  actions 
specified  in  its  rules  whenever  it  has  a 
“reason  to  believe"  that  an 
improvidently  issued  permit  exists. 

Therefore,  the  Director  is  approving 
the  proposed  rules  at  section  86.43, 
except  to  the  extent  that  the  rules  do  not 
place  an  affirmative  obligation  upon  the 
regulatory  authority  to  t^e  actions  to 
discover  if  it  has  improvidently  issued 
a  permit  whwiever  it  has  “reason  to 
believe"  that  an  improvidently  issued 
permit  exists. 

Accordingly,  the  Director  is  requiring 
Pennsylvania  to  further  amend  its 
program  to  include  the  requirement  that 
the  regulatory  authority  review  the 
circumstances  under  which  a  permit 
was  issued,  using  the  review  criteria 
specified  in  subsection  (b)  of  its  rule, 
whenever  it  has  reason  to  believe  that 
the  permit  was  improvidently  issued. 

6.  Section  86.44  Recission  of 
Improvidently  Issued  Permits 

Pennsylvania  proposes  to  add  rules 
concerning  the  procedures  the 
regulatory  authority  will  follow  in 
rescinding  an  improvidently  issued 
permit.  The  proposed  rules  are 
substantively  identical  to  the  Federal 
regulations  at  30  CFR  773.21  except  the 
State’s  proposed  rules  do  not  include  a 
counterpart  to  773.21(c)  concerning  the 
permittee’s  right  to  appeal  a  notice  of  a 
proposed  permit  suspension  and 
recission.  In  response  to  a  comment  by 
OSM  regarding  the  availability  of  appeal 
rights,  the  regulatory  authority  indicated 
that  Pennsylvania  provides  such 
administrative  appeal  rights  in  section  4 
of  the  Environmental  Hearing  Act,  35 
P.S.  section  7514  (Administrative 
Record  No.  PA-^3.14).  This  statute 
provides  that  no  action  of  the  regulatory 
authority  which  adversely  affects  a 
person  will  become  final  until  that 
person  has  the  opportunity  to  appeal  the 
action.  The  regulatory  authority  has 
stated  that  the  suspension  aiul  recission 
of  an  improvidently  granted  permit  is  an 


adverse  action.  Therefore,  Pennsylvania 
Law  ensures  that  the  permittee  is 
entitled  to  administratively  appeal  the 
suspension  and  recission  to  the 
Environmental  Hearing  Board  and  that 
this  opportunity  must  be  afforded  before 
the  action  can  become  final.  The 
Director  finds  that  the  proposed  rules  at 
section  86.44  and  the  permittee  appeal 
rights  at  section  4  of  35  P.S.  section 
7514  taken  together  are  no  less  effective 
then  the  Federal  regulations  at  30  CFR 
773.21. 

7.  Sections  86.52(cX4)  and  86.55(d) 
Permit  Revisions  and  Permit  Renewals 

Pennsylvania  is  proposing  to  add 
language  to  require  the  applicant  to 
update  all  information  required  under 
section  86.62  (identifications  of 
interests)  and  section  86.63  (compliance 
information)  as  part  of  permit  revision 
applications,  section  66.53(c)(4),  and  as 
part  of  permit  renewal  applications, 
section  86.55(d).  In  cases  where  no  such 
changes  have  occurred  since  previous 
permit  approval,  the  rule  requires  the 
applicant  to  include  a  statement  in  the 
application  to  that  effect.  Although 
there  are  no  counterpart  Federal 
regulations,  the  proposed  rules  are 
consistent  with  OSM’s  policy  contained 
in  OSM  Directive  REG-21,  Findings  and 
Determinations  for  Revisions  and 
Renewals  of  Federal  Permits.  Since  the 
additional  of  sections  86.52(c)(4),  permit 
revisions,  and  86.55(d),  permit 
renewals,  will  not  render 
Pennsylvania’s  approved  program 
inconsistent  with  the  Federal 
regulations,  the  Director  is  approving 
the  proposed  changes. 

8.  Section  86.53  Reporting  of  New 
Information 

Pennsylvania  proposes  to  revise 
section  85.53  to  require  that  the 
permittee  notify  the  regulatory  authority 
of  changes  in  ownership  and  control 
within  45  days  of  the  change.  In 
addition,  this  section  is  revised  to 
include  the  requirement  that  the 
permittee  provide  yearly  updates  to  the 
information  requir^  by  sections 
86.62(b)  and  86.62(c)  (relating  to 
identification  of  interests)  on  forms 
provided  by  the  regulatory  authority. 
Although  the  Federal  regulations  do  not 
require  such  periodic  urates  of 
ownership  and  control  information, 
these  requirements  will  provide  added 
assurance  that  the  permittee  or  any  one 
linked  to  the  permittee  through 
ownership  and  control  criteria  who 
satisfies  the  p>ermit  blocking  criteria  in 
30  CFR  773.15(b)(1)  will  be  prohibited 
from  mining.  This  added  assurance  will 
not  render  the  State  program  less 
effective  than  the  Federal  regulations 
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and  the  Director  is  approving  the 
revisions  to  section  86.53. 

9.  Sections  86.62  and  87.14 
Identification  of  Interests 

a.  Pennsylvania  proposes  to  replace 
the  existing  language  in  section  86.62(a) 
with  new  language  to  define  the  specific 
information,  pertaining  to  identification 
of  interests,  that  must  be  provided  as 
part  of  a  complete  permit  application. 
Since  the  revised  language  is 
substantively  identical  to  the 
corresponding  Federal  regulations  at  30 
CFR  778.13(e),  the  Director  finds  that 
the  proposed  rules  are  no  less  effective 
than  these  Federal  regulations. 

b.  Pennsylvania  proposes  to  replace 
the  existing  rules  at  86.62(b)  and  87.14 
(1)  and  (2)  vsdth  new  language  that 
requires  the  applicant  to  furnish  certain 
specific  information  for  every  person 
who  ovms  or  controls  the  applicant 
under  the  definition  of  "owned  or 
controlled"  or  "owns  or  controls”  in 
section  86.1.  The  proposed  rules  are 
substantively  identical  to  the  Federal 
rules  at  30  CTR  778.13(c)(l)-{3)  except 
for  an  erroneous  cross  reference  to 
section  86.63  in  86.62(b)(2)(ii)  of  the 
proposed  rule.  Pennsylvania  agreed  in 
its  response  to  OSM’s  comment 
(Administrative  Record  No.  PA-803.14) 
that  the  proposed  rules  should  reference 
the  requirements  at  section  86.212(c) 
which  are  the  counterpart  to  the  Federal 
regulations  at  773.17(ih 

Therefore,  the  Director  finds 
Pennsylvania’s  proposed  rules  at 
86.62(b)  and  87.14  (1)  and  (2)  are  no  less 
effective  than  the  coimterpart  Federal 
regulations  at  30  CFR  778.13(c)(l)-(3), 
except  to  the  extend  that  86.62(b)(2)(ii) 
contains  an  incorrect  cross  reference. 
Accordingly,  the  Director  is  requiring 
Pennsylvania  to  further  amend  its 
program  to  replace  the  cross  reference  to 
section  86.63  with  a  cross  reference  to 
section  86.212(c). 

c.  Pennsylvania  proposes  to  replace 
the  existing  rules  at  sections  86.62(c) 
and  87.14(3)  with  new  language  to 
require  submission  of  ownership  and 
control  information  for  “related 
entities."  Section  86.62(c)(1)  includes 
the  requirement  to  provide  specific 
information  for  “entities"  that  are 
related  to  the  applicant  through  the 
ownership  and  control  links  defined  in 
section  86.1.  Section  87.14(3)  differs 
slightly  by  requiring  ownership  and 
control  information  for  "companies” 
related  to  the  applicant.  Both  differ  fi-om 
the  corresponding  Federal  regulations  at 
30  CFR  778.13(d)  which  require 
information  for  any  surface  coal  mining 
“operation"  linked  to  the  applicant 
through  ownership  and  control.  In 
response  to  concerns  about  the  meaning 


of  "entities"  as  used  in  the  proposed 
rule,  Pennsylvania  included  a  definition 
for  the  term  in  section  86.1  which 
includes  operations.  The  Director  has 
accepted  this  definition  with  the 
understanding  that  the  State  interprets 
the  term  "entities"  to  include  all  surface 
coal  mining  operations  owned  or 
controlled  by  either  the  applicant  or  by 
any  person  who  owns  or  controls  the 
applicant  under  the  definition  of 
"owned  or  controlled"  and  "owns  and 
controls"  in  section  86.1. 

However,  Pennsylvania’s  proposed 
rules  also  differ  from  the  Federal 
counterpart  regulations  by  not  requiring 
the  address  of  those  identified  and  the 
identification  of  the  regulatory  authority 
to  be  contained  in  the  application.  This 
omission  makes  the  informational 
requirements  of  the  State  rules  less 
comprehensive  than  the  Federal 
counterpart  at  30  CFR  778.13(d)  (1)  and 
(2).  Therefore,  the  Director  is  approving 
the  proposed  revision  except  to  the 
extent  mat  the  proposed  rules  fail  to 
require  the  addj^s  and  the  name  of  the 
regulatory  authority  for  cxirrent  Federal 
and  State  permits.  Accordingly,  the 
Director  is  requiring  Pennsylvania  to 
further  amend  its  program  to  include 
the  requirement  to  provide  the  address 
and  identification  of  the  regulatory 
authority  for  "entities"  or  "companies" 
linked  to  the  permit  applicant  through 
ownership  and  control. 

d.  Pennsylvania  proposes  to  add  as 
part  of  86.62(c)(2),  a  r^mrement  that 
for  each  person  listed  in  the 
"identification  of  related  entity" 
provision  at  section  86.62(b)(1)  specific 
information  pertaining  to  other  entities 
the  person  currently  owns  or  owned 
within  the  last  five  years,  as  well  as 
specified  information  for  pending 
mining  operations.  Since  the  State’s 
proposed  rules  are  substantively 
identical  to  the  Federal  regulations  at  30 
CFR  778.13(c)  (4)  and  (5),  the  Director 
finds  section  86.62(c)(2)  to  be  no  less 
effective  than  the  dted  Federal 
regulations. 

e.  Pennsylvania  proposes  to  add  the 
requirement,  at  section  86.62(d),  that 
each  applicant  update  the  information 
supplied  under  section  86.62  for  the 
time  period  from  when  a  permit  is 
approved  until  it  is  issued.  Since 
section  86.62(d)  is  substantively 
identical,  the  Director  finds  it  to  be  no 
less  efiective  than  the  counterpart 
Federal  regulation  at  30  CFR  778.13(i). 

10.  Section  86.63  Compliance 
Information 

a.  Pennsylvania  proposes  to  revise 
86.63(a)(1)  to  expand  the  existing 
requirement  concerning  whether  or  not 
the  applicant  has  had  a  Federal  or  State 


permit  suspended  or  revoked  or  has 
forfeited  a  mining  bond  or  similar 
security  to  include  persons  linked  to  the 
applicant  through  the  definition  of 
"owned  or  controlled"  or  "owns  or 
controls"  at  section  86.1.  Since  this 
requirement  is  substantively  identical  to 
the  counterpart  Federal  regulation  at  30 
CFR  778.14(a),  the  Director  finds  that 
the  proposed  revision  is  no  less  effective 
than  that  Federal  regulation. 

b.  Pennsylvania  proposes  to  revise 
section  86.63(a)(2),  the  requirement  to 
provide  a  description  of  the  actions 
identified  in  section  86.63(a)(1),  to  add 
language  to  require  identification  of  the 
Mine  Safety  and  Health  Administration 
(MSHA)  number  and  date  of  issuance  of 
the  suspended  or  revoked  permit  and 
the  requirement  that  the  statement 
include  the  name  of  the  person  to  whom 
the  suspension,  revocation  or  forfeiture 
was  issued.  Although  the  Federal 
regulations  at  30  cPk  778.14(b)  do  not 
require  an  explanation  of  the  actions  to 
include  the  MSHA  identification 
number  with  the  date  of  issuance  or  the 
name  of  the  person  to  whom  the  action 
was  issued,  ^e  additional  requirements 
will  not  render  the  States  rules  less 
effective  than  the  Federal  counterparts. 
ITierefore,  the  Director  is  approving  the 
proposed  revisions  to  section 
86.63(a)(2). 

c.  Pennsylvania  proposes  to  replace 
the  existing  language  of  section 
86.63(a)(3)  with  language  requiring  the 
applicant  to  list  certain  specific 
information  on  all  violations  incurred 
within  the  three-year  period  preceding 
the  application  date  and  all  unabated 
cessation  orders  and  unabated  air  and 
water  quality  violation  notices  received 
prior  to  the  date  of  the  application  by 
either  the  applicant  or  any  person 
linked  to  the  applicant  through  an 
ownership  and  control  relationship.  The 
proposed  language  is  substantively 
identical  to  the  counterpart  Feder^ 
regulations  at  section  778.14(c),  except 
that  Pennsylvania  omitted  reference  to 
"cessation  orders"  in  the  last  sentence 
of  the  paragraph,  "The  application  shall 
also  contain  a  statement  regarding  each 
violation  notice  including  “  •  *.’’ 
Pennsylvania  has  indicated  to  OSM 
(Administrative  Record  No.  PA-803.14) 
that  the  omission  will  be  corrected  in 
subsequent  rulemaking. 

Therefore,  the  Director  finds  the 
proposed  revisions  to  section  86.63(8)(3) 
to  be  no  less  elective  than  the 
corresponding  Federal  regulations, 
except  to  the  extent  that  ^e  rule  omits 
the  requirement  to  supply  information 
required  by  86.63(a)(3)  (iHviii)  for 
cessation  orders  received  by  either  the 
applicant  or  by  any  person  who  owns  or 
controls  the  applicant.  Accordingly, 
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Pennsylvania  shall  further  amend  its 
rules  to  require  that  all  applications  for 
surface  mining  permits  indude  the 
specific  information  required  by  section 
B6.63(a)(3)  (iMviii)  for  all  cessation 
orders  received  prior  to  the  date  of  the 
application. 

d.  Pennsylvania  proposes  to  add 
provisions  at  section  86.63(c) 
concerning  the  applicant’s  obligation  to 
update  compliance  information  for  the 
time  period  following  permit  approval 
but  before  permit  issuance.  The  Director 
finds  that  Pennsylvania’s  proposed  rule 
is  substantively  identical  and,  therefore, 
no  less  effective  than  the  corresponding 
Federal  regulation  at  30  CFR  778.14(d). 

11.  Section  86.212  Federal  Minimum 
Enforcement  Action 

a.  Pennsylvania  proposes  to  revise 
section  86.212  by,  in  addition  to  making 
several  minor  grammatical  changes, 
adding  subsection  (c)  to  require  that 
within  30  days  after  issuance  of  a 
cessation  order,  the  permittee  shall 
submit  information  to  update  the 
ownership  and  control  information 
required  under  86.62.  concurrent  from 
the  date  of  the  issuance  of  the  cessation 
order.  Since  the  proposed  rule  is 
substantively  identical  to  the 
counterpart  Federal  regulations  at 
773.17(i),  the  Director  finds  that  it  is  no 
less  effective  than  that  Federal 
regulation. 

b.  Pennsylvania  proposes  to  add 
language  at  subsection  (d)  to  require  that 
the  regulatory  authority  notify,  in 
writing,  persons  identified  as  owning  or 
controlling  the  permittee  that  a 
cessation  order  was  issued  and  that  the 
person  has  been  identified  as  an  owner 
or  controller  responsible  for  the 
correction  of  the  violation.  'The  Director 
finds  that  the  proposed  rule  is 
substantively  identical  to  and,  therefore, 
no  less  effective  than  the  corresponding 
Federal  regulation  at  30  CFR  843.11(g). 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comment 

The  public  comment  period  and 
opportunity  to  request  a  public  hearing 
announced  in  the  April  13, 1992, 
Federal  Register  ended  on  May  13, 

1992.  Written  comments  and  a  request 
for  a  public  meeting  were  received  ftom 
the  Pennsylvania  GmI  Association 
(PCA).  'The  public  meeting  was  held  on 
June  30, 1992,  and  comments  were 
received  from  the  PCA.  The  comments 
presented  by  the  PCA  pertained  to  the 
same  concerns  expressed  in  their 
written  comment  submittal. 


All  substantive  comments  received 
diiring  the  comment  period  are 
discussed  below. 

TTie  PGA  commented  that 
Pennsylvania’s  proposed  ownership  and 
control  regulations  go  far  beyond  the 
counterpart  Federal  regulations  and  are 
inconsistent  with  SMCRA.  Specifically, 
PCA  commented  on  the  following 
proposed  ownership  and  control 
regulations: 

a.  The  PCA  conunented  that  the  term 
“contractor”  included  in  the  States 
definition  of  “owned  or  controlled”  or 
“owns  or  controls”  is  not  in  the  Federal 
regulations  at  30  CFR  773.5.  As  stated 
in  Finding  1(b).  the  State’s  proposal  to 
include  “contractor”  is  consistent  with 
the  Federal  definition  in  cases  where 
the  contractor  exercises  control  over  the 
mining  ojMration.  Upon  that  basis  the 
Director  determined  that  the  State’s 
rules  are  not  inconsistent  with  SMCRA 
or  the  counterpart  Federal  regulations. 

b.  The  PCA  commented  that 
Pennsylvania’s  proposal  to  define 
“relat^  party”  does  not  give 
consideration  to  the  quality  of  the 
relationships  between  the  parties.  The 
PCA  added  that  the  regulatory  authority 
should  look  at  whether  the  presumed 
related  party  actually  has  any  control 
over  the  permittee.  As  disciissed  in 
Finding  1(c).  the  State’s  revision  merely 
moves  the  definition  of  related  party 
from  section  86.37(a)(8)  into  the 
definitions  at  section  86.1  and  this  move 
does  not  render  the  program  less 
elective  than  the  F^eral  regulations. 

c.  The  PCA  commented  that 
Pennsylvania’s  proposal  reqviires 
updates  of  ownership  and  control 
information  more  often  than  required  by 
the  Save  our  Cumberland  Mountain 
agreement.  As  discussed  in  Findings  7 
and  8,  although  there  are  no  Federal 
counterpart  regulations,  the  proposed 
rules  are  consistent  with  OSM’s  policies 
and  are  not  inconsistent  with  the 
Federal  regulations. 

d.  The  PCA  commented  that 
Pexuisyhrania  does  not  provide  an 
opportunity  for  an  adjudicatory  hearing 
on  the  determination  that  an  applicant 
has  demonstrated  a  pattern  of  willful 
violations  of  the  Acts  as  is  required  by 
the  Federal  counterpart  at  30  CFR 
773.15(b)(3).  As  noted  in  Finding  6, 
section  4  of  the  Environmental  Hearing 
Board  Act,  35  P.S.  section  7514 
mandates  that  any  person  adversely 
affected  by  an  action  of  the  regulatory 
authority  shall  have  the  right  to  appeal 
the  action  to  the  Environmental  Hearing 
Board  before  the  action  becomes  final. 
Therefore,  Pennsylvania  provides 
appeal  li^ts  to  a  permit  applicant  that 
are  not  inconsistent  with  the  Federal 
counterpart  regulations. 


Agency  Comments 

Pursuant  to  Section  503(b)  of  SMCRA 
and  the  implementing  regulations  at  30 
CFR  732.17(h)(ii)(i),  comments  were 
solicited  from  various  Federal  agencies 
with  an  actual  or  potential  interest  in 
the  Pennsylvania  program.  Responses 
were  received  from  the  Department  of 
Labor,  Mine  Safety  and  Health 
Administration.  District  1  and  2;  the 
Department  of  Interior,  Bureau  of  Mines; 
and  the  Department  of  Agriculture,  Soil 
Conservation  Service.  The  responses  did 
not  contain  any  comments  concerning 
the  proposed  ownership  and  control 
rule  revisions. 

V.  Director’s  Decision 

Based  on  the  findings  discussed 
above,  the  Director  is  approving,  with 
the  additional  required  amendments 
noted  below,  Pennsylvania’s  program 
amendment  pertaining  to  ownership 
and  control  provisions  of  its  rules  as 
submitted  on  December  18, 1991. 

The  Director  is  requiring  the 
following  amendments  at  30  CFR 
938.16: 

As  discussed  in  Finding  2,  further 
revision  of  section  86.36(c)  to  delete  the 
three-year  limitation  on  the  time  period 
for  which  the  regulatory  authority  is 
responsible  for  the  review  of  the 
compliance  history  of  the  applicant  or 
anyone  who  owns  or  controls  the 
applicant. 

As  discussed  in  Finding  3(b).  further 
revisimi  of  sections  86.37(a)(8)  and 
(a)(ll)  to  requini  that,  within  30  days  of 
the  initial  judicial  review  decision 
affirming  a  violation,  the  applicant 
submit  proof  that  the  violation  has  been 
correct^  or  is  in  the  process  of  being 
satisfactory  corrected. 

As  discussed  in  Finding  3(c),  further 
revision  of  section  86.37(a)(10)  to 
include  specific  language  to  prohibit  the 
approval  of  a  permit  application  if  the 
regulatory  authority  finds  that  the 
applicant  or  the  operator  specified  in 
the  application  or  a  person  who  owns  or 
controls  the  applicant  or  operator  or  a 
person  owned  or  controlled  by  the 
applicant  or  operator,  has  demonstrated 
a  pattern  of  willful  violations  of  the 
Federal  SMCRA  and  all  State  programs 
approved  under  SMCRA. 

As  discussed  in  Finding  3(d),  further 
revision  to  section  86.37(a)  to  include 
specific  language  to  require  that  the 
regulatory  authority  findings  and  permit 
approval  decisions  are  based  on  all 
available  information. 

As  discussed  in  Finding  3(e),  further 
revision  of  section  86.37(a)  to  add  the 
requirement  to  prohibit  the  approval  of 
a  permit  if  it  was  determined  that  the 
appliccmt  or  anyone  linked  to  the 
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applicant  through  the  definition  of 
“owned  or  controlled”  at  section  86.1 
has  forfeited  a  bond  for  a  site  where  the 
violation  upon  which  the  forfeiture  was 
based  has  not  been  abated. 

As  discussed  Finding  3(0.  further 
revision  of  sections  86.37(a)(9)  and 
(a)(16)  to  require  the  findings 
concerning  payment  of  abandoned  mine 
reclamation  fees  and  civil  penalties  to 
include  a  review  of  all  persons  linked  to 
the  applicant  through  the  dehnition  of 
ownership  and  control  provisions  at 
section  86.1. 

As  discussed  in  Finding  4,  further 
revision  of  section  86.37(c)  to  require 
that  following  permit  approval  but  prior 
to  permit  issuance  that  the  regulatory 
authority  include  as  part  of  its  decision 
to  issue  the  permit,  a  review  of  any  new 
information  for  the  applicant  and  all 
those  linked  to  the  applicant  through 
ownership  and  control,  regarding 
payment  of  abandoned  mine  land  fees, 
civil  penalties  and  the  status  of 
violations  upon  which  bond  forfeiture 
was  based. 

As  discussed  in  Finding  5,  further 
revision  of  section  86.43  to  include  the 
requirement  that  the  regulatory 
authority  review  the  circumstances 
under  which  a  permit  was  issued,  using 
the  approved  review  criteria,  whenever 
it  has  reason  to  believe  that  the  permit 
was  improvidently  issued. 

As  discussed  in  Finding  9(b),  further 
revision  of  section  86.62(b)(2)(ii)  to 
replace  the  cross  reference  to  section 
86.63  with  a  cross  reference  to  section 
86.212(c). 

As  discussed  in  Finding  9(c).  further 
revision  to  section  86.62(c)  and  87.14(3) 
to  require  the  applicant  to  provide  its 
address  and  the  identification  of  the 
regulatory  authority  for  current  Federal 
and  State  permits  held  by  “entities”  or 
“companies”  linked  to  the  applicant 
throu^  ownership  and  control. 

As  discussed  in  Finding  10(c),  further 
revision  to  section  86.63(a)(3)  to  require 
that  all  applications  for  surface  mining 
permits  include  the  information 
required  by  section  86.63(a)(3)(i)-(viii) 
for  all  cessation  orders  received  by 
either  the  applicant  or  by  any  person 
linked  to  the  applicant  through 
ownership  and  control  as  defined  in 
section  86.  prior  to  the  date  of  the 
application. 

Effect  of  the  Director’s  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment.  Thus  any  changes 


to  the  State  program  are  not  enforceable 
until  approved  by  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved  State 
programs.  In  the  oversight  of  the 
Pennsylvania  program,  the  Director  will 
recognize  only  the  statutes,  regulations 
and  other  materials  approved  by  him, 
together  with  any  con^stent 
implementing  policies,  directives  and 
other  materials,  and  will  require  the 
enforcement  by  Pennsylvania  of  only 
such  provisions. 

EPA  Concurrence 

Under  30  CFR  732.17(h)(ll)(ii).  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respect  to  any  provisions  of  a  State 
program  amendment  which  relate  to  air 
or  water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  dean 
Air  Act  (42  U.S.C.  7401  et  seq.)  The 
Director  has  determined  that  this 
amendment  contains  no  such  provisions 
and  that  EPA  concurrence  is  therefore 
unnecessary. 

VI.  Procedural  Determinations 

Executive  Order  12291 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (OMB)  granted 
the  OSM  an  exemption  finm  sections  3. 
4,  7  and  8  of  Executive  Order  12291  for 
actions  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs,  actions  and  program 
amendments.  Therefore,  preparation  of 
a  regulatory  impact  analysis  is  not 
necessary  and  OMB  regulatory  review  is 
not  required. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
stemdards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  suc^  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30  CFR  730.11,  732.15  and 
732.17(h)(10),  decisions  on  proposed 
State  regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  subr^ttal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 


other  requirements  of  30  CFR  parts  730, 
731  and  732  have  been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environment^  Policy  Act,  42  U.S.C. 
4332(2)(C). 

Paperwork  fleduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  imder  the 
Paperwork  Reduction  Act,  44  U.S.C. 

3507  et  seq. 

Regulatory  Flexibility  Act 

The  E)epartment  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  efiect  upon  a 
substantial  number  of  small  entities. 

Hence,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  938 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  November  12, 1992. 

Ronald  C.  Recker, 

Acting  Assistant  Director,  Eastern  Support 
Center. 

For  the  reasons  set  forth  in  the 
preamble,  title  30,  chapter  Vn, 
subcha^ter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below; 

PART  938— PENNSYLVANIA 

1.  The  authority  citation  for  part  93o 
continues  to  read  as  follows: 

Authority:  30  U.S.C  1201  et  seq. 

2.  Section  938.15,  is  amended  by 
adding  a  new  paragraph  (w)  to  read  as 
follows: 
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§  938.1S  Approval  of  regulatory  program 
amandmanta. 

(w)  With  the  exception  of  those 
provisions  identified  herein,  the 
amendment  submitted  to  OSM  on 
December  18. 1991  (pertaining  to 
Ownership  and  Gsntrol  rules)  is 
approved  effective  December  30. 1992, 
provided  Pennsylvania  promulgates 
these  regulations  in  a  form  identical  to 
that  submitted  to  OSM.  The  amendment 
consists  of  the  following  modihcations 
to  the  Pennsylvania  program  (25  PA 
Code  Section): 

B6.1  Definitions. 

B8.36(c)  Review  of  Permit  Application 
(except  to  the  extent  that  it  limits  the 
prohibitions  on  permit  approval  to  applicants 
or  those  linked  to  the  applicant  through 
ownership  and  control  criteria  with  unabated 
violations  that  were  incurred  within  three- 
years  of  the  date  of  the  application). 

86.37(a)  Criteria  for  Permit  Approval  or 
Denial  (except  to  the  extent  that; 

i.  86.37(a)(8)  and  (a)(ll)  would  fail  to 
require  the  applicant  within  30  days  of  the 
initial  judicial  review  affirming  a  violation, 
to  submit  proof  that  the  violation  has  been 
corrected  or  is  in  the  process  of  being 
satisfactorily  corrected. 

ii.  86.37(a)(10)  does  not  clearly  prohibit 
approval  of  a  permit  application  in  cases 
where  the  applicant  or  those  linked  to  the 
applicant  through  ownership  and  control 
have  demonstrated  a  piattem  of  willful 
violations  of  the  Federal  SMCRA  and  all 
State  and  Federal  programs  approved  under 
SMCRA: 

iii.  86.37(a)  does  not  clearly  require  that 
the  regulatory  authority  base  its  decision  to 
approve  a  permit  application  on  its  review  of 
all  available  information; 

iv.  86.37(a)  does  not  prohibit  the  issuance 
of  a  permit  where  the  applicant  or  anyone 
linked  to  the  applicant  through  ownership 
and  control  criteria  has  forfeited  a  bond  for 
a  site  where  the  violation  upon  which  the 
forfeiture  was  based  has  not  been  abated;  and 

v.  86.37(aK9)  and  (a)(16)  fail  to  require  the 
findings  concerning  payment  of  abandoned 
mine  reclamation  fees  and  civil  penalties  to 
include  a  review  of  persons  linked  to  the 
applicant  through  the  ownership  and  control 
provision  at  section  86.1). 

86.37(c)  Final  Review  Before  Permit 
Issuance  (except  to  the  extent  that  the  rules 
do  not  require  that  the  regulatory  authority 
will  include  as  a  basis  for  its  reconsideration 
of  its  decision  to  approve  the  application, 
updated  information  pertaining  to  whether 
abandoned  mine  land  fees  have  been  paid, 
civil  penalties  have  been  paid  and  whether 
the  violations  on  which  a  bond  forfeiture  was 
based  have  been  abated). 

86.43  Improvidently  Issued  Permits 
(except  to  the  extent  that  the  rules  do  not 
place  an  affirmative  obligation  on  the 
regulatory  authority  to  take  actions  to 
discover  if  it  has  Improvidently  issued  a 
permit  whenever  it  has  a  “reason  to  believe” 
that  an  improvidently  issued  permit  exists). 

86.44  Recission  of  Improvidently  Issued 
Permits. 


86.52(c)(4)  Permit  Revisions. 

86.53  Reporting  of  New  Information. 
66.55(d)  Permit  Renewals. 

86.62  Identification  of  Interests  (except  to 
the  extent  that: 

i.  B6.62(b)(2)(ii)  incorrectly  cross  references 
Section  86.63  instead  of  section  86.212(c); 
and 

ii.  86.62(c)  does  not  require  applications  to 
include  the  addresses  of  related  entities 
linked  to  the  applicant  through  ownership 
and  control  criteria  and  to  include  the  name 
of  the  regulatory  authority  for  each  Federal 
and  State  permit). 

86.63  Compliance  Information  (except^o 
that  86.63(a)(3)  omits  the  requirement  for  the 
applicant  to  provide  information  required  by 
86.63(a)(3)(i-viii)  for  all  cessation  orders 
received  either  by  the  applicant  or  by  any 
person  who  owns  or  controls  the  applicant). 

86.212  Federal  Minimum  Enforcement 
Action. 

87.11  Definitions. 

87.14  Identification  of  Ownership  (except 
to  the  extent  that  87.14(3)  does  not  require 
applications  to  include  the  address  of  related 
companies  linked  to  the  applicant  through 
ownership  and  control  criteria  and  to  include 
the  name  of  the  regulatory  authority  for  each 
Federal  and  State  permit). 

3.  Section  938.16  is  amended  by 
adding  new  paragraphs  (rr)-(bbb)  to  read 
as  follows:- 

§  938.16  Required  regulatory  program 
amendments. 

***** 

(rr)  By  May  1. 1993,  Pennsylvania 
shall  submit  a  proposed  amendment  to 
section  86.36(c)  to  require  permit  denial 
for  unabated  violations  of  any  Federal  or 
State  program  under  SMCRA,  without 
the  three-year  limitation. 

(ss)  By  May  1, 1993,  Pennsylvania 
shall  submit  a  proposed  amendment  to 
section  86.37(a)(8)  of  (a)(ll)  to  require 
that,  within  30  days  of  the  initial 
judicial  review  afnrming  a  violation,  the 
applicant  submit  proof  that  the  violation 
has  been  corrected  or  is  in  the  process 
of  being  satisfactorily  corrected. 

(tt)  By  May  1, 1993,  Pennsylvania 
shall  submit  a  proposed  amendment  to 
section  86.37(a)(10)  to  require  that  all 
violations  of  the  Federal  SMCRA  and  all 
programs  approved  under  SMCRA  be 
considered  in  determining  whether 
there  is  a  demonstrated  pattern  of 
willful  violations. 

(uu)  By  May  1, 1993,  Pennsylvania 
shall  submit  a  proposed  amendment  to 
section  86.37(a)  to  require  that  the 
criteria  upon  which  the  regulatory 
authority  bases  its  decision  to  approve 
or  deny  a  permit  application  are  based 
on  all  information  available  to  the 
regulatory  authority. 

(w)  By  May  1, 1993,  Pennsylvania 
shall  submit  a  proposed  amendment  to 
section  86.37(a)  to  include  language  that 


would  prohibit  permit  approval  if  the 
applicant  or  anyone  linked  to  the 
applicant  through  the  definition  of 
“owned  or  controlled”  or  “owns  or 
controls”  has  forfeited  a  bond  and  the 
violation  upon  which  the  forfeiture  was 
based  remains  unabated 
(ww)  By  May  1, 1993,  Pennsylvania 
shall  submit  a  proposed  amendment  to 
sections  86.37(a)(9)  and  (a)(16)  to 
require  denial  of  a  permit  if  it  finds  that 
those  linked  to  the  applicant  through 
the  definition  of  “owned  or  controlled" 
or  “owns  or  controls”  are  delinquent  in 
payment  of  abandoned  mine 
reclamation  fees  or  delinquent  in  the 
payment  of  State  and  Federal  final  civil 
penalty  assessments. 

(xx)  By  May  1, 1993,  Pennsylvania 
shall  submit  a  proposed  amendment  to 
section  86.37(c),  to  require  that  the 
regulatory  authority’s  reconsideration  of 
its  decision  to  approve  the  permit 
include  a  review  of  information, 
updated  for  the  period  from  permit 
approval  to  permit  issuance,  pertaining 
to  the  payment  of  abandoned  mine 
reclamation  fees  and  civil  penalty  fees 
and  the  status  of  unabated  violations 
upon  which  a  bond  forfeiture  was 
based. 

(yy)  By  May  1, 1993,  Pennsylvania 
shall  submit  a  proposed  amendment  to 
section  86.43,  to  require  the  regulatory 
authority  to  review  the  circumstances 
under  which  a  permit  was  issued 
whenever  it  has  reason  to  believe  that 
the  permit  may  have  been 
improvidently  issued. 

(zz)  By  May  1, 1993,  Pennsylvania 
shall  submit  a  proposed  amendment  to 
section  86.62(b)(2)(ii)  to  correct  the 
cross-reference  to  86.63  with  a  reference 
to  section  86.212(c). 

(aaa)  By  May  1,  1993,  Pennsylvania 
shall  submit  a  proposed  amendment  to 
sections  86.62(c)  and  87.14(3)  to  include 
the  requirement  that  the  application 
include  the  address  for  each  permit  held 
by  a  related  entity  or  company,  and 
identification  of  the  regulatory  authority 
for  each  such  permit. 

(bbb)  By  May  1, 1993,  Pennsylvania 
shall  submit  a  proposed  amendment  to 
section  86.63(a)(3)  to  require  that  all 
applications  for  surface  mining  permits 
include  the  specific  information 
required  by  section  86.63(a)(3)(i)-(viii) 
for  all  cessation  orders  received,  by  the 
applicant  and  anyone  linked  to  the 
applicant  through  ownership  and 
control,  prior  to  the  date  of  the 
application. 

|FR  Doc.  92-31373  Filed  12-29-92;  8.45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  Foreign  Assets  Control 
31  CFR  Part  500 

Foreign  Assets  Control  Regulations 

AGENCY:  Office  of  Foreign  Assets 
Control,  Treasury. 

ACTION:  Final  rule. 

SUMMARY:  As  a  further  step  in  the 
process  of  normalization  of  relations 
between  the  United  States  and  Vietnam, 
the  Office  of  Foreign  Assets  Control 
("FAC”)  is  amending  its  regulations  to 
authorize  persons  subject  to  U.S. 
jurisdiction  to  enter  into  contracts  with 
Vietnam  or  Vietnamese  nationals,  or 
contracts  in  which  Vietnam  or 
Vietnamese  nationals  have  an  interest, 
the  performance  of  which  is  contingent 
upon  the  lifting  of  the  embargo  on 
Vietnam,  and  to  enter  into  commercial 
and  hnanciai  transactions  in  connection 
with  obtaining  or  preparing  to  perform 
such  contracts. 

EFFECTIVE  DATE:  December  14, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  I.  Pinter,  Chief  of  Licensing  (tel.: 
202/622-2480),  Dennis  P.  Wood,  ^ief 
of  Compliance  Programs  (tel.;  202/622- 
2490),  or  William  B.  HcfMan,  Chief 
Counsel  (tel.:  202/622-2410),  Office  of 
Foreign  Assets  Control,  Department  of 
the  Treasury,  Washington,  DC  20220. 
SUPPLEMENTARY  INFORMATION:  In 
implementation  of  the  President's 
announcement  on  December  IS,  1992, 
FAC  is  amending  the  Foreign  Assets 
Control  Regulations,  31  CFR  part  500 
(the  "FACR”),  to  add  §  500.574, 
authorizing  persons  subject  to  U.S. 
jurisdiction  to  enter  into  executory 
contracts  with  Vietnam  or  Vietnamese 
nationals,  or  executory  contracts  in 
which  Vietnam  or  a  Vietnamese 
national  has  an  interest,  the 
performance  of  which  cannot  begin 
until  the  Vietnam  embargo  is  lifted  or 
modified  to  permit  performance.  The 
signing  of  each  executory  contract  must 
be  reported  to  FAC  within  10  days. 
Financial  transactions  incident  to  the 
signature  of  these  contracts,  however, 
must  be  specifically  licensed  on  a  case- 
by-case  basis. 

Commercial  and  financial 
transactions  necessary  to  obtaining  and 
preparing  to  perform  such  executory 
contracts  will  be  licensed  on  a  case-by¬ 
case  basis.  Activities  eligible  for  specific 
licensing  include  opening  offices  in 
Vietnam,  hiring  staff,  writing  and 
designing  plans,  carrying  out 
preliminary  feasibility  studies  and 
engineering  and  technical  surveys,  and 
import,  export,  and  service  transactions 


incident  to  the  foregoing.  Specific 
licenses  issued  pursuant  to  this  section 
will  require  reporting  to  FAC  on 
commmcial  and  financial  transactions 
entered  into  by  the  licensee. 

Exports  or  reexports  to  Vietnam  of 
goods  and  technical  data  or  of  the  direct 
products  of  technical  data  (regardless  of 
U.S.  content),  in  coimection  with 
activities  licensed  by  FAC  may  require 
authorization  from  the  U.S.  Department 
of  Commerce  pursuant  to  the  Export 
Administration  Regulations,  15  CFR 
parts  768-799. 

Because  the  FACR  involve  a  foreign 
afiairs  function.  Executive  Order  12291 
and  the  provisions  of  the  Administrative 
Procedure  Act,  5  U.S.C  553,  requiring 
notice  of  proposed  rulemaking, 
opportunity  for  public  participation, 
and  delay  in  efiective  date,  are 
inapplicable.  Because  no  notice  of 
proposed  rulemaking  is  required  for  this 
rule,  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  does  not  apply. 

This  rule  is  being  issued  without  prior 
notice  and  public  procedure  pursuant  to 
the  Administrative  Procedure  Act.  For 
this  reason,  the  collection  of 
information  contained  in  FACR 
§  500.574  has  been  reviewed  and, 
pending  receipt  and  evaluation  of 
public  comments,  approved  by  the 
Office  of  Management  and  Budget  imder 
control  number  1505-0096.  Comments 
concerning  the  average  annual  burden 
and  suggestions  for  r^udng  this 
burdmi  should  be  directed  to  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  Washington,  DC 
20503,  with  copies  to  the  Office  of 
Foreign  Assets  Control,  U.S.  Department 
of  the  Treasury,  1500  Pennsylvania 
Avenue,  NW. — Annex,  Washington,  DC 
20220.  Any  such  comments  should  be 
submitted  not  later  than  60  days  from 
publication. 

The  collections  of  information  in  this 
rule  are  contained  in  FACR  §  500.574(a). 
This  information  is  required  by  the  FAC 
for  compliance,  civil  penalty,  and 
enforcement  purposes.  This  information 
will  be  used  to  facilitate  U.S.  financial 
and  export  transactions  licensed 
pursuant  to  this  final  rule,  to  determine 
whether  persons  subject  to  the 
requirements  of  the  FACR  are  in 
compliance  with  applicable 
requirements,  and  to  determine  whether 
and  to  what  extent  civil  penalty  or  other 
enforcement  action  is  appropriate.  The 
likely  respondents  are  business 
organizations. 

Estimated  total  annual  reporting  and 
or  recordkeeping  burden:  200  hours. 

The  estimated  annual  burden  per 
respondent/recordkeeper  is  expected  to 
be  one  hour. 


The  estimated  number  of  respondents 
and/or  recordkeepers:  200. 

Estimated  annual  frequency  of 
responses:  On  occasion. 

List  of  Subjects  in  31  CFR  Part  500 

Administrative  practice  and 
procedure.  Banking,  Exports,  Foreign 
trade.  Reporting  and  recordkeeping 
requirements,  ^rvices,  Vietnam. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  500  is  amended 
as  follows: 

PART  500— FOREIGN  ASSETS 
CONTROL  REGULATIONS 

1.  The  authority  citation  for  part  500 
continues  to  read  as  follovrs: 

Authority:  50  U.S.C.  App.  5,  as  amended; 
E.O.  9193,  7  FR  5205,  3  CFR  1938-1943  Cum. 
Supp.,  p.  1174;  E.O.  9989, 13  FR  4891,  3  CFR 
1943-1948  CcMnp.,  p.  748. 

Subpart  E — Licanaaa,  Authorizations 
and  Statamants  of  Licanaing  Policy 

2.  Section  500.574  is  added  to  subpart 
E  to  read  as  follows: 

1500.574  Executory  oontraeta  and  related 
traneecdons  aufooriaed. 

(a)  Executory  contracts.  (1)  Persons 
subject  to  U.S.  jurisdiction  are 
authorized  to  enter  into  executory 
contracts  with  Vietnam  or  Vietnamese 
nationals,  or  executory  contracts  in 
which  Vietnam  or  a  Vietnamese 
national  has  an  interest,  the 
performance  of  which  is  contingent 
upon  the  lifting  or  modification  of  the 
embargo  on  Vietnam  to  permit  such 
performance. 

(2)  Within  10  business  days  of  signing 
an  executory  contract  authorized 
pursuant  to  paragraph  (a)  of  this  section, 
the  person  subject  to  U.S.  jurisdiction 
must  file  a  copy  of  the  contract  with  the 
Office  of  Foreign  Assets  Control, 
Compliance  Programs  Division,  1500 
Pennsylvania  Avenue,  NW. — ^Annex 
2131,  Washington,  DC  20220, 
referencing  the  fact  that  the  contract  was 
entered  into  pursuant  to  31  CFR 
500.574(a). 

(3)  Specific  licenses  will  be  issued  on 
a  case-by-case  basis  to  authorize 
financial  transactions  such  as  the 
payment  of  deposits,  earnest  money, 
signing  bonuses,  and  administrative  and 
registration  fees  incident  to  the 
signature  of  specific  executory  contracts 
authorized  pursuant  to  paragraph  (a)(l] 
of  this  section.  The  number  of  the 
pertinent  license  must  be  referenced  in 
all  funds  transfers  and  other  banking 
transactions  through  banks  subject  to 
U.S.  jurisdiction  made  in  connection 
with  the  contract. 
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(b)  Preparatory  transactions.  (1) 
Specific  licenses  will  be  issued 
authorizing  commercial  and  financial 
transactions  necessary  to  obtaining  and 
preparing  to  perform  executory 
contracts  authorized  pursuant  to 
paragraph  (a)(1)  of  this  section.  These 
commercial  and  fineuicial  transactions 
include: 

(1)  Opening  offices  in  Vietnam: 

(ii)  Hiring  staff; 

(iii)  Writing  and  designing  plans; 

(iv)  Carrying  out  preliminary 
feasibility  studies  and  engineering  and 
technical  surveys;  and 

(v)  Import,  export,  and  service 
transactions  incident  to  the  foregoing. 

(2)  Specific  licenses  issued  pursuant 
to  pcuagraph  (b)(1)  of  this  section  will, 
to  the  extent  feasible,  encompass 
commercial  and  financial  transactions 
incident  to  the  licensed  commercial 
purpose  or  activity. 

Note:  Exports  or  reexports  to  Vietnam  of 
goods  and  technical  data,  or  of  the  direct 
products  of  technical  data  (regardless  of  U.S. 
content),  in  connection  with  activities 
licensed  by  FAC  may  require  authorization 
from  the  U.S.  Department  of  Commerce 
pursuant  to  the  Export  Administration 
Regulations,  15  CPR  parts  768-799. 

(3)  The  number  of  the  pertinent 
license  must  be  referenced  in  all  funds 
transfers  and  other  banking  transactions 
through  banks  subject  to  U.S. 
jiuisdiction  in  connection  with 
preparatory  transactions  under 
paragraphs  (b)  (1)  an  (2)  of  this  section. 

Dated:  December  23, 1992. 

R.  Richard  Newcomb, 

Director,  Office  of  Foreign  Assets  Control. 

Approved:  December  23, 1992. 

John  P.  Simpson, 

Acting  Assistant  Secretary  (Enforcement). 

IFR  Doc.  92-31736  Filed  1 2-24-92;  l'i:47  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

{FRL-4549-4] 

Kentucky;  Schedule  of  Compliance  for 
Modification  of  Kentucky'a  Hazardous 
Waste  Program 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Kentucky’s 
Compliance  Schedule  to  Adopt  Program 
Modifications. 

SUMMARY:  On  September  22. 1986,  EPA 
promulgated  amendments  to  the 
deadlines  for  State  program 
modifications,  and  published 


requirements  for  States  to  he  placed  on 
a  compliance  schedule  to  adopt  the 
necessary  program  modifications.  EPA 
is  today  publishing  a  compliance 
schedule  for  Kentucky  to  modify  its 
program  in  accordance  with  §  271.21(g) 
to  adopt  the  Federal  program 
modifications. 

EFFECTIVE  DATE:  December  30. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leonard  W,  Nowak,  USEPA,  Region  FV, 
345  Courtland  Street,  Atlanta,  Georgia 
30365,  (404)  347-2234. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Final  authorization  to  implement  the 
Federal  hazardous  waste  program 
within  the  State  is  granted  by  EPA  if  the 
Agency  finds  that  the  State  program  (1) 
is  “equivalent”  to  the  Federal  program, 

(2)  is  “consistent”  with  the  Federal 
program  and  other  State  programs,  and 

(3)  provides  for  adequate  enforcement 
(Section  3006(b),  42  U.S.C.  6226(b)). 

EPA  regulations  for  final  authorization 
appear  at  40  CFR  parts  271.1-271.24.  In 
order  to  retain  authorization,  a  State 
must  revise  its  program  to  adopt  new 
Federal  requirements  by  the  cliister 
deadlines  specified  in  40  CFR  271.21. 
See  51  FR  33712,  September  22, 1986, 
for  a  complete  discussion  of  these 
procedures  and  deadlines. 

B.  Kentucky 

Kentucky  initially  received  final 
authorization  for  the  RCRA  Base 
Program  on  January  31, 1985.  (50  FR 
2530,  January  17, 1985).  Kentucky 
received  fin^  authorization  for 
Radioactive  Mixed  Waste  equivalence 
on  December  19, 1989  (53  FR  41164). 
Kentucky  received  final  authorization 
for  federal  regulations  promulgated 
between  July  1. 1985,  and  June  30, 1986, 
known  as  Non-HSWA  Cluster  II  on 
March  30, 1989,  (54  FR  1940,  January 
18, 1989).  Kentu^y  received  final 
authorization  for  the  requirements  prior 
to  Non-HSWA  Cluster  I,  Non-HSWA 
Cluster  m,  and  Availability  of 
Information  on  May  15, 1989,  (54  FR 
20849,  March  16. 1989).  Today  EPA  is 
publishing  a  compliance  schedule  for 
Kentucky  to  obtain  program  revisions 
for  the  federal  program  requirements 
promulgated  between  July  1. 1990,  and 
June  30, 1991,  known  as  RCRA  Cluster 
I. 

The  State  has  agreed  to  obtain  the 
needed  program  revisions  according  to 
the  following  schedule: 


Action 

Mile¬ 

stone 

Regulations  drafted  and  submitted  to  Ken¬ 
tucky  Department  of  Law  for  review  and 
developnient  of  the  Attorney  General's 

.rttatMTiAnt  . 

12/92 

Draft  regulations  and  Statamerrt  from  Com- 
mlssionef  of  Law  submitted  to  EPA  Reg¬ 
ulation  drafts  submitted  to  Kentucky  Envi- 
ronrrrantal  Quality  Commission  . . . 

1/93 

Regulation  drafts  filed  with  Kentucky  Legis¬ 
lative  Research  Commission  as  proposed 
regulation  changes . 

2/93 

Proposal  published  in  Kentucky  Administra- 
tiw  Register  . 

3/93 

Public  hearing  and  Uosa  of  public  comment 
period . 

3/93 

3/93 

Statement  of  Corrslderatlon  responding  to 

4/93 

Proposed  regulation  republished  In  Kerv 
tiicky  ArlmlnlstraihMi  Reglsier  . 

5/93 

Review  by  Administrative  Regulations  Ra- 

vMMH  .rtiAvvynmittiwi  .  . 

S/93 

Review  by  Suboonmlttee  on  Agriculture  attd 
Natural  Resources,  and  effective  date  of 

rngulntinmi  . 

S/93 

Final  authorization  application  submitted  to 
EPA  . 

7/93 

Kentucky  expects  to  submit  an 
application  to  EPA  for  authorization  of 
the  above-mentioned  program  revisions 
by  July  1. 1993. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a),  3006,  and 
7004(b)  of  the  Solid  Waste  Disposal  Act,  as 
amended  by  the  RCRA  of  1976,  as  amended, 
42  U.S.C.  6912(a),  6926,  and  6974(B). 
Patrick  M.  Tobin, 

Acting  Regional  Administrator. 

IFR  Doc.  92-31438  Filed  12-29-92;  8:45  am) 
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40  CFR  Part  300 

[FRL-4549-3] 

National  Oil  and  Hazardous 
Substances  Contingency  Plan; 

National  Priorities  List  Update 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  deletion  of  a  site  firom 
the  National  Priorities  List. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  announces  the  deletion  of 
the  Adrian  Well  Field  superfund  site  in 
Adrian,  Minnesota,  from  the  National 
Priorities  List  (NPL).  The  NPL  is 
Appendix  B  of  40  CFR  part  300  which 
is  the  National  Oil  and  Hazardous 
Substances  Contingency  Plan  (NCP), 
which  EPA  promulgated  pursuant  to 
section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  as  amended.  EPA  and  the 
State  of  Minnesota  have  determined  that 
all  appropriate  Fund-financed  responses 
under  C^CLA  have  been  implemented 
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and  that  no  further  cleanup  under 
CERCLA  is  appropriate.  Moreover,  EPA 
and  the  State  of  Minnesota  have 
determined  that  remedial  actions 
conducted  at  the  site  to  date  have  been 
protective  of  public  health,  welfare,  and 
the  environment. 

EFFECTIVE  DATE:  December  30, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  J.  Hanlon,  Remedial  Project 
Manager,  Office  of  Superfund,  U.S. 
Environmental  Protection  Agency, 
Region  V,  77  West  Jackson  Blvd. 
(HSRM-6J),  Chicago,  IL  60604;  (312) 
353-9228,  or  Gina  Weber  (P19-J),  Office 
of  Public  Affairs,  U.S.  EPA,  Region  V,  77 
West  Jackson  Blvd.,  Chicago,  Illinois, 
60604,  (312)  886-6128. 

SUPPLEMENTARY  INFORMATION:  The  site  to 
be  deleted  from  the  NPL  is;  Adrian  Weil 
Field  Site,  Adrian,  Minnesota. 

A  Notice  of  Intent  to  Delete  for  this 
site  was  published  September  1, 1992 
(57  FR  39659).  The  closing  date  for 
comments  on  the  Notice  of  Intent  to 
Delete  was  October  1, 1992.  EPA 
received  no  comments. 

The  EPA  identifies  sites  which  appear 
to  present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Hazardous  Substance 
Response  Trust  Fund  (Fund-)  financed 
remedial  actions.  Any  site  deleted  from 
the  NPL  remains  eligible  for  Fund- 
financed  remedial  actions  in  the 
unlikely  event  that  conditions  at  the  site 
warrant  such  action.  Section 
300.425(e)(3)  of  the  NCP  states  that 
Fund-financed  actions  may  be  taken  at 
sites  deleted  from  the  NPL.  Deletion  of 
a  site  from  the  NPL  does  not  affect 
responsible  party  liability  or  impedb 
agency  efforts  to  recover  costs 
associated  with  response  efforts. 

List  of  Subjects  in  40  CFR  Part  300 

Air  pollution  control.  Hazardous 
waste. 

Dated:  December  4, 1992. 

David  A.  Ullrich, 

Acting  Regional  Administrator,  USER  A 
Region  5. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  300  is  amended 
as  follows: 

PART  300— (AMENDED] 

1.  The  authority  citation  for  part  300 
(xintinues  to  read  as  follows: 

Authority:  42  U.S.C  9601-9657;  33  U.S.C 
1321(cM2):  E.O.  12777,  56  FR  54757,  3  CFR, 
1991  CcMnp;  p.  351;  E.O.  12580,  52  FR  2923, 
3  CFR,  1987  Comp;  p.  193. 


Appendix  B  [Amended] 

2.  Table  1  of  Appiendix  B  to  part  300 
is  amended  by  removing  the  site  for 
“Adrian  Municipal  Well  Field,”  Adrian, 
Minnesota;  and  by  revising  the  total 
number  of  sites,  "1,083”  to  read 
“1,082”. 

(FR  Doc.  92-31439  Filed  12-29-92;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

43  CFR  Parts  5400,  5460,  and  5470 

[WO-230-631 0-02-24-1  A;  Circulsr  No. 

2647] 

RIN  1004-AC03 

Sales  of  Forest  Products:  Contract 
Administration:  Contract 
Modification— Extension— Assignment 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
forest  product  regulations  to  provide  for 
more  flexibility  in  setting  due  dates  for 
periodic  payments  when  circumstances 
beyond  the  control  of  the  purchaser 
prevent  contract  performance  for  a 
substantial  period  of  time  during  the 
operating  season.  The  rule  provides  the 
flexibility  needed  by  removing  the 
spiecified  dates  for  payment  of  periodic 
payments.  These  provisions  relieve  a 
purchaser  from  the  unnecessary  burden 
of  a  large  payment  becoming  due  when 
such  purchaser  was  prevented  from 
generating  any  cash  flow  from  a  contract 
by  certain  circumstances  beyond  its 
control.  This  provision  does  not 
diminish  the  periodic  payment 
provision’s  intended  effect  of 
encouraging  prompt  performance  on 
timber  sale  contracts.  The  rule  also 
provides  for  reduction  to  5  percent  of 
the  full  amoimt  and  partial  refund  of  the 
first  installment  during  the  period  when 
the  contracting  officer  requests 
interruption  or  delay  of  operations  for  a 
period  in  excess  of  60  days  during  the 
operating  season. 

EFFECTIVE  DATE:  January  29, 1993. 
ADDRESSES:  Suggestions  or  inquiries 
may  be  mailed  to:  Director  (230),  Bureau 
of  Land  Management,  room  2C4  L  Street 
Building,  1849  C  Street,  NW., 
Washington,  DC  20240. 

FOR  FURTHER  INFORMATIOH  CONTACT:  Bob 
Bierer,  (202)  653-8864. 

SUPPLEMENTARY  INFORMATION:  A 
proposed  rule  amending  the  regulations 
governing  periodic  payments  and 


payment  of  the  first  installment  on 
timber  sale  contracts  was  published  on 
August  21, 1992  (57  FR  37936)  with  a 
request  for  comments.  The  comment 
period  expired  on  September  21, 1992. 
The  BLM  received  10  letters  containing 
comments  on  the  proposed  rule.  Three 
letters  from  timber  purchasers  contained 
general  comments  of  support,  and  four 
letters  from  timber  purchasers,  two 
letters  from  associations  and  one  letter 
from  a  law  firm  contained  specific 
comments.  The  specific  comments 
contained  in  these  letters  and  the 
response  to  the  comments  are  listed 
below. 

The  Bureau  of  Land  Management 
(BLM)  has  determined  that  the 
regulations  governing  periodic 
payments  and  payment  of  the  first 
installment  on  timber  sale  contracts 
could  cause  an  unnecessary  burden  on 
entities  holding  those  contracts.  Many 
BLM  timber  sales  are  being  suspended 
for  consultation  with  the  U.S.  Fish  and 
Wildlife  Service,  or  by  injunctions  and 
administrative  stays  resulting  from  court 
actions  and  appeals  concerning 
endangered  species  and  old  growth 
timber.  The  regulations  provide  no 
mechanism  for  relief  to  timber  sale 
purchasers  who  are  subject  to 
unnecessary  financial  hardships  due  to 
these  delays.  Therefore,  this  rule  was 
proposed  to  provide  some  flexibility  for 
BLM  to  provide  relief  in  such  situations 
where  a  purchaser  is  delayed  from 
operating  a  timber  sale  contract  by 
circumstances  beyond  its  control. 

On  August  19, 1992,  the  Bureau  of 
Land  Management  published  a  final  rule 
(57  FR  37475)  providing  for  an 
extension  of  timber  sale  contracts 
without  reappraisal  in  certain 
situations.  The  rule  was  intended  to 
provide  more  fairness  and  flexibility  in 
granting  timber  sale  contract  extensions. 
Some  of  the  comments  on  that  rule 
pointed  out  that  there  was  a  need  to 
provide  for  deferment  of  the  periodic 
payments  due  on  the  first  and  second 
anniversary  of  some  timber  sale 
contracts.  The  same  reasons  that  justify 
a  contract  extension  should  justify  a 
deferment  of  the  periodic  payments. 

Regulations  were  publisned  on  May 
14, 1990  (55  FR  19886)  requiring 
payment  of  20  percent  of  the  total 
purchase  price  by  the  first  anniversary 
of  all  timber  sale  contracts  with  a  term 
19  months  or  longer  and  payment  of  40 
percent  of  the  total  purchase  price  by 
the  second  anniversary  of  all  contracts 
with  a  term  27  months  or  longer.  The 
regulations  allow  credit  toward  the 
payments  for  the  value  of  road 
construction  completed  by  the 
purchaser.  The  reason  for  those 
regulations  was  to  encoiuage  prompt 
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performance  tm  timber  sale  contracts 
and  to  discourage  S];}eculatian.  However, 
when  the  puicbiaer  is  prevetrted  from 
operating  the  contract  due  to  certain 
circumstances  beyoiul  its  control,  the 
incentives  for  prompt  performance 
cannot  function  as  intended  and  a 
financial  hardship  is  impHMed  on  the 
pundiaser. 

Under  the  terms  of  many  timber  sale 
contracts  there  are  pmods  during  the 
year  whm  certain  operations  on  the 
contract  are  not  {Mrmitted,  such  as 
buildiag  roads  during  the  i^rintw  rainy 
season,  harvest  operatioi.''  during  the 
winter  in  winter  range  areas  for  certain 
wildlife  species,  thinning  operations 
during  the  spring  sap  flows,  harvest 
operations  during  the  nesting  period 
near  bald  eagle  nests,  and  so  forth. 

There  are  also  seasons  of  the  year  when 
harvesting  o|>eratioDS  are  not  feasible 
due  to  ncmnal  adverse  weather 
conditions,  such  as  snow  in  high 
elevations  during  the  winter.  These 
seasonal  restrictions  tend  to  shorten  the 
time  when  a  purchaser  can  actually 
accomplish  the  work  required  to  harvest 
a  timber  sale.  When  a  purchaser  is 
delayed  for  a  substantial  period  during 
the  normal  operating  season,  it  may 
mean  that  operations  are  delayed  for  a 
whole  year.  During  a  shmt  operating 
season,  any  delay  may  well  mean  that 
a  purchaser  has  to  wait  until  the  next 
season  to  complete  an  operation  and 
generate  some  cash  flow  from  a  timber 
sale  contract,  or  qualify  for  a  credit 
toward  the  periodic  payment  due  ht>m 
the  val\ie  of  road  construction 
completefL 

A  pmiodic  payment  obligation  (m  a 
timber  sale  contract  could  amount  to  a 
considerable  financial  hardship  on  a 
piuchaser,  if  conditions  beyond  the 
control  of  such  purchaser  prevent  the 
purchaser  fiom  completing  road 
construction  or  harvesting  timbw  from  a 
timber  sale  contract  for  a  substantial 
period  of  time.  In  this  situation,  the  rule 
allows  the  purchaser  to  request 
adjustment  of  periodic  payment  due 
dates  in  writing.  The  contracting  officer 
would  be  required  to  issue  a  decision  on 
such  requerts  within  15  days  of  receipt 
of  the  reouest. 

The  rule  allows  the  necessary 
flexibility  to  defer  periodic  payments 
under  certain  drcumstancea.  The  rule 
allows  adjustment  of  the  periodic 
payment  due  dates  when  the  contracting 
officer  delays  a  pxirchaser’s  operations 
prior  to  the  due  date  and  for  more  than 
30  days  during  an  operating  season  for 
factors  beyond  the  control  ^  the 
purchaser,  other  than  market 
fluctuatims.  Periodic  payment  due 
dates  may  be  adjusted  to  provide  a 
period  of  operating  time  equal  to  that 


time  that  would  hove  been  available  to 
the  purchaser,  prior  to  the  periodic 
payment  due  date,  without  such  a  delay. 
The  rule  provides  the  flexibility  needed 
by  removing  the  specified  dates  for 
payment  of  periodic  payments  in 
§  5461.2(a)(3)  of  tha  existing  regulations. 
The  diM  dates  for  periodic  payments 
will  be  set  out  in  the  contract. 

From  time  to  time  operations  are 
delayed  for  substantial  periods  due  to 
injunctions,  ch'  consultation  and  other 
requirements  under  the  Endangered 
Species  Act.  Where  a  purchaser  has 
large  sums  of  money  tied  up  in  the  first 
installment  on  such  contracts,  delays 
may  cause  financial  hardship,  especially 
on  smaller  companies  with  limited 
capital,  that  may  be  prevented  from 
participating  in  other  contracts  during 
such  extended  delays. 

The  rule  provides  for  a  reduction  of 
the  first  installment  held  by  the  BLM 
during  such  periods  of  delay.  The 
purchaser  may  request  and  the 
contracting  ofncer  may  grant  a 
reduction  to  5  percent  of  the  first 
installment  payment  specified  in  the 
timber  sale  contract  when  tha 
contracting  officer  requires  an 
interruption  or  delay  of  operations  on  a 
contract  for  a  period  in  excess  of  30 
days  during  the  operating  season.  Upon 
notice  from  the  contracting  officer  that 
operations  may  proceed,  the  purchaser 
will  have  15  days  to  restore  first 
instalfanent  to  the  full  amount.  No 
timber  is  to  be  cut  or  removed  from  the 
contract  area  before  the  first  installment 
is  restOTed  to  the  full  amount  specified 
in  the  timber  sale  contract.  Failure  to 
restore  the  first  installment  within  the 
15-day  period  will  be  considered  a 
breach  of  the  contract  and  the 
contracting  officer  may  cancel  the 
contract. 

1.  Several  cmnmen ts  wldressed 
whether  a  60-day  delay  should  be 
required  to  justify  reducing  the  first 
installment  payment  to  5  percent  of  the 
requirement  hi  the  timber  sale  contract. 
The  recommendations  vrere  for  a  lesser 
period  of  30  or  10  dajn.  Some  of  these 
comments  also  recommended 
specifically  directing  the  contracting 
officer  to  grant  the  request  for  reduction 
of  the  first  installment  and 
recommended  that  BLM  approval  be 
required  to  be  granted  in  15  days,  rather 
than  30  days  as  proposed.  BLM  agrees 
that  a  60-day  delay  is  too  long  to  require 
for  aprproval  of  the  first  installment 
reduction,  considering  that  the 
operating  season  on  many  timber 
contracts  has  been  reduc^  significantly 
thrbv^  seasonal  restrictions  imposed 
by  BLM  in  the  past  several  years.  The 
seasonal  raatricticms  are  needed  to 
accommodate  environmental 


considerations  on  timber  sale  contracts. 
The  final  rule  has  been  amended  to 
allow  the  contracting  officer  to  approve 
a  request  for  reduction  of  the  first 
installment  payment  when  there  is 
reason  to  believe  a  contract  delay  will 
last  longer  than  30  days,  and  su(^  a 
request  is  required  to  be  answered  by 
the  contracting  officer  within  15  days. 
The  final  rule  removes  the  requirement 
to  wait  30  days  before  making  a  request 
for  the  reduction.  The  recommendation 
for  clarification  to  the  contracting  officer 
which  would  make  such  a  reduction 
mandatory  was  not  included  in  the  rule. 
In  the  event  a  purchaser  disagrees  with 
a  decision  to  not  allow  a  reduction  of 
the  first  installment,  the  purchaser  can 
pursue  relief  through  the  disputes 
clause  in  the  timber  sale  contract. 

'2.  Two  comments  stated  that  the 
proposed  rule  does  not  provide  for 
refund  of  unencumbered  money  from  a 
period  payment  made  before  a  delay  of 
operations  is  required  by  the  contracting 
officer.  The  requirement  for  the  periodic 
payment  was  known  to  the  purchaser 
prior  to  the  delay.  The  purpose  for 
periodic  payments  is  to  reduce 
s{>ecuiative  bidding  and  serve  as  an 
incentive  for  the  purchaser  to  iJerform 
on  the  contract.  Implementation  (^fhis 
comment  would  neutralize  the  purpose 
for  requiring  periodic  payments,  and 
reward  timber  purchasers  who  did  not 
perform  when  performance  was 
possible.  This  suggestion  was  not 
adopted. 

3.  Two  comments  stated  that  the  rule 
should  provide  for  refund  of 
unencumbered  money  from  second  and 
subsequent  installment  payments  made 
before  a  delay  of  operations  requested 
by  the  contracting  officer.  Most  timber 
purchasers  use  a  |)ayment  bond  for 
cutting  and/or  removal  of  timber  prior 
to  the  payment  of  the  second 
installment  or  subsequent  installments, 
in  which  case  payments  are  made  on  a 
monthly  basis  after  timber  is  removed 
from  the  contract  area.  In  this  situation 
payments  are  “encumbered.”  In  the 
event  a  timber  purchaser  would  make  a 
cash  payment  in  advance  of  cutting  or 
removal,  moneys  could  be  considered 
“unencumbered”  at  the  time  of  a  delay. 
Howevm’,  it  is  already  within  the 
authority  of  the  contractirrg  officer  to 
refund  the  “unencumbered”  money  or 
credit  such  amounts  to  other  contracts 
upon  the  written  request  of  the 
purchaser.  This  suggestion  was  not 
adopted. 

4.  Two  comments  suggested  that 
proposed  §  5461.2(aK5)  did  not  make  it 
clear  that  the  value  of  pajFments  already 
made  is  omsidered  cr^t  toward  the 
anraunt  due  for  periodic  payments  as 
well  as  sotisfactmy  completed  road 
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construction.  The  language  has  been 
amended  to  clarify  this  point. 

5.  One  comment  suggested  this  rule 
should  be  retroactive  for  all  contracts 
delayed  from  operating  as  a  result  of 
consultation  for  the  northern  spotted 
owl  with  the  United  States  Fish  and 
Wildlife  Service.  It  was  BLM's  intent 
that  upon  the  effective  date  of  this  final 
rule  the  regulation  would  apply  to  all 
existing  contracts.  Language  has  been 
added  to  §  5461.2(a)(3)  and  (a)(5)  to 
clarify  retroactive  application. 

6.  Two  comments  identified  concern 
that  the  language  in  the  proposed  rule 
merely  removed  the  requirement  for 
periodic  payments  to  be  made  on  a 
specific  date,  but  did  not  make  specific 
provision  that  the  purchaser  could  be 
relieved  from  this  contract  requirement 
when  circumstances  beyond  the 
purchaser’s  control  delay  operations. 
Also,  both  comments  suggested  that  , 
delays  greater  than  10  days  should 
justify  payment  deferral.  A  sentence  was 
added  to  §  5461.2(a)(5)  to  explain 
deferral  options  for  delays  greater  than 
30  days,  and  to  make  it  clear  that  the 
contract  may  be  amended  to  adjust  the 
periodic  payment  requirement  upon 
receipt  of  a  written  request  from  the 
purchaser  that  demonstrates 

ualification  for  the  adjustment.  A  10- 

ay  delay  to  qualify  for  periodic 
payment  deferral  is  not  considered  a 
significant  time  for  adjustment  of  a 
periodic  payment  requirement, 
considering  that  a  purchaser  would 
have  known  for  one  or  two  years  that 
timber  payments  and/or  the  value  of 
satisfactorily  completed  road 
construction  equal  to  20  or  40  percent 
of  the  total  puitdiase  price  were 
required. 

7.  One  comment  suggested  that  by 
removing  the  introductory  paragraph  in 
the  present  §  5461.2  and  imposing  the 
use  of  the  term  “periodic  payments’*  in 
the  proposed  rule,  the  ability  of  a 
purchaser  to  furnish  a  performance 
bond  to  meet  the  periodic  payment 
requirements  imder  §  5451.2  has  been 
eliminated.  This  is  not  true  because  the 
existing  regulations  do  not  provide  for 
the  delay  of  the  first  anniversary  date  or 
second  anniversary  date  payments^  an 
increase  in  the  performance  bond.  The 
final  rule  does  not  affect  the  option  for 
an  increase  in  the  performance  bond 
above  the  minimum  to  allow  cutting 
timber  before  payment  of  second  or 
subsequent  inkallments.  The 
introductory  paragraph  of  the  existing 
regulation  refers  to  “installment 
payments,”  and  paragraph  (a)(3) 
requires  20  or  40  percent  payment  of  the 
total  purchase  price,  depending  on  the 
circumstances.  These  payments  are  time 
payments,  which  have  nothing  to  do 


with  installment  payments.  Section 
5461.2(b)  allows  delayed  payment  of 
installments  if  a  bond  is  furnished  as 
provided  in  §  5451.2.  The  final  rule  does 
not  affect  this  option  for  the  prirchaser. 
The  final  rule  provides  for  deferral  of 
periodic  pa}rments  in  the  event  the 
contract  cannot  be  operated  due  to 
delays  beyond  the  control  of  the 
purchaser.  A  performance  bond  increase 
above  the  minimum  as  provided  in 
§  5451.2(a)  is  not  designed  to  relieve 
operators  of  financial  difficulties  caused 
by  delays,  but  to  enable  operators  to  cut 
timber  without  having  to  make 
extremely  large  installment  payments. 
This  suggestion  was  not  adopted. 

The  principal  author  of  this  final  rule 
is  Tom  State  of  the  Oregon  State  Office, 
assisted  by  the  staff  of  me  Division  of 
Legislation  and  Regulatory 
Management.  Bureau  of  Land 
Management. 

This  rule  is  consistent  with  the  policy 
sat  out  in  the  President’s  memorandum 
of  January  28. 1992,  and  will  relieve  an 
unnecessary  burden  of  the  timber 
industry  in  the  West.  This  rule  will  help 
to  maintain  a  healthy  forest  products 
industry  which  can  provide  jobs  to  the 
people  in  timber  dependent 
communities  of  the  West. 

It  is  hereby  determined  that  this  final 
rule  does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment,  and  that  no 
detailed  statement  pursuant  to  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C. 

4332(2)(C))  is  required.  'The  BLM  has 
determined  that  this  final  rule  is 
categorically  excluded  from  further 
environmental  review  p^uant  to  516 
Departmental  Manual  ^M).  Chapter  2, 
Appendix  1,  Item  1.10,  and  that  the  rule 
would  not  significantly  affect  the  10 
criteria  for  exceptions  listed  in  516  DM 
2.  Appendix  2.  Pursuant  to  the  Council 
on  Environmental  Quality  regulations 
(40  CFR  1508.4)  and  environmental 
policies  and  procedures  of  the 
Department  of  the  Interior,  “categorical 
exclusions”  means  a  category  of  actions 
that  do  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment  and  that  have  been  found 
to  have  no  such  effect  by  a  Federal 
agency  and  for  which  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
retired. 

The  Department  of  the  Interior  has 
determine  under  Executive  Order 
12291  that  this  document  is  not  a  major 
rule.  A  major  rule  is  any  regulation  that 
is  likely  to  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more,  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  incfustries. 


Federal,  State,  or  local  government 
agencies,  or  geographic  regions,  or 
significant  adverse  effects  on 
competition.  emplo3rment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-ba.<ied 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  The  total  economic  effects  of 
this  rule  have  not  been  quantified,  but 
are  believed  to  be  minimal,  well  below 
$100  million  annually.  By  deferring 
some  periodic  payments,  the 
Ck>vemment  would  lose  some  interest 
on  that  money,  but  the  amoimt  would 
not  be  significant  because  there  would 
not  be  many  contracts  affected  by  this 
rule.  Costs  to  the  Government  would  be 
offset  by  the  benefit  to  the  industry 
occasioned  by  relieving  timber-sale 
piirchasers  of  imnecessary  financial 
hardship  when  they  are  delayed  in 
performing  their  contract  obligations 
due  to  circumstances  beyond  their 
control.  This  rule  would  make  timber- 
sale  purchasers  affected  more 
competitive  and  possibly  prevent  failure 
of  some  companies  by  easing  such 
hardship.  Further,  the  Department  has 
determined  under  the  Re^latory 
Flexibility  Act  (5  U.S.C.  601  et  seg.)  that 
the  rule  \^11  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  number  of 
individuals  or  companies  affected  by 
the  rule  is  expected  to  be  low,  and  the 
economic  effects  are  expected  to  be 
positive  because  the  rule  would  reduce 
financial  burden  and  improve  cash  flow 
status.  Smaller  companies  with  limited 
capital,  who  might  have  been  prevented 
firom  participating  in  other  contracts 
diiring  extended  delays  imder  the 

Erevious  regulations,  will  particularly 
anefit  frnm  the  present  nde. 

’The  Department  certifies  that  this 
final  rule  does  not  represent  a 
governmental  action  capable  of 
interference  with  constitutionally 
protected  property  rights.  The  rule 
would  not  authorize  the  taking  of  any 
property,  and  would  not  interfere  with 
any  contractual  or  other  property  rights. 
Therefore,  as  required  by  Executive 
Order  12630,  the  Department  of  the 
Interior  has  determined  that  the  rule 
would  not  cause  a  taking  of  private 
property. 

Tnis  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq. 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
these  final  regulations  meet  the 
applicable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  Executive 
Order  12778. 
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List  of  Sidijects 
43  CFR  Part  5400 

Administrative  practice  and 
procedure.  Forest  and  forest  products. 
Public  lands.  Reporting  and 
recordkeeping  requirements. 

43  CFR  Part  5460 

Forests  and  forest  products. 
Government  contracts.  Public  lands. 

43  CTR  Part  5470 

Forests  and  forest  products, 
Govemmffiat  contracts.  Public  lands. 

For  the  reasons  stated  above,  and 
under  the  authorities  died  below,  parts 
5400,  5460,  and  5470  of  group  5400, 
subchapter  E,  chapter  n  ^  the  Code  of 
Federal  Regulations  are  amended  as  set 
forth  belowr 

PART  5400— {AMENDED] 

1.  The  authority  citation  for  part  5400 
continues  to  read: 

Authority:  61  Slat  681.  u  amended;  69 
Stat.  367;  48  Stat  1269,  sec.  11;  30  Stat.  414, 
as  amended;  sec.  5,  SO  Stat.  875;  30  U.S.C 
601  et  $eq.i  43  U.S.a  315. 1181a;  18  U.S.C 
607a;  43  U.S.C  1701  et  seq. 

2.  Section  5400.0-5  is  amended  by 
adding  the  following  definitions  in 
alphabetical  ordo*,  to  read  as  follows: 

§5400.0-5  Dafinitlona. 

*  *  *  «  • 

Operating  season  means  the  time  of 
the  year  in  which  operatiems  of  the  type 
required  to  complete  the  contract  are 
normally  conducted  in  the  location 
encompassing  the  sub)ect  timber  sale,  or 
the  time  of  the  year  specified  in  the 
timber  sale  contract  when  such 
operations  are  permitted. 

Operating  time  means  a  period  of  time 
during  the  operating  season. 

A  «  •  •  • 

PART  5460— {AMENDED) 

3.  The  authority  citation  for  part  5460 
continues  to  read: 

Aulharity:  Sec.  5, 50  Stat  875;  61  Stat.  681 , 
as  amended;  89  Stat.  367;  43  UA.C  1181e; 

30  U.S£.  601  et  seq. 

4.  Section  5461.2  is  amended  by 
removing  the  introductory  paragraph 
and  revising  paragraph  (a)  to  read  as 
follows: 

§5451.2  Retptired  payment  acheduls. 

(a)(1)  For  sales  of  less  than  $500,000, 
installment  payments  shall  not  be  less 
than  10  percent  of  the  total  purchase 
price.  Far  sales  of  $500,000  or  more, 
installment  payments  ^lall  be  $50,000. 

(2)  Tlw  installment  dial)  be  paid 
prior  to  or  at  the  tinie  the  authori:^ 


officer  signs  the  contract.  A  purdiaser 
cannot  apply  any  potion  of  the  first 
installnoOTt  to  cover  other  payments  due 
on  the  contract  until  either  60  percent 
of  the  total  purchase  price  has  been  paid 
or  road  ccmstruction  reouired  by  the 
contract,  the  value  of  which  when 
combined  with  contract  pa3rnients  is 
equal  to  60  pocent  of  the  total  pinchase 
price,  has  been  completed.  When  either 
of  these  60-percent  levels  has  been 
reached,  one-half  of  the  first  installment 
may  be  applied  to  other  pa3nnents  due 
on  the  contract. 

(3)  Notwithstanding  the  provisions  of 
paragraph  (a)(2)  of  this  section,  when 
the  contracting  officer  suspends  or 
requests  the  purchaser  to  interrupt  or 
delay  operations  during  the  operating 
season  nv  a  reason  beyond  the  control 
of  the  purchaser,  the  contracting  officer 
may  r^uce  the  amount  of  the  first 
instaUment  to  5  percent  of  the 
installment  amount  listed  in  the  timber 
sale  contract.  Reductions  may  be  made 
when  the  suspension,  interruption,  or 
delay  can  reasonably  be  expecjted  to  last 
longer  than  30  days  or  has  been  in  effect 
for  more  than  30  days  for  existing 
contracts.  The  purcMser  shall  request 
such  reduction  in  writing  from  the 
contracting  officer.  The  contracting 
officer  will  answer  such  requests  within 
IS  days.  The  funds  released  may  be 
refunded  or  credited  to  other  contracts. 
When  the  contracting  officer  notifies  the 
purchaser  that  operations  may  proceed, 
the  purdiaser  shall  have  15  days  after 
such  notification  to  return  the  first 
installment  to  the  full  amount  spedfied 
in  the  timber  sale  contrad.  Failure  to 
pay  the  full  first  installment  amount 
within  the  spedfied  time  will  be 
considered  a  material  breach  of  contrad, 
and  die  contracting  officer  may  cancel 
the  contract.  No  timber  may  be  cut  or 
removed  from  the  contract  area  imtil  the 
first  installment  is  restored  to  the  foil 
amount  required  by  the  contract.. 

(4)  The  second  installment  shall  be 
paid  prior  to  the  cutting  or  removal  of 
the  material  sold.  Each  subsequent 
installment  shall  be  due  and  payable 
without  notice  when  the  value  of 
material  cut  or  removed  equals  the  sum 
of  all  payments  made  up  fo  that  point, 
not  including  the  first  installment,  or 
one-half  of  the  first  installment  after  the 
other  one-half  of  the  first  installment 
has  been  released  as  provided  in 
paragraph  (aKZ)  of  this  section. 

(5)  Timbm  sale  contracts  shall  contain 
provisimts  requiring  periodic  payments 
for  all  sales  with  a  contrad  term  of  19 
months  or  longer.  For  sales  with  a 
contract  term  of  19-26  months,  one 
periodic  payment  of  20  percent  of  the 
total  purchm  price  will  be  required. 
For  ail  sales  with  a  contrad  term  of  27 


months  or  longer,  two  periodic 
payments  will  be  required.  The  first 
payment  shall  be  ZO  percent  of  the  total 
purchase  price  tmd  the  second  payment 
shall  be  40  percent  of  the  total  purchase 
price.  The  value  of  satis&ctorily 
completed  road  construction  required  1 
by  the  contract  and  all  completed 
contract  pajmoents  may  be  used  as  a 
credit  against  the  amount  due  for 
pmiodic  payments.  The  due  dates  for 
the  periodic  payments  will  be  specified 
in  the  timber  sale  contract.  Adjustment 
of  the  periodic  payment  dates  in  the 
contract  may  be  made  when  the 
contracting  officer  suspends,  interrupts, 
or  delays  operations  during  the 
operating  season  prior  to  the  due  date 
for  a  periodic  payment  for  a  reason 
beyond  the  control  of  the  purchaser. 

The  adjustment  may  be  m^e  when  the 
suspension,  interruption,  or  delay  can 
reasonably  be  expected  to  last  longer 
then  30  days  or  has  been  in  effect  for 
more  than  30  days  for  existing  contracts. 
The  purchaser  shall  request  such 
adjustment  In  writing  from  the 
contracting  officer.  The  contracting 
officer  will  answer  such  requests  within 
15  days. 

(6)  For  the  purpose  of  this  section,  the 
value  of  satisfactorily  cmnpleted  road 
construction  shall  be  based  on  the 
Bureau  of  Land  Management’s  appraisal 
allowance.  Satisfactory  completion  of 
portions  of  the  required  road 
construction,  to  reasonable  points  that 
can  be  easily  identified  in  the  road 
construction  appraisal,  shall  be 
considered  as  completed  road  ^ 

construction  for  purposes  of  this 
section.  i 

PART  5470-{AMENOED) 

5.  The  authority  citation  for  part  5470 
continues  to  read: 

Authority:  30  U.S.C  601  et  seq.;  43  U.S.C 
11810. 

§5473.4  Approval  of  request. 

6.  Section  5473.4  is  amended  by 
removing  paragraph  (d)  and  by 
redesignating  paragraph  (e)  as  paragraph 
(d). 

Dated:  December  3, 1992. 

DanMTalbet, 

Deputy  Assistant  Secretary  of  the  Interior. 

(FR  Doc.  92-31540  Filed  12-29-92;  8:45  ami 
BItUNa  COOC  4StO-a4-M 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Part  641 

[Docket  No.  921229-2329] 

Reef  Rsh  Fishery  of  the  Gulf  of  Mexico 

AGENCY:  National  Marine  Fisheries 
Service  (NMFSj,  NOAA,  Commerce. 
ACTION:  Emergency  interim  rule. 

SUMMARY:  N'MFS  publishes  this 
emergency  interim  rule  to  close  the 
commercial  hshery  for  red  snapper  in 
the  Gulf  of  Mexico  from  December  30, 
1992.  through  February  15, 1993,  with 
provisions  for  an  alternate  opening  date. 
The  intended  effect  of  this  rule  is  to 
respond  to  social  and  economic 
emergencies  in  the  overfished  red 
snapper  fishery. 

EFFECTIVE  OATES:  The  closure  is  effective 
on  December  30. 1992,  through 
February'  15.  1993.  The  amendments  to 
part  641  are  effective  December  30, 

1992,  through  March  30, 1993. 
ADDRESSES:  Copies  of  documents 
supporting  this  action  may  be  obtained 
from  Robert  A.  Sadler,  Southeast 
Region.  National  Marine  Fisheries 
Service.  9450  Roger  Boulevard,  St. 
Petersburg.  FL  33702. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Sadler.  813-893-3161. 
SUPPLEMENTARY  INFORMATION:  The  reef 
fish  fishery  of  the  Gulf  of  Mexico  is 
managed  under  the  Fishery 
Management  Plan  for  the  Reef  Fish 
Resources  of  the  Gulf  of  Mexico  (FMP) 
prepared  by  the  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  and  its 
implementing  regulations  at  50  CFR  part 
641,  under  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act). 

Recent  stock  assessments  indicate  that 
the  red  snapper  resources  is  severely 
overfished.  The  1992  commercial  quota 
of  red  snapper  of  2.04  million  pounds 
(0.93  million  kg)  was  taken  in  just  53 
days.  Contributing  factors  to  early 
closure  of  the  red  snapper  fishery 
included  (1)  a  significant  increase  in 
fishing  pressure;  and  (2)  an  enhanced 
availability  of  red  snapper,  brought 
about  at  least  in  part  by  the  preceding 
4-month  closure  in  1991  and  by 
recruitment  of  a  good  1989  year  class  to 
the  fishery.  The  short  season  for  red 
snapper  in  1992  created  severe  social 
and  economic  disruption  of  the 
industry.  That  disruption  will  be 
repeated  in  1993  unless  emergency 
action  is  taken. 


The  Coimcil  and  NMFS  have 
concluded  that  the  present  situation 
qualifies  as  an  emergency  because: 

(1)  It  results  fix)m  recent,  unforeseen 
events  or  recently  discovered 
circumstances.  Although  the  economic 
hardships  of  a  short  red  snapper  season 
have  been  known  since  early  1992,  full 
analysis  and  appropriate  corrective 
action  could  not  be  initiated  until  the 
1992  red  snapper  stock  assessment  was 
completed,  llie  stock  assessment  was 
made  available  to  the  Coimcil  at  its 
September  1992  meeting  and  it  made 
initial  recommendations  at  that  meeting. 
Because  of  concerns  as  to  fairness  of  its 
recommendations,  the  council  heard 
public  testimony  and  reviewed  data 
analysis  on  the  issue  and  resubmitted  its 
recommendations  at  its  November  1992 
meeting. 

(2)  The  situation  presents  serious 
management  problems  in  the  fishery.  A 
significant  increase  in  the  number  of 
vessels  with  reef  fish  permits  (1,762  in 
1991  versus  2,200  in  1992)  and  expected 
large  aggregations  of  red  snapper  when 
the  season  would  open  in  the  absence 
of  this  emergency  interim  rule  would 
exacerbate  the  “derby”  fishery,  market 
glut,  and  low  prices  that  existed  in 
1992. 

(3)  It  can  be  addressed  through 
emergency  regulations  for  which  the 
immediate  benefits  outweigh  the  value 
of  advance  notice,  public  comment,  and 
deliberative  consideration  of  the 
impacts  on  participants  to  the  same 
extent  as  would  be  expected  under  the 
normal  rulemaking  process.  It  is 
estimated  that,  without  the  closure 
contained  in  this  rule  and  other  action 
yet  to  be  initiated,  the  commercial  quota 
of  red  snapper  of  3.06  million  pounds 
(1.39  million  kg)  would  be  harvested  in 
a  season  lasting  approximately  64  days 
with  similar  or  worse  economic 
hardships  as  existed  in  1992. 

To  address  this  economic  emergency, 
the  Council  requested  that  vessel  trip 
limits  be  established  for  red  snapper  of 
2,000  pounds  (907  kg)  for  a  vessel  that 
has  a  red  snapper  endorsement  on  its 
reef  fish  permit  and  200  pounds  (91  kg) 
for  a  permitted  vessel  without  such 
endorsement:  and  that  the  commercial 
fishery  for  red  snapper  be  closed 
throu^  February  15, 1993. 

The  Council  also  initiated  action 
under  the  FMP’s  ftumework  procedure 
for  the  adjustment  of  management 
measures  to  adjust  the  target  date  for 
achieving  restoration  of  the  red  snapper 
resource  and  to  increase  the  total 
allowable  catch  and  commercial  and 
recreational  quotas  for  red  snapper.  (See 
57  FR  57129,  December  3. 1992.) 
Accordingly,  the  commercial  quota  for 
red  snapper  during  1993  is  proposed  to 


be  3.06  million  pounds  (1.39  million 
kg). 

The  Council's  proposed  trip  limits  are 
controversial.  Catch  data  have  recently 
been  updated  and  are  being  analyzed  by 
NMFS  to  clarify  the  appropriateness  of 
the  Council's  requested  trip  limits. 
Rulemaking  and  administrative 
procedures  to  implement  the  Council’s 
proposed  trip  limits,  or  some 
modification  thereof,  cannot  be 
completed  before  January  1, 1993. 
Accordingly,  this  emergency  interim 
rule  implements  only  the  Council’s 
request  for  closure  of  the  red  snapper 
fishery.  A  subsequent  emergency  rule  is 
expected  to  deal  with  trip  limits  for  red 
snapper  when  the  fishery  opens. 

Because  of  uncertainty  as  to  when  the 
rulemaking  and  administrative 
procedures  to  implement  trip  limits  can 
be  completed,  this  emergency  interim 
■  rule  provides  that,  with  the  concurrence 
of  the  Council,  an  alternate  ending  date 
for  the  closure  of  the  commercial  fishery 
for  red  snapper  may  be  implemented  by 
notice  in  the  Federal  Roister. 

The  Council  and  NMFS  have 
determined  that  closure  of  the  red 
snapper  fishery  through  February  15, 
1993,  or  such  alternate  date  as  may  be 
mutually  agreed  upon  by  NMFS  and  the 
Council,  is  in  the  best  interests  of  the 
reef  fish  fishery.  The  substantial 
negative  impacts  under  the  current 
regulations  justify  emergency  action  to 
implement  this  change  as  soon  as 
possible.  Accordingly,  NMFS  publishes 
this  emergency  interim  rule,  effective 
from  December  30, 1992,  through  March 
30, 1993,  as  authorized  by  section  305 
(c)(2)(b)  and  (c)(3)  of  the  Magnuson  Act. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  has  determined  that  this 
rule  is  necessary  to  respond  to  an 
emergency  situation  and  is  consistent 
with  the  Magnuson  Act  and  other 
applicable  law. 

This  emergency  interim  rule  is 
exempt  from  the  normal  review 
procedures  of  E.0. 12291  as  provided  in 
section  8(a)(1)  of  that  order.  It  is  being 
reported  to  the  Director  of  the  Office  of 
Management  and  Budget  with  an 
explanation  of  why  it  is  not  possible  to 
follow  the  procedures  of  that  order. 

This  rule  is  exempt  form  the 
procedures  of  the  Regulatory  Flexibility 
Act  because  the  rule  is  issu^  without 
opportunity  for  public  comment. 

The  Assistant  Administrator  prepared 
an  environmental  assessment  (1^)  for 
this  action,  which  concludes  that  there 
will  be  no  significant  impact  on  the 
human  environment.  A  copy  of  the  EA 
is  available  (See  ADDRESSES). 
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The  Assistant  Administrator 
determined  that  this  rule  will  be 
implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
management  programs  of  Alabama, 
Florida,  Louisiana,  and  Mississippi. 

Texas  does  not  pcurticipate  in  the  coastal 
zone  management  program.  These 
determinations  have  bmn  submitted  for 
review  by  the  responsible  state  agencies 
under  section  307  of  the  Coastal  Zone 
Management  Act. 

This  emergency  interim  rule  does  not 
contain  a  collection-of-information 
requirement  for  purposes  of  the 
Paperwork  Reduction  Act. 

This  rule  does  not  contain  regulatory 
provisions  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  E.O. 

12612. 

The  Assistant  Administrator  for  good 
cause  under  section  553(b)(B)  of  the 
Administrative  Procedure  Act  (APA) 
finds  that  the  need  to  relieve  an 
economic  hardship  makes  it 
impracticable  and  contrary  to  the  public 
interest  to  provide  prior  notice  and 
opportunity  for  public  comment  on  this 
rule.  Similarly,  to  implement  measures 
to  relieve  the  economic  hardship  in  a 
timely  manner,  the  Assistant 
Administrator  finds  for  good  cause 
under  section  553(d)(3)  of  the  APA  that 
the  elective  date  of  this  rule  should  not 
be  delayed. 

List  of  Subjects  in  50  CFR  Part  641 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  24, 1992. 

William  W.  Fox,  )r.. 

Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

For  the  reasons  Set  forth  in  the 
preamble,  50  CFR  part  641  is  amended 
as  follows: 

PART  641— REEF  FISH  FISHERY  OF 
THE  GULF  OF  MEXICO 

1.  The  authority  citation  for  part  641 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1801  et  seq. 

2.  Section  641.7  is  amended,  by 
adding  paragraph  (u),  effective  horn 
December  30, 1992,  through  March  30, 
1993,  to  read  as  follows: 

§641.7  Prohibitions.  ^  ~ 
***** 

(u)  Exceed  the  bag  and  possession 
limits  for  red  snapper  or  purchase, 
barter,  trade,  or  sell  red  snapper  during 
the  closure  of  the  commercial  fishery  for 
red  snapper,  as  specified  in  §  641.30. 


3.  A  new  §  641.30  is  added,  effective 
from  December  30, 1992,  through  Mtirch 
30, 1993,  to  read  as  follows: 

§641.30  Closurs  of  the  commorcial  fishery 
for  rod  snsppor. 

(a)  Other  provisions  of  this  part  641 
notwithstanding,  the  commercial  fishery 
for  red  snapper  is  closed  from  December 
30, 1992,  throu^  February  15, 1993, 
except  that,  wim  the  concurrence  of  the 
Gulf  of  Mexico  Fishery  Management 
Council,  the  Regional  Director  may 
revise  the  ending  date  of  the  closure  by 
publication  of  a  notice  in  the  Federal 
Rejnster. 

(b)  During  this  closure  of  the 
commercial  fishery,  the  bag  and 
possession  limits,  as  specified  in 
§  641.24(b)(1)  and  (c),  and  the 
prohibition  of  piuchase,  barter,  trade,  or 
sale  or  red  snapper  taken  imder  the  bag 
limit,  as  specified  in  §  641.24(g),  apply 
to  red  snapper  harvested  from  or 
possessed  in  the  EEZ. 

|FR  Doc.  92-31680  Filed  12-24-92;  11:06 
am] 
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50  CFR  Part  641 
[Docket  No.  921235-2335] 

Rjsef  Rah  Rahery  of  tha  Gulf  of  Mexico 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Emergency  interim  rule. 

SUMMARY:  NMFS  publishes  this 
emergency  interim  rule  to  establish 
vessel  trip  limits  for  red  snapper  of 
2,000  pounds  (907  kg)  for  a  vessel  that 
has  a  red  snapper  endorsement  on  its 
reef  fish  permit  and  200  pounds  (91  kg) 
for  a  permitted  vessel  without  such 
endorsement.  A  red  snapper 
endorsement  may  be  obtained  based  on 
documented  vessel  landings  of  5,000 
pounds  (2,268  kg)  per  year  during  two 
of  the  years  1990, 1991,  and  1992.  The 
intended  effect  of  this  rule  is  to  respond 
to  social  and  economic  emergencies 
without  jeopardizing  the  long-term 
rebuilding  program  for  the  overfished 
red  snapper  resource. 

EFFECTIVE  DATES:  December  30, 1992, 
through  March  30, 1993. 

ADDRESSES:  Copies  of  documents 
supporting  this  action  may  be  obtained 
from  Robert  A.  Sadler,  Southeast 
Region,  National  Marine  Fisheries 
Service,  9450  Koger  Boulevard,  St. 
Petersburg,  FL  33702. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Sadler,  813-893-3161. 
SUPPLEMENTARY  INFORMATION:  The  reef 
fish  fishery  of  the  Gulf  of  Mexico  is 


managed  under  the  Fishery 
Management  Plan  for  the  Reef  Fish 
Resources  of  the  Gulf  of  Mexico  (FMP) 
prepared  by  the  Gulf  of  Mexico  Fishery 
Management  Cormcil  (Council)  and  its 
implementing  regulations  at  50  CFR  part 
641,  under  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act). 

Recent  stock  assessments  indicate  that 
red  snapper  resource  is  severely 
overfished.  The  1992  commercial  quota 
of  red  snapper  of  2.04  million  pounds 
(0.93  million  kg)  was  taken  in  just  53 
days.  Contributing  factors  to  early 
closure  of  the  red  snapper  fishery 
included  (1)  a  significant  increase  in 
fishing  pressure:  and  (2)  an  enhanced 
availability  of  red  snapper,  brought 
about  at  least  in  part  by  the  preceding 
4-month  closure  in  1991  and  by 
recruitment  of  a  good  1989  year  class  to 
the  fishery.  The  short  season  for  red 
snapper  in  1992  created  severe  social 
and  economic  disruption  of  the 
industry.  That  disruption  will  be 
repeated  in  1993  unless  emergency 
action  is  taken. 

The  Coimcil  and  NMFS  have 
concluded  that  the  present  situation 
qualifies  as  an  emergency  as  follows: 

(1)  It  results  from  recent,  unforeseen 
events  or  recently  discovered 
circumstances.  Although  the  economic 
hardships  of  a  short  red  snapper  season 
have  been  known  since  early  1992,  full 
analysis  and  appropriate  corrective 
action  could  not  be  initiated  until  the 
1992  red  snapper  stock  assessment  was 
completed.  The  stock  assessment  was 
made  available  to  the  Council  at  its 
September  1992  meeting  and  the 
Council  made  initial  recommendations 
at  that  meeting.  Because  of  concerns  as 
to  fairness  of  its  recommendations,  the 
Council  heard  public  testimony  and 
reviewed  data  analysis  on  the  issue  and 
reconsidered  and  subsequently 
endorsed  the  recommendations  made  at 
its  November  1992  meeting. 

(2)  It  presents  serious  management 
problems  in  the  fishery.  A  significant 
increase  in  vessels  with  reef  fish  permits 
(1,762  in  1991  versus  2,200  in  1992)  and 
expected  large  aggregations  of  red 
snapper  when  the  season  opens  in  the 
absence  of  this  emergency  interim  rule 
would  exacerbate  the  "derby”  fishery, 
market  glut,  and  low  prices  that  existed 
in  1992. 

(3)  It  can  be  addressed  through 
emergency  regulations  for  whi^  the 
immediate  benefits  outweigh  the  value 
of  advance  notice,  public  comment,  and 
deliberative  consideration  of  the 
impacts  on  participants  to  the  same 
extent  as  would  be  expected  under  the 
normal  rulemaking  process.  It  is 
estimated  that,  without  the  trip  limits 
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contained  in  Uus  rale,  the  commercial 
quota  <of  red  snapper  of  3i)6  raillion 
pounds  (1.39  millicHi  kg)  would  be 
harvested  in  a  season  lasting 
approxinately  64  days  with  similar  or 
worae  economic  hardships  as  existed  in 
1992.  This  emergency  nue  will  extend 
the  season  for  red  snapper  to  over  IXM) 
days  (estimates  range  from  105  to  197 
days),  ccmtiibute  to  increased  ex- vessel 
prices,  allow  all  permitted  vessels  some 
share  of  the  availaUe  commercial  quota, 
and  reserve  a  e^ificant  share  of  the 
availahle  quota  for  those  fishermen  who 
have  had  mi  historical  dependence  on 
red  snapper,  in  addition,  individuals 
and  org^zatioQS  of  the  fishli^  industry 
have  -contributed  significantly  to  the 
Coundl’s  development  of  a  long-term 
limited  access  program,  in  general,  and 
to  the  fonnsiation  of  the  interim 
measures  contmaed  in  this  rule. 

To  address  this  economicomergeacy, 
the  Council  has  requested  diet  vessel 
trip  limits  he  established  for  rad  snapper 
of  2,000  pounds  f907 1^)  for  a  vessel 
that  has  a  rad  snapper  endorsement  on 
its  reef  fish  permit  and  200  pounds  (91 
kg)  for  a  permitted  vessel  without  such 
endorsement;  and  that  the  comineFoial 
fishery  for  red  snapper  be  closed 
throu^  February  15, 1993,  except  thot 
the  Director,  -Southeast  Region.  NMFS, 
(Regional  Diaectorj  may  open  the 
miamarcial  fieheiy -earlier  if  he  finds 
that  the  -red  snapper  rnidorsements  can 
be  fuUy  implraiented  prior  to  F;^ruary 
15. 

The  Council  also  initiated  action 
under  theJRMP’s  framework  prooedure 
for  the  adjustment  of  management 
measiuas  to  adjust  the  target  date  for 
achieving  rastoration  of  the  red  snapper 
resource  and  to  increase  the  total 
allowable  catch  and  commercial  and 
recreational  quotas  lor  rad  snapper  (see 
57  FR  5712Q.  December  3, 1992). 
Accordingly,  the  ccnninercial  quota  for 
red  snapper  during  1993  is  proposed  to 
be  3.06  million  pounds  (1.39  million 
kg). 

By  separate  action,  bBdFS  has  issued 
an  emergency  interim  rale  to  delay  the 
opening  ef  the  commercial  fishery  for 
red  sn^iper  until  February  16, 1993, 
with  provisions  for  an  alternate  opening 
date  (see  emergency  interim  rule 
published  elsewhere  in  this  issue  of  the 
Federal  R^iater). 

Red  snapper  endorsements  will  be 
issued  to  currently  permitted  vessels 
based  on  documaiUed  historical  red 
snapper  landings  of  5J100  pounds  (2,268 
kg),  udxole  wd^.  or  4,505  pounds 
(2,043  kg),  eviscerated  wei^it,  per  year 
in  two  of  the  years  1990, 1991,  and 
1992.  Catch  history  of  red  snapper  is 
applied  throu^  e  vessel’s  -documented 
histadoal  landir^gs  to  <he  person  (owner 


or  operator)  udKwe  earned  income 
quaufied  Xor  the  vessel  permit  et  die 
time  of  the  landings.  Tlmoatcb  history 
of  a  vessel,  the  permit  for  which  was 
based  on  the  owner’s  having  met  the 
earned  income  requirement,  accrues  to 
that -ovmar,  nnd  a  rod  snapper 
endarsament  will  he  issuM  for  his  or 
her  comntly  pennftted  vessel.  Tim 
catch  history a  vassal,  the  pennR  for 
which  was  based  cm  the  -operator’s 
having  met  die  earned  income 
requirement,  bcxtubs  to  that  cpeiator 
and  a  red  snapper  emhiraement  will  be 
issued  frffthe  currently  permitted  vessel 
operated  by  him  or  her.  Specific 
instructions  end  ehgihility  raquirements 
are  included  with  an  aj^hcaticm  that 
was  mailed  by  the  Ccnindl  to  ownars/ 
operators  of  cumantly  peanhted  vessels 
ha  the  reef  fish  fidaery. 

SubaussKH)  tA  the  application 
constitutes  a  colteotioan  of  information 
subject  to  approval  under  the  P^erwork 
Reduction  Act  (PRA).  Primarily  because 
of  the  PRA’s  requirements  for  review 
and  approval  of  a  proposed  collection  of 
information,  applications  could  not  be 
mailed  before  December.  Sufficient  time 
for  applicants  to  collect  landings  data 
and  submit  applications,  fer-the  review 
committee  to  determine  eligible 
applicants,  and  fbrdieoveTsi^t 
committee  to  consider  appeals 
necessitates  a  lengthy  period  for  the 
issuance  of  nndonements.  Because  of 
uncertainty  as  to  when  the 
administrative  procedures  to  implement 
trip  limits  can  be  completed, 
m^ification  of  the  scheduied  Pdoruary 
15  ending  date -of  the  closure  of  the 
comraerdal  fishery  for  lad  saoapper  may 
be  necesssiy.  Dnder  the  previmisly  ctted 
emergency  totarun  rule,  with  the 
concunaDce  of  the  Couadl,  an  alteniate 
endii^  date  for  the  closure  of  the 
commercial  fishery  for  rad  snapper  may 
be  ii^lemented  by  notice  in  the 
Fedend  Ragieter. 

The  intent  of  these  emergency  interim 
measures  is  to  extend  the  commercial 
fishing  season  lor  rad  snapper,  thus 
avoiding  the  deihy  fishery,  market  glut, 
and  depressed  ex-vessel  prices  that 
occurred  in  1992.  The  Council  believes 
that  allowing  those  vessels  with  a  rad 
snapper  endorsement  to  harvest  2,000 
pounds  (907  kg)  of  rad  snapper  per  trip 
will  alleviate  the  hardship  placed  on 
fishermen  who  have  Instarically  been 
priraarily  -dependent  on  red  snapper  for 
their  livd^ood  «md  who  have  hem 
financially  affected  by  the  dedming 
stock  abundance  wid  reduced 
commercial  quotas.  The  Council  fiirther 
believas  that  the  eed  snapper 
endorsement  raqrarement  of  red 
snapper  Jendiiigs  of  5.4)00  penads  (2.266 
kg)  par  year  is  2  ef  the  latt3  yeacsls 


a  minimal  level  to  eatabiish  a  degree  of 
dependency  by  pennitted  vessels  on  red 
snapper.  It  is  estimated  that 
approximately  130  vessels  will  qualify 
for  the  -endorsement. 

The  Council  requested  that  transfers 
of  red  sitapper  endorsements  not  he 
allowed  during  the  period  of  this 
emergency  rule,  except  fiiat  the  permit 
and  -e^orsement  may  be  tiansterred  by 
an  owner  from  one  vessel  owned  by  him 
or  her  to  another  vessel  so  owned.  The 
Council  believes  that,  since  this  is  a 
one-time  allocation  system  for  1993.  it 
is  generally  inappropriate  to  allow 
transfers.  The  exception  wOl  allow 
continued  partidpafian  in  the  red 
snapper  commercial  fishery  under  the 
endorsement  in  the  event  that  an 
owner’s  vessel  sinks  or  otherwise 
becomes  inoperable. 

The  Council  believes  fiiat  allowing  a 
200-pound  (91-kg)  trip  limit  for 
penratted  vessels  €*61  do  not  have  red 
snapper  endorsements  (1)  will  prevent 
waste  of  eed  snapper  fiiat  would  die  if 
released;  (2)  Tepresents  a  reasonable 
bycatch  allowsice  for  vessels  targeting 
other  reef  fisb  ^ecies;  end  (3)  allows 
every  permittBa  vessel  a  of  the 
commercial  quota. 

To  ensure  mat  the  oomraerdal  dosure 
and  trip  limits  ere  subverted,  NMFS 
establishes  in  thn-emergeiicy  imtorira 
rule,  as  ccHi(btioDB«pplioable  to  each 
vessel’s  seaf  pecrait.  that  a 
permitted  vessel  must  dnde  by  the 
commercial  closure  provisions,  may  not 
exceed  the  appropriate  trip  limit,  and 
may  not  transfer  red  snapper  at  sea  from 
one  vessel  to  another,  widioxH  regard  to 
where  such  rad  snapper  am  harvested  or 
possessed.  An  owner  of  a  permitted 
vessel  who  does  not  accept  these 
conditions  must  return  his  or  her 
vessel’s  permit  to  the  Regional  Director. 
Under  the  terms  of  the  current 
moratorium  on  new  permits  in  the  reef 
fish  fishery,  such  permits  wifi  not  be 
replaced. 

The  Coimcil  and  NMFS  have 
detennined  diat  the  vessel  trip  fimits  are 
in  the  best  interests  of  fira  reef  fish 
fishery.  The  substantial  negative 
impacts  xmder  the  current  regulations 
justify  emergency  action  to  inclement 
these  changes  es  soon  as  possible. 
Accordingfy,  NMFS  publishes  this 
emergency  interim  rule,  efiective  from 
December  3Q.  1902,  through  March  30, 
1993,  as  authorized  by  section  305 
(c)(2)(B)  and  (c)(3)  of  the  Magnuson  Act. 
By  agreement  of  NMFS  end*^  Council, 
this  emergency  interim  rule  may  be 
extended  for  an  additkand  peri^  of  not 
more  than 96  -days.  Dmang  this  ride’s 
period  of  efCsctivenesB,  tia  Gcnracil  and 
Nhff'S  intend  to  -oaoBplsto  ragnlatory 
action  that  wonU  aKfamd  the 
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effectiveness  of  the  measures  in  this 
emergency  interim  rule  for  the 
remainder  of  1993.  In  addition,  the 
Coxmcil  is  expected  to  continue  its 
development  of  a  more  comprehensive 
effort  limitation  system  for  the  red 
snapper  component  of  the  reef  fish 
fishery. 

Qassification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  has  determined  that  this 
rule  is  necessary  to  respond  to  an 
emergency  situation  and  is  consistent 
with  the  Magnuson  Act  and  other 
applicable  law. 

This  emergency  interim  rule  is 
exempt  from  the  normal  review 
procedures  of  E.0. 12291  as  provided  in 
section  8(a)(1)  of  that  order.  It  is  being 
reported  to  the  Director  of  the  Office  of 
Management  and  Budget  with  an 
explanation  of  why  it  is  not  possible  to 
follow  the  procedures  of  that  order. 

This  rule  is  exempt  from  the 
procedmes  of  the  Regulatory  Flexibility 
Act  because  the  rule  is  issued  without 
opportunity  for  public  comment. 

The  Assistant  Administrator  prepared 
an  environmental  assessment  (^)  for 
this  action,  which  concludes  that  there 
will  be  no  significant  impact  on  the 
human  environment.  A  copy  of  the  EA 
is  available  (see  ADDRESSES). 

The  Assistant  Administrator 
determined  that  this  rule  will  be 
implemented  in  a  manner  that  is 
consistent  to  the  meodmum  extent 
practicable  with  the  approved  coastal 
management  programs  of  Alabama. 
Florida,  Louisiana,  and  Mississippi. 
Texas  does  not  participate  in  the  coastal 
zone  management  program.  These 
determinations  have  bran  submitted  for 
review  by  the  responsible  state  agencies 
under  section  307  of  the  Coastal  Zone 
Management  Act. 

This  emergency  interim  rule  is  related 
to  a  new,  one-time  collection-of- 
information  requirement  subject  to  the 
PRA,  namely,  applications  for  red 
snapper  endorsements  on  vessel  permits 
for  reef  fish.  That  collection  has  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  numl^r  0648- 
0270. 

A  federalism  assessment  was 
prepared  that  concludes  that 
implementation  of  this  emergency 
interim  rule  is  consistent  with  the 


principles,  criteria,  and  requirements  of 
E.0. 12612. 

The  Assistant  Administrator,  for  good 
cause  under  section  553(b)(B)  of  the 
Administrative  Procedure  Act  (APA), 
finds  that  the  need  to  relieve  social  and 
economic  hardship  makes  it 
impracticable  and  contrary  to  the  public 
interest  to  provide  prior  notice  and 
opportunity  for  public  comment  on  this 
rule.  Similarly,  to  implement  measures 
to  relieve  the  economic  hardship  in  a 
timely  manner,  the  Assistant 
Administrator  finds  for  good  cause 
under  section  553(d)(3)  of  the  APA  that 
the  effective  date  of  this  rule  should  not 
be  delayed. 

List  of  Subjects  in  50  CFR  Part  641 

Fisheries,  Fishing.  Reporting  and 
recordkeeping  requirements. 

Dated:  December  24, 1992. 

William  W.  Fox.  )r.. 

Assistant  Administrator  for  Fisheries, 
Notional  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the  preamble, 

SO  C3^R  part  641  is  amended  as  follows: 

PART  641— REEF  FISH  FISHERY  OF 
THE  GULF  OF  MEXICO 

1.  The  authority  citation  for  part  641 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  etseq. 

2.  Section  641.4  is  amended  by 
adding  paragraphs  (m)  and  (n),  effective 
from  December  30, 1992,  through  March 
30, 1993,  to  read  as  follows;  ■ 

}641.4  Permits  and  foM. 

•  •  *  *  * 

(m)  Red  snapper  endorsement  (1)  As 
a  prerequisite  for  exemption  from  the 
trip  limit  for  red  snapper  specified  in 

§  641.21(d)(1).  a  vessel  for  which  a  reef 
fish  permit  has  been  issued  under  this 
section  must  have  a  red  snapper 
endorsement  on  such  permit. 

(2)  A  red  snapper  endorsement  is 
invalid  upon  sale  of  the  vessel; 
however,  an  owner  may  transfer  an 
endorsement  to  another  vessel  owned 
by  him  or  her  in  accordance  with  the 
permit  transfer  provisions  specified  in 
§641.4(1)(2). 

(n)  Condition  of  a  permit.  As  a 
condition  of  a  reef  fish  permit  issued 
\mder  this  section,  without  regard  to 
where  red  snapper  are  harvested  or 
possessed,  a  permitted  vessel — 

(1)  Must  abide  by  the  red  snapper 
closxue  provisions  of  §  641.30; 


(2)  May  not  exceed  the  appropriate 
vessel  trip  limit  for  red  snapper,  as 
specified  in  §641.21  (d)(1)  or  (d)(2);  and 

(3)  May  not  transfer  a  red  snapper  at 
sea,  as  specified  in  §  641.21(d)(3). 

3.  Section  641.7  is  amended  by 
adding  paragraphs  (v)  and  (w),  effective 
from  December  30, 1992,  through  March 
30, 1993,  to  read  as  follows: 

1641.7  ProhlbMorw. 

•  *  •  *  « 

(v)  Exceed  the  vessel  trip  limits  for 
red  snapper,  as  specified  in  §641.21 
(d)(1)  and  (d)(2). 

(w)  Tremsfer  a  red  snapper  at  sea,  as 
specified  in  §  641.21(d)(3). 

4.  Section  641.21  is  amended  by 
adding  paragraph  (d),  effective  from 
December  30, 1992,  through  March  30, 
1993,  to  read  as  follows: 

§641.21  Harvest  limitattons. 

•  •  *  •  * 

(d)  Red  snapper  trip  and  transfer 
limitations.  (1)  Except  as  provided  in 
paragraph  (d)(2)  of  this  section,  a  vessel 
for  which  a  reef  fish  permit  has  been 
issued  under  §  641.4  may  not  possess  on 
any  trip  red  snapper  in  excess  of  200 
pounds  (91  kg),  whole  or  eviscerated. 

(2)  A  vessel  for  which  a  red  snappei 
endorsement  has  been  issued  under 

§  641.4(m)  may  not  possess  on  any  trip 
red  snapper  in  excess  of  2,000  pounds 
(907  kg),  whole  or  eviscerated  weight. 

(3)  A  red  snapper  may  not  be 
transferred  at  sea  from  one  vessel  to 
another. 

5.  Section  641.30  is  amended  by 
suspending  paragraph  (b)  and  adding 
paragraphic),  effective  from  Deceml^r 
30, 1992,  through  March  30, 1993,  to 
read  as  follows: 

§  641 .30  Cloaure  of  tho  commercial  fishery 
for  red  snapper. 

•  *  •  *  • 

(c)  During  this  closure  of  the 
commercial  fishery,  the  bag  and 
possession  limits,  as  specified  in 
§  641.24  (b)(1)  and  (c),  and  the 
prohibition  of  purchase,  barter,  trade,  or 
sale  of  red  snapper  taken  under  the  bag 
limit,  as  specified  in  §  641.24(g),  apply 
to  red  snapper  harvested  from  or 
possessed  in  the  EEZ  and  to  each  vessel 
for  which  a  currently  valid  reef  fish 
permit  has  been  issued  under  §  641.4. 

|FR  Doc.  92-31679  Filed  12-24-92;  11;06 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  Ihe  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7CFRPart993 

[Docket  No.  FV-92-OB4PR] 

Extension  of  Date  for  Disposition  of 
Undersized  Prunes  Produced  In 
California 

AGENCY:  Agncukural  Marketing  Service, 
USDA. 

ACTION:  Proposed  mle  with  request  for 
comments. 

SUMMARY:  This  proposed  rule  would 
relax  liandUng  requirements  by 
extending  the  deadline  for  handlers  to 
find  additional  non-human 
consumption  outlets  to  market  their 
undersized  prune  inventories.  The 
Prune  Marketing  Committee 
(CommtUee)  unanimously 
recommended  extending  the  date  for 
disposing  of  undersized  prunes  by  np  to 
60  days  in  those  crop  years  when  there 
are  excessive  undersized  supplies  and 
limited  Inedible  market  demand  for 
such  prunes.  The  proposal  could  assist 
handlers  with  undersize  prune 
inventories  in  disposing  such 
inventories  to  non-human  ctmsumption 
outlets. 

DATES:  Comments  whkdi  are  received  by 
January  14, 1^3,  will  be  considered 
prior  to  issuance  of  a  haal  rule. 
ADDRESSES:  interested  persons  are 
invited  to  submit  written  comments 
conoemtng  this  action.  Comments  must 
be  sent  in  Iriplicate  to  the  Docket  Clerk, 
Marketing  Order  Administration 
Branch,  F&V,  AMS,  USDA,  room  2523- 
S,  P.O.  Box  96496,  Washington,  DC 
20090-6456.  Comments  should 
reference  the  docket  number  and  tbe 
date  and  the  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
office  of  the  Docket  Clerk  during  regular 
bu.siness  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Van  Diest,  California  Marketing 
Field  Office,  2202  Monterey  Street, 


Suite  102B,  Frenso,  California  9S721; 
telephone  (209)  487-5901;  or  Valerie  L. 
Emmer,  Maiketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  PX5.  Box  96456,  room  2523-S. 
Washington,  DC  20090-6456;  telephone 
(202)  205-2829. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  issued  imder  marketing 
agreement  and  Order  No.  993  (7  CFR 
part  993),  both  as  amended,  hereinafter 
referred  to  as  tbe  order,  regulating 
prunes  produced  in  California.  The 
order  is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  committed  to  carrying 
out  its  statutory  and  regulatory 
mandates  in  a  manner  that  best  serves 
the  public  interest  Therefore,  where 
legal  discretion  permits,  the  Department 
actively  seeks  to  promulgate  regulations 
that  promote  economk:  growth,  create 
jobs,  are  minimally  burdensome,  and 
are  easy  for  the  public  to  understand, 
use  or  comply  with.  In  short,  the 
Department  is  committed  to  issuing 
regulations  ^at  maximize  net  ben^ts 
to  society  and  minimize  costs  imposed 
by  those  regulations.  This  principle  is 
articulated  in  President  Buie’s  Januasy 
28, 1992,  memorandum  to  agency 
heads,  and  in  Executive  Orders  12291 
and  12498.  The  Department  applies  this 
principle  to  the  fullest  extent  possible, 
consistent  with  law. 

The  Department  has  dev^oped  and 
reviewed  this  regul^ory  proposal  in 
accordance  with  these  principles. 
Nonetheless,  the  Department  believes 
that  public  ii^put  fttm  all  interested 
persons  can  he  invaluable  to  ensuring 
that  the  ftnal  rc^latory  product  is 
minimally  burdensome  and  maximally 
efficient.  Therefore,  tbe  Department 
specifically  seeks  comments  and 
suggestions  from  tbe  public  regarding 
any  less  burdensome  or  more  efficient 
alternative  tluit  would  accomplish  the 
purposes  described  in  tbe  proposal. 
Comments  sc^gesting  less  buidensorae 
or  more  effkient  alternatives  should  be 
addressed  to  the  4^ncy  as  provided  in 
this  proposed  rule. 

This  rule  has  been  reviewed  by  the 
U.S.  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 


Order  12291  and  has  been  determined 
to  be  a  non-major  rule. 

This  proposed  rule  has  been  reviewed 
under  ^ecutive  Order  12778,  Civil 
Justice  Reform.  Under  the  marketing 
order  provisions  now  in  effect,  the 
deadline  for  the  disposition  of 
undersized  prunes  is  July  31  -of  the  same 
cr(^  year  in  which  the  obligation  is 
incurred.  This  action  would  extend  by 
up  to  60  days  the  date  for  disposition  of 
undersized  prunes.  This  proposed  rule 
would  not  preempt  any  state  or  kxnl 
laws,  regulidions,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
wiffi  this  rule. 

The  Ad  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608gI15)(A)  of  the  Art,  any 
handler  subject  to  an  order  may  file 
with  the  Secret^  a  petition  stating  that 
the  order,  miy  provision  of  the  order,  or 
any  obligation  imposed  in  comiedion 
with  the  ordw  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  he  exempted  therefrom.  Sudi 
handler  is  afiwcfod  the  importunity  for 
a  hearing  on  the  pelitkm.  After  tbe 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Art  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  cm 
inhabitant,  or  has  his  {xiocipal  place  of 
business,  has  ^irisdirtion  in  equity  to 
review  the  Secretary’s  ruling  on  the 
petition,  provided  a  hill  in  equity  is 
filed  not  later  than  20  days  after  dale  of 
the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Art  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
consider^  (he  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  artkms  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  ara 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  17  handlers 
of  dried  prunes  who  are  subject  to 
regulation  under  the  order  and 
approximately  1,400  producers  in  the 
regulated  area.  Small  agricultural 
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service  firms  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $3,500,000,  and  small 
agricultural  producers  sure  defined  as 
those  whose  annual  receipts  are  less 
than  $500,000.  The  majority  of  handlers 
and  producers  of  dried  prunes  may  be 
classified  as  small  entities. 

Section  993.150(g)(1)  requires  that 
undersized  prunes  accumulated  by  a 
handler,  pursuant  to  §  993.49(c),  shall 
be  disposed  of  in  non-human 
consumption  outlets  during  the  crop 
year  in  which  such  prunes  were 
received  firon^roducers  and 
dehydrators.  The  crop  year  runs  fiom 
August  1  through  July  31.  Non-human 
outlets  include  livestock  feeders  and 
manufacturers  of  inedible  syrup, 
industrial  alcohol,  animal  feed  or  other 
products  intende.d  for  non-human  use. 

During  most  crop  years,  handlers  have 
little  difficulty  in  disposing  of 
undersized  prunes  by  the  July  31 
disposition  deadline,  most  of  which  are 
sold  to  feed  lots  for  use  as  cattle  feed. 
However,  there  may  be  other  less 
expensive  products  available  to  feed  lot 
operators,  and  purchases  of  undersized 
prunes  may  be  curtailed.  During  the 
1991-92  crop  year  (August  1, 1991, 
through  July  31, 1992),  prune  handlers 
had  excessive  supplies  of  undersized 
prunes  for  which  there  was  a  limited 
demand.  Fortunately,  all  prune  handlers 
found  outlets  for  their  undersized 
prunes  by  July  31. 

Recognizing  that  feed  lot  operators 
may  be  able  to  purchase  less  expensive 
feed  alternatives  and  that  prune 
handlers  may  not  be  able  to  dispose  of 
their  undersized  prune  inventories  by 
the  July  31  deadline,  the  Committee,  at 
its  June  23, 1992,  meeting  recommended 
that  the  disposition  deadline  for  such 
prunes  be  extended  by  up  to  60  days 
beyond  July  31.  At  its  November  12, 

J  992,  meeting,  the  Committee 
unanimously  recommended  modifying 
its  original  recommendation  to  include 
criteria  for  granting  such  an  exemption. 
This  proposed  change  would  provide 
handlers  additional  time  to  dispose  of 
the  undersized  prune  inventories  to 
non-human  consumption  outlets. 

Under  this  proposed  action, 
individual  handlers  needing  an 
extension  would  be  required  to  notify 
the  Committee  in  writing  no  later  than 
July  1 — 30  days  prior  to  the  end  of  the 
crop  year.  The  Committee  would 
approve  an  extension  of  time  provided 
that: 

(1)  The  Committee’s  records  indicate 
that  the  handler  has  disposed  of  at  least 
65  percent  of  the  handler’s  undersized 
prunes  by  May  31,  indicating  a  bona 


fide  efiort  by  the  handier  to  dispose  of 
the  handler’s  undersized  prunes; 

(2)  Such  handler  has  a  sufficient 
quantity  of  undersized  prunes  held  in 
storage  to  meet  its  remaining  obligation; 
and 

(3)  The  extension  of  time  requested  is 
not  later  than  60  days  beyond  the  end 
of  the  crop  year. 

There  is  periodic  contact  between  the 
handlers  and  the  Committee  regarding 
the  disposal  of  undersized  prunes. 
Paragraph  (g)  of  §  993.150  requires  a 
handler  to  file  an  application  with  the 
Committee  to  obtain  approval  before  the 
handler  disposes  of  the  undersized 
inventory.  Paragraph  (g)  also  prescribes 
handler  reporting  requirements  to  the 
Committee  to  assure  that  undersized 
prune  inventories  are  disposed  of  in 
non-human  consumption  channels. 
Through  such  reporting,  the  Committee 
is  able  to  determine  the  quantity  of 
undersize  prunes  in  the  handler's 
possession  and  the  effort  made  in 
di^osing  of  such  prunes. 

The  proposed  procedure  would  limit 
an  extension  request  to  not  more  than 
60  days  beyond  the  end  of  the  crop  year. 
The  Committee  indicated  that  an 
extension  of  more  than  60  days  could 
adversely  impact  the  undersize^rune 
market  for  the  next  year’s  crop.  This 
action  would  provide  handlers 
additional  time  for  disposing  their 
undersized  prunes,  without  adversely 
impacting  the  market  during  the 
subsequent  crop  year. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  information  collection 
requirements  contained  in  the 
regulation  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
approval  under  OMB  Control  Number 
0581-0099. 

A  15-day  comment  period  is  provided 
to  allow  interested  person  to  respond  to 
this  proposal.  All  written  comments 
received  within  the  comment  period 
will  be  considered  before  a  final 
determination  is  made  on  this  matter. 

List  of  Subjects  in  7  CFR  Part  993 

Marketing  Agreements,  Plums. 
Prunes,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  993  is  proposed  to 
be  amended  as  follows: 

PART  993— DRIED  PRUNES 
PRODUCED  IN  CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  993  continues  to  read  as  follows: 


Authority:  Secs.  1-19,  48  Stat.  31,  as 
amended;  7  U.S.C  601-674. 

Subpart— Administrativa  Rules  and 
Regulations 

2.  Section  993.150(g)(1)  of  Subpart — 
Administrative  Rules  and  Regulations  (7 
CFR  993.101-993.174)  is  revised  to  read 
as  follows: 

f  993.1 50  Disposition  of  prunes  by 
handlers. 

*  *  «  •  * 

(g)  Disposition  of  undersized  prunes — 
(1)  Application  for  and  approval  of 
disposition.  Undersized  prunes 
accumulated  by  a  handler  pursuant  to 
§  993.49(c)  shall  be  disposed  of  in  non¬ 
human  consumption  outlets  during  the 
crop  year  in  which  the  prunes 
establishing  such  obligations  were 
received  firom  producers  or  dehydrators, 
or  such  later  date  that  a  handler  may 
request  in  a  notice,  filed  with  the 
Committee  at  least  30  days  prior  to  July 
31  of  the  year  of  accumulation: 

Provided,  That  (i)  such  handler  has 
made  a  bona  fi(^  efiort  to  dispose  of  its 
undersized  prunes  as  demonstrated  by 
the  shipment  of  at  least  65  percent  of  its 
undersized  obligation  by  May  31;  (ii) 
such  handier  has  a  sufficient  quantity  of 
undersized  prunes  held  in  storage  to 
meet  its  remaining  obligation;  and  (iii) 
the  extension  of  time  requested  is  not 
later  than  60  days  beyond  the  end  of  the 
crop  year.  *  *  * 

•  *  •  •  • 

Dated;  December  21 , 1992. 

Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
IFR  Doc.  92-31669  Filed  12-29-92;  8:45  am) 
BILLINO  COOC  9410-0a-M 


7  CFR  Part  1131 

[Docket  No.  AO-271-A32;  OA-92-24] 

Milk  In  the  Central  Arizona  Marketing 
Area;  Hearing  on  Proposed 
Amendments  to  Tentative  Marketing 
Agreement  and  Order 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Notice  of  public  hearing  on 
proposed  rulemaking. 

SUMMARY:  This  hearing  is  being  held  to 
consider  proposed  changes  in  the 
Central  Arizona  marketing  order.  The 
proposals  concern  the  amendment  of 
the  order:  (1)  To  include  additional 
definitions  that  apply  to  a  producer- 
handler;  (2)  To  provide  that  any  fluid 
milk  products  acquired  from  a 
producer-handler  for  distribution  by  a 
pool  plant  shall  be  assigned  to  Class  III 
use  as  a  receipt  at  the  pool  plant. 
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whether  or  not  the  milk  physically  was 
received  at  the  pool  plant  for  accounting 
purposes  under  the  order;  and  (3)  To 
remove  the  associated  producer  and 
associated  producer  milk  provisions. 

The  hearing  was  requested  by  United 
Dairymen  of  Arizona,  Inc.,  a  cooperative 
association  of  dairy  farmers  that  supply 
milk  for  the  market. 

DATES:  The  hearing  will  convene  at  9 
a.m..  February  2, 1993. 

ADDRESSES:  The  hearing  will  be  held  at 
the  Ramada  Inn  Metrocenter,  12027 
North  28th  Drive,  Phoenix,  Arizona 
85029  (phone  602/866-7000). 

FOR  FURTHER  WFORMATJON  CONTACT: 
Richard  A.  Glandt,  Marketing  Specialist, 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  Room  2968,  South 
Building.  P.O.  Box  96456,  Washington, 
DC  20090-6456,  (202)  720-4829. 
SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

Notice  is  hereby  given  of  a  public 
hearing  to  be  held  at  the  Ramada  Inn 
Metrocenter,  12027  North  28th  Drive. 
Phoenix,  Arizona,  beginning  at  9  a.m., 
on  February  2. 1993,  with  respect  to 
proposed  amendments  to  the  tentative 
marketing  agreement  and  to  the  order 
regulating  the  handling  of  milk  in  the 
Central  Arizona  marketing  area. 

The  hearing  is  called  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended 
(7  U.S.C.  601-674),  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
part  900). 

The  purpose  of  the  hearing  is  to 
receive  evidence  with  respect  to  the 
economic  and  marketing  conditions 
w'hich  relate  to  the  proposed 
amendments,  hereinafter  set  forth,  and 
any  appropriate  modifications  thereof, 
to  the  tentative  marketing  agreement 
and  to  the  order. 

The  Department  of  the  Agriculture  is 
committed  to  carrying  out  its  statutory 
and  regulator)'  mandates  in  a  manner 
that  best  serves  the  public  interest. 
Therefore,  where  legal  discretion 
permits,  the  Department  actively  seeks 
to  promulgate  regulations  that  promote 
economic  growth,  create  jobs,  are 
minimally  burdensome  and  are  easy  for 
the  public  to  understand,  use  or  comply 
with.  In  short,  the  Department  is 
committed  to  issuing  regulations  that 
maximize  net  benefits  to  society  and 
minimize  costs  imposed  by  those 
regulations.  This  principle  is  articulated 
in  President  Bush’s  January  28, 1992, 


memorandum  to  agency  heads,  and  in 
Executive  Orders  12291  and  12498.  The 
Department  applies  this  principle  to  the 
full  extent  possible,  consistent  with  law. 

In  this  r^ard,  the  Department 
believes  that  public  input  horn  all 
interested  persons  can  be  invaluable  to 
ensuring  that  the  final  regulatory 
product  is  minimally  burdensome  and 
maximally  efficient.  Therefore,  the 
Department  specifically  seeks  comments 
and  suggestions  from  the  public 
regarding  any  less  burdensome  or  more 
efficient  alternative  that  would 
accomplish  the  purposes  described  in 
the  proposals  to  be  considered  at  the 
hearing. 

Actions  under  the  Federal  milk  order 
program  are  subject  to  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354).  This 
Act  seeks  to  ensure  that,  within  the 
statutory  authority  of  a  program,  the 
regulatory  and  information 
requirements  are  tailored  to  the  size  and 
nature  of  small  businesses.  For  the 
purpose  of  the  Act,  a  dairy  farm  is  a 
“small  business’*  if  it  has  an  annual 
gross  revenue  of  less  than  $500,000,  and 
a  dairy  products  manufacturer  is  a 
“small  business’’  if  it  has  fewer  than  500 
employees.  Most  parties  subject  to  a 
milk  order  are  considered  as  a  small 
business.  Accordingly,  interested  parties 
are  invited  to  present  evidence  on  the 
probable  regulatory  and  informational 
impact  of  the  hearing  proposals  on 
small  businesses.  Also,  parties  may  . 
suggest  modifications  of  these  proposals 
for  the  purpose  of  tailoring  their 
applicability  to  small  businesses. 

The  amendments  to  the  rules 
proposed  herein  have  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  They  are  not  intended  to 
have  retroactive  effect.  If  adopted,  the 
proposed  amendments  would  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
these  rules. 

The  Act  provides  that  administrative 
proceedings  must  be  exiiausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
the  law  and  requesting  a  modification  of 
an  order  or  to  be  exempted  from  the 
order.  A  handler  is  afforded  the 
opportunity  for  a  hearing  on  the 
petition.  After  a  hearing  the  Secretary 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  his 
principal  place  of  business,  has 


jurisdiction  in  equity  to  review  the 
Secretary’s  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

Interested  parties  who  wish  to 
introduce  exhibits  should  provide  the 
Presiding  Officer  at  the  hearing  with  4 
copies  of  such  exhibits  for  the  Official 
Record.  Also,  it  would  be  helpful  if 
additional  copies  are  available  for  the 
use  of  other  participants  at  the  hearing. 

List  of  Subjects  in  7  CFR  Part  1131 

Milk  marketing  orders 

The  authority  citation  for  7  CFR  part 
1131  continues  to  read  as  follows: 

Authority:  Secs.  1-19,  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

The  proposed  amendments,  as  set 
forth  below,  have  not  received  the 
approval  of  the  Secretary  of  Agriculture. 
Proposed  by  The  United  Dairymen  of 
Arizona:  Proposal  No.  1: 

§1131.10  Producer-Handler. 

Add  a  new  paragraph  (a)(2)  in 
§  1131.10  to  read  as  follows:  Carries  his 
entire  reserve  supply  in  his  own  herd’s 
production  as  determined  by  the  Market 
Administrator  by: 

(2)(i)  Comparing  weekly  volumes  sold 
to  accounts  serviced  by  the  producer- 
handler  and  by  other  handlers  under 
this  or  any  other  Federal  milk  order; 

(ii)  Determining  whether  the 
producer-handler  shares  a  common 
account  with  any  handler  under  this  or 
any  other  Federal  milk  order  with  the 
same  milk  product  in  the  same  size 
container; 

(iii)  Determining  whether  the 
producer-handler  packages  milk  in  the 
same  label  as  another  handler  under  this 
or  any  other  Federal  milk  order; 

(iv)  Determining  that  the  producer- 
handler’s  pro  rata  share  of  Class  I  route 
dispositions  in  the  marketing  area 
during  the  flush  farm  production 
months  (March,  April,  May)  are 
substantially  the  same  as  during  the 
short  farm  production  months  (July, 
August,  September);  and 

(v)  Receiving  fluid  milk  from  any 
source  in  excess  of  5,000  pounds  or  five 
percent  of  its  Class  I  sales  during  the 
month,  whichever  is  less. 

(vi)  Any  other  method  which 
indicates  the  producer-handler  is  not 
producing  his  own  reserve  supply.  If  the 
producer-handler  fails  to  meet  any  of 
the  standards  set  forth  in  paragraph 
(a)(2)  (i)  through  (v)  of  this  section,  it 
must  meet  such  standards  for  twelve 
ensuing  contributing  months  to  again 
qualify  as  a  producer-handler. 

Redesignate  paragraph  (a)(2)  in 
§  1131.10  as  paragraph  (a)(3). 
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Redesignate  paragraph  (a)(3)  in 
§  1131.10  as  paragraph  (a)(4). 

§  1 1 31 .44  General  classification  rules. 

Revise  §  131.44(a)(7)(iv)  to  read  as 
follows:  Receipts  of  fluid  milk  products 
received  or  acquired  for  distribution 
from  a  producer-handler  as  defined 
under  this  or  any  other  Federal  milk 
order; 

Proposal  No.  2: 

§§1131.21, 1131.22,  and  1131.33 
[Removed] 

Remove  §§  1131.21, 1131.22,  and 
1131.33. 

§§1131.42, 1131.61, 1131.62, 1131.72, 
1131.77,  and  1131.85  [Amended] 

Remove  language  from  §  1131.72(b) 
relating  to  payments  to  an  "associated 
producer”  and  make  such  conforming 
changes  to  §  §  1131.42(d)(2)(vi), 
1131.62(b),  1131.61(e)(2),  1131.77,  and 
1131.85(b),  as  necessary  to  eliminate 
provisions  relating  to  an  “associated 
producer.” 

Proposed  by  Heartland  Dairy: 

Proposal  No.  3: 

§1131.10  Producer-Handler. 

Amend  §  131.10  by  revising  paragraph 
(a)(lj(ii)  to  read  as  follows: 

(ii)  Fluid  milk  products  obtained  by 
transfer  from  pool  plants  or  other  order 
plants  in  an  amount  not  to  exceed  5 
percent  of  his  total  fluid  milk  product 
disposition  for  the  month  or  5,000 
pounds,  whichever  is  less,  provided  that 
during  each  30  day  period  commencing 
on  June  15  and  continuing  through 
October  12  of  each  calender  year,  the 
foregoing  limitation  shall  not  apply  and 
a  producer-handler  shall  be  entitl^  to 
obtain  by  transfer  from  pool  plants  and 
other  sources  an  amount  not  to  exceed 
25  percent  of  his  average  monthly  Class 
I  milk  disposition  for  the  preceding  nine 
month  period; 

Proposed  by  Dairy  Division, 
Agricultural  Marketing  Service  Proposal 
No.  4: 

Make  such  changes  as  may  be 
necessary  to  make  the  entire  marketing 
agreement  and  the  order  conform  with 
any  amendments  thereto  that  may  result 
from  this  hearing. 

Copies  of  this  notice  of  hearing  and 
the  order  may  be  procured  from  the 
Marketing  Administrator,  W.  Joe 
Albright,  USDA-AMS-Dairy  Division, 
Suite  230,  5501  N.  19th  Avenue, 
Phoenix,  AZ  85015,  or  from  the  Hearing 
Clerk,  room  1083,  South  Building. 
United  States  Department  of 
Agriculture,  Washington,  DC  20250,  or 
may  be  inspected  there. 

Copies  01  the  transcript  of  testimony 
taken  at  the  hearing  will  not  be  available 


for  distribution  through  the  Hearing 
Clerk’s  Office.  If  you  wish  to  purchase 
a  copy,  arrangements  may  be  made  with 
the  reporter  at  the  hearing. 

From  the  time  that  a  hearing  notice  is 
issued  and  until  the  issuance  of  a  final 
decision  in  a  proceeding,  Elepartment 
employees  involved  in  the  decisional 
process  are  prohibited  from  discussing 
the  merits  of  the  hearing  issues  on  an  ex 
parte  basis  with  any  person  having  an 
interest  in  the  proceeding.  For  this 
particular  proceeding,  the  prohibition 
applies  to  employees  in  the  following 
organizational  units; 

Office  of  the  Secretary  of  Agriculture 
Office  of  the  Administrator,  Agricultural 
Marketing  Service 
Office  of  the  General  Counsel 
Dairy  Division,  Agricultural  Marketing 
Service  (Washington  office  only) 
Office  of  the  Market  Administrator, 
Central  Arizona  Marketing  Area 
Procedural  matters  are  not  subject  to 
the  above  prohibition  and  may  be 
discussed  at  any  time. 

Dated;  December  21, 1992. 

Kenneth  C  Clayton, 

Acting  Administrator. 

[FR  Doc.  92-31668  Filed  12-29-92;  8:45  am) 
Bn.UNG  CODE  341IHS2-M 

Farmers  Home  Administration 

7  CFR  Part  1944 
RIN  0575-AB36 

Section  502  Rural  Housing  Loan 
Policies,  Procedures  and 
Authorizations 

AGENCY:  Farmers  Home  Administration, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  proposes  to 
amend  its  regulations  to  clarify  that  the 
appraisal  fee  will  be  included  in  the 
loan  as  an  authorized  loan  purpose  and 
to  authorize  a  rural  housing  loan  to 
exceed  the  market  value  of  the  security 
by  the  appraisal  fee.  The  intended  effect 
is  to  provide  timely  processing  of  home 
ownership  loans  for  low-  and  very  low- 
income  families. 

OATES:  Comments  must  be  received  on 
or  before  March  1, 1993. 

ADDRESSES:  Submit  written  comments 
in  duplicate  to  the  Office  of  the  Chief 
Regulations  Analysis  and  Control 
Branch,  Farmers  Home  Administration, 
U.S.  Department  of  Agriculture,  room 
6348,  South  Agriculture  Building, 
Washington,  DC  20250.  All  written 
comments  made  pursuant  to  this  notice 
will  be  available  for  public  inspection 
during  regular  work  hours  at  the  above 
address. 


FOR  FURTHER  INFORMATION  CONTACT:  Ray 
McCracken,  Senior  Loan  Specialist, 
Farmers  Home  Administration,  USDA, 
room  5334-S,  South  Agriculture 
Building,  14th  and  Independence 
Avenue,  SW.,  Washington,  DC  20250, 
Telephone  (202)  720-1474. 

SUPPLEMENTARY  INFORMATION: 
Classification 

This  proposed  action  has  been 
reviewed  under  USDA  procedures 
established  in  Departmental  Regulation 
1512-1  which  implements  Executive 
Order  12291,  and  has  been  determined 
to  be  nonmajor  because  there  is  no 
substantial  change  from  practices  under 
existing  rules  that  would  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more.  There  is  no  major 
increase  in  cost  or  prices  for  consumers; 
individual  industries.  Federal.  State,  or 
local  government  agencies;  or 
geographical  regions.  Furthermore,  there 
are  no  significant  adverse  effects  on 
competition,  employment,  productivity, 
innovation,  or  in  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Discussion 

Prudent  lending  practices  dictate  that 
appraisers  should  produce  an  objective 
opinion  about  the  market  value  of  a 
property.  This  objectivity  may  be 
compromised  if  the  appraiser  is 
involved  in  deciding  to  extend  credit 
that  is  secured  by  such  property.  Under 
Title  XI  of  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
of  1989,  it  is  intended  that  appraisals 
conform  to  the  Uniform  Standards  of 
Professional  Appraisal  Practice  (USPAP) 
as  promulgated  by  the  Appraisal 
Standards  Board  of  the  Appraisal 
Foundation.  These  appraisal  standards 
will  be  mandatory  December  31, 1992. 
The  Executive  Office  of  The  President, 
Office  of  Management  and  Budget 
(OMB),  directed  credit  Agencies  through 
0MB  Circular  A-129  to  comply  with 
USPAP.  Under  the  Conduct  Section  of 
the  Ethics  Provision  of  USPAP,  the 
appraiser  must  perform  appraisal 
assignments  with  objectivity, 
independence,  and  without 
accommodation  of  personal  interests. 

In  order  for  FmHA  to  institute  an 
appraisal  process  that  institutes  prudent 
lending  practices  and  complies  with  the 
conduct  provisions  of  USPAP,  it  must 
separate  the  duties  of  the  appraiser  and 
loan  approval  official.  FmHA  has 
instituted  an  appraisal  process  that  does 
this  and  it  is  in  the  public  interest  that 
this  process  continues  to  ensure  that  the 
security  value  of  a  property  is 
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determined  independent  of  the 
applicant’s  eligibility  to  purchase  the 
property.  However,  the  Agency  can  not 
continue  this  process  without  additional 
resources.  By  instituting  a  fee  for 
appraisal  services  that  will  be  included 
in  the  loan.  FmHA  will  receive  the 
resources  to  continue  its  appraisal 
process  and  be  in  compliance  with  the 
conduct  provision  of  USPAP  by 
December  31, 1992.  To  minimize  the 
impact  on  the  public  of  an  appraisal  fee, 
the  Agency  has  authorized  the  loan  to 
exceed  the  security  value  by  the  amount 
of  the  appraisal  fee. 

Section  510  of  the  Housing  Act  of 
1949  requires  that  fee  appraisers  be  used 
in  any  county  or  district  office  where 
loan  applications  can  not  be 
expeditiously  processed  and  to  include 
the  cost  of  the  appraisal  services  in  the 
loan  or  grant.  By  including  the  fee  in  the 
loan,  when  necessary,  and  amortizing 
the  loan  over  33  to  38  years  the 
borrower’s  payment  for  this  cost  will  be 
negligible  and  repayment  ability  should 
not  be  affected. 

Regulatory  Flexibility  Act 

La  Verne  Ausman,  Administrator  of 
Farmers  Home  Administration,  has 
determined  that  this  action  will  not 
hav'e  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulatory  changes  affect 
FmHA  processing  of  Section  502  loans 
and  individual  applicant  eligibility  for 
the  program. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CTR  part  1940, 
subpart  G,  “Environmental  Program.’’  It 
is  the  determination  of  FmHA  that  this 
proposed  action  does  not  constitute  a 
major  Federal  Action  significantly 
affecting  the  quality  of  file  human 
environment,  and  in  accordance  with 
the  National  Environmental  Policy  Act 
of  1969,  Public  Law  91-190,  an 
Environmental  Impact  Statement  is  not 
required. 

Civil  Justice  Reform 

This  document  has  been  reviewed  in 
accordance  with  Executive  Order  (EO) 
12778.  It  is  the  determination  of  FmHA 
that  this  action  does  not  unduly  burden 
the  Federal  Court  Systems  in  that  it 
meets  all  applicable  standards  provided 
in  Section  2  of  the  EO. 

Programs  Affected 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
10.410,  Low-Income  Housing  Loans. 


Intergovernmental  Consultation 

For  the  reason  set  forth  in  the  final 
rule  and  related  Notice  to  7  CFR  part 
3015,  subpart  V,  48  FR  29115,  June  24, 
1983,  this  program/activity  is  excluded 
firom  the  scope  of  Executive  Order 
12372  which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

Regulatory  Reform;  Less  Burdensome 
or  More  Efficient  Alternatives 

The  Department  of  Agriculture  is 
committed  to  carrying  out  its  statutory 
and  regulatory  mandates  in  a  manner 
that  best  serves  the  public  interest. 
Therefore,  where  legal  discretion 
permits,  the  Department  actively  seeks 
to  promulgate  regulations  that  promote 
economic  growth,  create  jobs,  are 
minimally  burdensome  and  are  easy  for 
the  public  to  understand,  use  or  comply 
with.  In  short,  the  Department  is 
committed  to  issuing  regulations  that 
maximize  net  benefits  to  society  and 
minimize  costs  imposed  by  those 
regulations.  This  principle  is  articulated 
in  President  Bush’s  January  28, 1992, 
memorandum  to  agency  heads,  and  in 
Executive  Orders  12291  and  12498.  The 
Departmenfapplies  this  principle  to  the 
full  extent  possible,  consistent  with  law. 

The  Department  has  developed  and 
reviewed  this  regulatory  proposal  in 
accordance  with  these  principles. 
Nonetheless,  the  Department  believes 
that  public  input  ft'om  all  interested 
persons  can  be  invaluable  to  ensuring 
that  the  final  regulatory  product  is 
minimally  burdensome  and  maximally 
efficient.  Therefore,  the  Department 
specifically  seeks  comments  and 
suggestions  firom  the  public  regarding 
any  less  burdensome  or  more  efficient 
alternative  that  would  accomplish  the 
purposes  described  in  the  proposal. 
Comments  suggesting  less  burdensome 
or  more  efficient  alternatives  should  be 
addressed  to  the  agency  as  provided  in 
this  Notice. 

List  of  Subjects  in  7  CFR  Part  1944 

Home  improvement.  Loan  programs — 
Housing  and  community  development. 
Low  and  moderate  income  housing — 
Rental,  Mobile  homes,  Mortgages,  Rural 
housing.  Subsidies. 

Therefore,  chapter  XVIII,  title  7,  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  1944— HOUSING 

1.  The  authority  citation  for  part  1944 
continues  to  read  as  follows; 

Authority:  7  U.S.C.  1989;  42  U.S.C.  1480; 

5  U.S.C.  301;  7  CFR  2.23  and  7  CFR  2.70. 


Subpart  A— Section  502  Rural  Housing 
Loan  Policies,  Procedures,  and 
Authorizations 

2.  Section  1944.3  is  amended  by 
revising  paragraphs  (b)(9)  and  (b)(14)  to 
read  as  follows: 

§  1 944.3  Loan  purposes. 
***** 

(b)*  *  * 

(9)  Pay  incidental  expenses  such  as 
fees  for  tax  monitoring  service,  legal, 
title  clearance,  loan  closing, 
architectural,  appraisal,  surveying, 
environmental,  and  other  technical 
services  and  incidental  expenses 
authorized  in  Exhibit  F  of  this  subpart. 
***** 

(14)  Provide  living  area  for  all 
members  of  the  applicant’s  household, 
including  “extended  family’’  as 
provided  in  §  1944.16(b). 

3.  Section  1944.17  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows; 

§  1 944.1 7  Maximum  loan  amounts. 

(a)  An  RH  loan  to  buy  or  build  a 
dwelling  may  be  made  up  to  the  market 
value  of  the  security  plus  an  appraisal 
fee  less  the  unpaid  principal  balance 
and  past-due  interest  of  any  other  liens 
against  the  security  property  for; 
***** 

Dated;  November  9, 1992. 

La  Verne  Ausman, 

Administrator.  Farmers  Home 
Administration. 

(FR  Doc.  92-31673  Filed  12-29-92;  8:45  am] 
BILUNG  CODE  341(M)7-«II 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parti 

Contemporaneous  Written  Records  of 
Orders  Placed  With  Contract  Market 
Members  by  Other  Members  Present 
on  the  Floor 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Proposed  Rule  Amendment. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (“Commission”)  is 
proposing  amendments  to  Commission 
Regulation  1.35  which  would 
implement  the  statutory  directive  set 
forth  in  Section  203  of  the  Futiu'es 
Trading  Practices  Act  of  1992  (“Futures 
Trading  Act”)  by  requiring  that  “a 
contemporaneous  written  record  be 
made,  as  practicable,  of  all  orders  for 
execution  on  floor  or  subject  to  the  rules 
of  each  contract  market  placed  by  a 
member  of  the  contract  market  who  is 
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present  on  the  floor  at  the  time  such 
order  is  placed.” '  The  amendments 
generally  would  reqviire  that  orders 
placed  with  a  contract  market  member 
by  another  member  present  on  the  floor 
(‘‘Cn-3  orders”),*  be  recorded  on  order 
tickets  in  the  same  manner  as  is 
currently  required  for  customer  orders, 
or,  alternatively,  by  both  the  member 
initiating  a  Cm-3  order  and  the  member 
receiving  such  order  for  execution 
recording  certain  information  on  their 
trading  c^s  or  other  records  reflecting 
the  placement  of  the  order  and  its 
execution,  respectively.  The 
Commission  also  is  proposing  to  exempt 
certain  CTI-3  spread  transactions  from 
the  contemporaneous  written  record 
requirement. 

DATES:  Comments  on  the  proposed 
amendments  to  Regulation  1.35  must  be 
received  on  or  before  January  29, 1993. 
ADDRESSES:  Comments  on  the  proposed 
rule  amendments  should  be  sent  to: 
Community  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington,  E)C  20581,  Attention: 
Secretariat. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lloyd  F.  Bernard,  Attorney-Advisor, 
Division  of  Trading  and  Markets, 
Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington,  DC  20581.  Telephone  (202) 
254-8955. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

On  February  7, 1989,  in  response  to 
concerns  raised  by  the  joint  Department 
of  Justice  and  Commission  investigation 
into  trade  practice  abuses  at  the  Chicago 
exchanges,  the  Commission’s  Division 
of  Trading  and  Markets  (“Division”) 
requested  by  letter  that  all  exchanges 
examine  a  variety  of  trade  practice 
issues  for  possible  improvements  in 
relevant  self-regulatory  controls.* 
Included  among  these  issues  was  the 
exchanges’  requirements  for  handling 
and  generating  an  audit  trail  for  orders 
received  from  other  members  present  on 
the  floor,  also  known  as  “oral  orders”  or 
“customer  type  indicator  (CTD-3 


’  Puttues  Trading  Practices  Act  of  1992,  Pub.  L 
No.  102-946,  203, 106  Stat  3590  (1992). 

^  These  member-to-member  orders  are  classified 
under  Conunission  Regulation  1.35(e)  as  customer 
type  indicator  three  (**011-3”)  orders.  Regulation 
1.35(e)  requires  each  contract  market  to  maintain  a 
single  record  for  each  futures  or  option  trade 
including,  amotrg  other  things,  symbols  Indicating 
for  whom  an  order  is  executed.  The  paragraph 
directs  that  Cn-3  be  used  to  show  diat  the  person 
executing  the  trade  was  trading  for  another  member 
present  on  the  exchange  flow,  or  an  account 
controlled  by  such  otW  member. 

^  Letter  from  Andrea  M.  Corcoran,  Director  of  the 
Division,  to  the  president  of  each  exchange 
(February  7, 1989). 


orders.”  These  orders  are  transmitted 
verbally  or  are  handsignalled  to  contract 
market  members  from  other  members 
present  on  the  floor,  may  be  for  the 
accoimt  of  the  member  placing  the  order 
or  for  an  account  under  his  control,  and 
are  not  recorded  pre-execution  on 
written  records.  Based  on  the 
Commission’s  dialogue  with  the 
exchanges,  the  Commission  ultimately 
recommended  to  the  Senate  Committee 
on  Agriculture,  Nutrition  and  Forestry 
(“Committee”)  that  CTI-3  orders  be 
addressed  in  the  Commission’s 
reauthorization  legislation.^  COngress 
responded  favorably  in  enacting  section 
203  of  the  Futures  Trading  Act,  which 
directs  the  Commission  to  promulgate 
regulations  governing  oral  orders  as 
described  in  the  Commission’s 
proposals  and  in  detail  below. 

commission  Regulation  1.35(a)(2) 
requires  that  a  written  record  (order 
ticket)  be  prepared  by  a  contract  market 
member  who  receives  a  customer  or 
option  customer’s  order  on  the  floor 
other  than  in  the  form  of  a  written 
record.*  However,  Regulation  1.35(a)(3) 
exempts  Cm-3  orders  from  this 
requirement  provided  that  the  member 
receiving  and  executing  the  order  notes. 


*  On  March  9, 1989,  the  Honorable  Patrikk ). 

Leahy,  Chairman  of  the  Committee,  asked  the 
Commission  to  comment  on  various  proposals 
designed  to  tighten  oversight  of  floor  trading.  One 
of  th^  propomls  pertained  to  the  treatment  of  oral 
orders  on  the  floor.  In  response  to  the  Senator*s 
proposal,  the  Conunission,  by  letter  dated  April  25, 
1989,  recommended  that  the  Commission  undertake 
rulemaking  amending  Commission  Regulation  1.35 
as  it  pertains  to  oral  orders  to  improve  monitoring 
01  to  limit  such  orders. 

On  Janxiary  14, 1991,  Senator  Leahy  introduced, 
the  Conunission*s  reauthorization  legislation  S.  207 
which,  among  other  things,  incorporated  the 
Commission*s  proposals  regarding  oral  orders.  137 
Cong.  Rec.  S905  (daily  ed.  )an.  14, 1991).  The 
legislation  provided  that  **(t)he  Commission  shall 
adopt  rules  requiring  that  a  contemporaneous 
written  record  be  made,  as  practicable,  of  all  orders 
for  execution  on  the  floor  or  subject  to  the  rules  of 
each  contract  market  placed  by  a  member  of  the 
contract  market  who  is  present  on  the  floor  at  the 
time  such  order  is  plac^.**  S.  Rep.  No.  22, 102d 
Cong.,  1st  Sess.  88  (1991).  The  Committee  reported 
favorably  on  the  legislation  on  Mardr  12, 1991, 
slating  that  the  provision  was  intended  to  require 
that  a  contemporaneous  written  record  be  made  for 
all  **member-for-member  orders**  for  execution  on 
the  floor.  Id.  at  14.  The  legislation  passed  through 
conference  without  change  to  the  limguage 
regarding  oral  orders.  138  Cong.  Rec.  H10915, 
H10918  (daily  ed.  Oct  2, 1992). 

’  Under  Commission  Regulation  1.35(aK2),  a 
member  receiving  a  customer  order  which  is  not  in 
the  form  of  a  written  record  including  account 
identification,  order  number  and  the  date  and  time 
to  the  nearest  minute,  such  ordw  was  transmitted 
or  received  on  the  floor  of  such  contract  market, 
shall  immediately  upon  receipt  of  the  order  prepare 
a  written  record  of  such  order  in  non-erasable  ink, 
including  the  account  identification  and  order 
niunber  and  shall  record  on  the  order  by  time-stamp 
or  other  timing  device,  the  date  and  time  to  the 
nearest  minute  that  the  order  is  received  on  the 
floor. 


in  addition  to  essential  execution 
information  (e.g.,  contract,  quantity  and 
price),  the  time  of  execution  on  his 
trading  card  or  other  record 
immediately  upon  execution  of  the 
order.  The  absence  of  the  pre-execution 
written  record  requirement  for  CTI-3 
orders  enables  a  member  trading  in  one 
pit  to  have  a  trade  executed  for  himself, 
or  for  an  account  over  which  he  has 
control,  in  another  pit,  without 
physically  leaving  the  area  in  which  he 
is  trading. 

In  reviewing  exchange  audit  trail 
systems,  the  Division  had  found  an 
unacceptable  level  of  compliance  with 
the  requirement  that  the  execution  time 
for  Crri-3  orders  be  recorded  by  the 
member  executing  the  order.  Where  a 
member  executing  a  Crn-3  order  fails  to 
record  the  time,  there  would  be  no 
timing  data,  other  than  the  bracket,  to 
reflect  either  order  entry  or  execution. 
Without  such  audit  trail  data,  the 
potential  exists,  for  example,  that  CTI- 
3  orders  may  be  executed  ahead  of  time- 
stamped  customer  orders.  Thus,  the 
proposed  amendments  are  intended  to 
increase  minimum  recordkeeping 
standards  for  CTI-3  orders.  The 
resulting  data  would  assist  exchange 
compliance  staffs  and  the  Commission 
in  monitoring  Crn-3  orders  for  their  use 
in  potential  trading  violations. 

Since  October  1989,  the  Division  has 
maintained  a  dialogue  with  the 
exchanges  to  encourage  their  voluntary 
implementation  of  enhanced  audit  trail 
rules  governing  (711-3  orders.  The 
Division  did  so  based  on  the  need  to 
address  identified  self-regulatory 
deficiencies  and  the  expectation  of  new 
statutory  requirements.  In  response  to 
the  urging  of  the  Division,  almost  all  of 
the  exchanges  voluntarily  have 
implemented  such  rules.* 

n.  Overview  of  Proposed  Amendments 
A.  Contemporaneous  Written  Records 

Section  203  of  the  Futures  Trading 
Act  requires  that  the  Commission  issue 


"See,  Amex  Commodities  Corporation  (**ACC**) 
Rule  621,  Chicago  Board  of  Trade  (**CBT**)  and 
MidAmeiica  Commodity  Exchange  (‘*M1DAM'*) 
Rules  332.09,  Chicago  Mercantile  Exchange 
(**CME*')  Rule  536,  Coffee,  Sugar  A  Cocoa  Exchange, 
Inc.  (**CSC*’)  Rule  1.12(cKl),  ^mmodity  Exchange, 
Inc.  rCOMEX**)  Rule  4.81,  Kansas  City  Board  of 
Trade  (**KCBT*)  Rule  1114.01,  Minneapolis  Grain 
Exchange  (**MGE'*)  Rule  758.00,  New  York  Cotton 
Exchange  (**NYCE**)  Rule  5.10(b),  New  York 
Mercantile  Exchange  (”NYMEX’*)  Rule  6.18(C)  and 
Phibdelphia  Board  of  Trade,  Inc.  (‘*PBT**)  Rule  325. 
These  exchange  rules  are  described  in  greater  detail 
below.  The  New  York  Futures  Exchange,  Inc 
(**NYFE**)  has  not  amended  its  rule  for  the 
recording  of  orders  because,  as  represented  by 
NYFE,  t^  volume  of  such  trades  at  NYFE  is 
extremely  small  (approximately  0.1  percent  of 
trading  volume).  NYFE  frirther  asserts  that  it  has  an 
efl^ive  Cni-3  surveillance  program  to  monitor  the 
small  number  of  such  trades. 
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regulations  to  establish  new  minimum 
recordkeeping  standards  for  Cn-3 
orders  on  all  exchanges.  Specifically, 
section  203  amends  section  4c  of  the 
Commodity  Exchange  Act  (“Act”)  (7 
U.S.C.  6c)  by  adding  a  new  subsection 
(g)  which  directs  the  Commission  to 
“adopt  rules  requiring  that  a 
contemporaneous  written  record  be 
made,  as  practicable,  of  all  orders  for 
execution  on  the  floor  or  subject  to  the 
rules  of  each  contract  market  placed  by 
a  member  of  the  contract  market  who  is 
present  on  the  floor  at  the  time  such 
order  is  placed.”^ 

In  compliance  with  the  mandate  for  a 
contemporaneous  written  record  of  CTI- 
3  orders,  the  proposed  amendments 
generally  %vetthi  require  that  Cl'1-3 
orders  be  recorded  eidier  on  order 
tickets  or  trading  cards.  The  order  ticket 
would  be  prepared  in  the  same  manner 
as  is  currently  required  for  customer 
orders  under  Commission  Regulation 
1.35(aKZ)."  The  proposed  amendments 
would  allow  the  order  ticket  to  be 
prepared  by  either  the  member  initiating 
the  CTT-3  order  (“initiating  member") 
or  the  member  raceiving  and  executing 
the  order  t’-execmting  member”).*  The 
order  ticket  would  be  prepared  in  non¬ 
erasable  ink  and  would  include  the 
account  identification  and  order 
number.  In  addition,  the  date  and  entiy 
time  of  the  order  must  be  time-stamped 
on  the  order  tidcet.  The  amendments 
also  would  require  die  executing 
member  to  have  the  order  tidcet  time- 
stamped  to  (he  nearest  minute  when  the 
report  of  the  order's  execution  is  made, 
as  is  cunently  required  for  customer 
order’s  under  Commission  Regulation 
1.85(a)(4). 

Ahematrvely,  die  proposed 
amendments  {novide  th^  the  required 
contemporaneous  written  record  for 
CTI-3  orders  may  appear  on  separate 
trading  cards  or  other  records.  Under 
this  procedure,  the  initiating  member 


^  Futurac  Tndiag  Pncttcet  Act  of  1992,  Pub.  L. 
No.  102-546,  section  203. 106  Slat.  3590  (1992). 

'‘A  customer-type  order  ticket  was  acknowledged 
specifically  by  Congress  to  be  an  appropriate  form 
of  “contemporaneous  written  Teco^"  within  die 
meaning  of  the  statute,  fai  this  connection,  the 
conference  report  on  the  Futures  Trading  Act 
specifies  that  “if  a  written  order  is  prepared  as 
required  for  customers  under  Commission 
regulations,  then  that  leconi  would  satisfy  the 
requirements”  for  a  contemporaneous  written 
reiaird  of  CTI-3  orders.  d.R.  Conf.Jtep.  No.  978, 
102d  Cong.,  2d  Sess.  54  (1992). 

**  As  indicated  below,,most  exchange  CTI-3  rules 
slate  that  the  axaculing  member  must  prepare  the 
order  ticket.  However,  in  some  inalanoas,  Um 
inilialingmemberm^idiiect  that  the  order  ticket 
be  prepwed  and-time-etamped  at-bis  or  his  clearing 
firm’s  daak..By;ptoividiag  the  written  lecotd 
may  be  ptepa^  lgr  eidiiw  tbe  anamiting  member  or 
the  initialing  rnambec,  die  ptopaeed  amendmaiUs 
would  atxomninrtate  mislii  aarhange  fuleamid 
trading  procedures. 


would  record  on  his  sequentially- 
numbered  trading  card  infcumation 
reflecting  the  orders’  terms  and  the  time 
of  placement  to  the  nearest  minute.  The 
executing  members  would  record  on  his 
trading  card  or  other  record  the  terms  of 
execution,  the  time  of  execution  to  the 
nearest  minute  and  other  trading  card 
recordkeeping  requirements  in 
accordance  with  die  provisions  of 
Commissian  Regulation  l.S5(d).'°  Hie 
proposed  amendments  also  would 
require  that  the  executing  member 
return  his  trading  card  or  record  on 
which  the  execution  of  the  trade  is 
recorded  to  the  inttieting  member.  The 
initiating  member  then  would  be 
required  to  submit  both  his  own  trading 
card  and  the  record  be  receives  from  die 
executing  member  together  to  contract 
market  personnel  or  to  his  clearing 
member.*' 

The  proposed  amendments  also 
would  authorise  exchanges  to  adopt 
rules  providing  for  an  alternative  to  the 
order  tid:^  or  trading  card  method  of 
generating  contemporaneous  written 
vecords  for  CTI-3  orders.  Any  rules 
promulgated  under  this  audiority  must 
be  subr^ted  to  the  Commission 
pursuant  to  section  Sb(12)  of  the  Act 
and  Regulation  1.41.  The  proposed 
amendments  set  forth  minimum 
standards  required  to  be  met  by  any 
alternative  contemporaneous  written 
records.  Under  the  proposed 
amendments,  it  would  be  essential  that 
any  contemporaneous  written  record 
reflect  the  terms  of  the  order  and 
include  reliable  timing  data  sufficient  to 
permit  the  complete  andoflective 
reconstruction  of  the  tinw  and  sequence 
of(ni-3  order  executions. 

The  contemporaneous  written  record, 
in  either  order  ticket  or  trading  card 
fonn  or  pursuant  to  otlier  ^change  rule 
in  accordance  with  the  proposed 
amendments,  is  intend^  to  establish  an 
accurate  record  of  the  time  that  a  tm- 
3  order  is-entered  and  executed.  If 
placed  on  an  order  ticket,  the  time  of 


’"Briefly,  Regulation  1.35(t!)  states,  among  other 
things,  thri  a  member's  trading  card  orTecord  riiall 
riiow  the  member's  nauM,  clearing  mombers’s 
name,  transaction  date  and  time,  quantity, 
commodity,  price,  month,  opposite  broker  or  trader 
and  opposite  clearing  member.  Trades  must  be 
record^  in  non  amasbte  ink,  on  consecutive  lines 
of  numerically  sequenced  trading  cords. 

"  The  trading  card  or  record  used  by  the 
executing  mombor  to  record  the  trade  execution  and 
timing  infbnnation  . may  be  a  non-sequenced  trading 
card  or  raoord  wed  to  record  flashed  orden, 
including<Cn-S  ortkae.  This.raeoid  would  denote 
the  time  of.  execution  and  would  be  eidimitted  to 
clearing  togetfaerwlth  an  initiatiag  mamber’s 
sequmiosd  .trailiag-.aerd  inilicating  the  time  the 
order  was  pfaKad.:By  ostsUishing  varifi^le 
yhgement  andexaoution  timssend  other  ordsr 
infoneatinn.Jhe.iIncuniemscollactivriy  wouM 
fumiah  the  criliaaliaailH  trail  dale  iteoaasary  far 
complete  and  effective  trade  reconstruction. 


placement  and  the  time  of  report  of 
execution  would  be  time-stamped. 
Alternatively,  if  trading  cards  are  used, 
the  time  of  placement  and  the  time  of 
execution  would  be  manually  recorded 
on  them,**  These  timing  data  are  critical 
audit  trail  components  for  trade 
reconstruction  purposes  to  detect  trade 
practice  abuses. 

B.  Exception  for  Spread  Transactions 

Section  203  of  the  Futures  Trading 
Act  directs  the  Commission  to  adopt 
rules  requiring  that  contemporaneous 
written  records  be  made,  “as 
practicable,”  of  CTI-3  orders.  In  light  of 
this  statutory  fiexibiUty,  and  in 
consideration  of  existing  trading 
practices  at  some  exchanges,  the 
proposed  emendments  would  provide  a 
umlted  exception  from  the  above 
requirements  for  certain  spread 
transactions.  A  ocmtemporaneous 
written  record  would  not  be  required 
where  the  CTI-3  ordm  is  for  a  portion 
of  an  inter-conunodity  **  or  futures/ 
option  spread  which  cannot  be  executed 
in  a  single  transaction  at  a  differential, 
where  the  initiating  member  personally 
executes  one  or  more  legs  of  the  ^>read. 
For  the  CTI-3  component  of  such 
trades,  the  propos^  amendments 
would  maintain  the  current  Cmnmission 
requirement  (hat  the  executing  member 
immediately  upon  the  execution  of  the 
order,  recoil  on  his  trading  card  at 
other  record  the  terms  of  the  execution 
including  the  time  of  execution  to  the 
nearest  minute.** 

This  spread  exce^on  is  provided  so 
as  not  to  unreasonckoly  burden  members 


As  previotuly  noted,  the  Division  had  found  an 
unacceplifole  level  of  compliance  with  the  current 
requirmieBt  that  the-axocuting  member  record  the 
execution  time  of  a  CTI--3  order.  The  Division 
anticipates  that  the  proposed  amendments  would 
enbaiiM  the  level  of  compliance  because  initiating 
members  would  tie  raquired  to  prepare, 
independei^  Of  examiting  membm.  a  written 
record  would  include  the  placement  time  for 

the  CTI-3  order,  and  both  records  would  be 
required  to  be  submitted  together  to  clearing.  These 
dud  vecords  would  mokeli^ing  violations  more 
easily  delectable  and  thareby  wc^d  reduce  the 
potential  the  executing  member  to  use  that  CTI- 
3  order  for  illegal  purposes.  The  bict  that  an 
executingmamdiar  would  vaceive  a  CTI-3  order 
from  an  initiating  member  who  was  required  to 
document  the  order,  should  serve  as  an  incentive 
to  the  executing  member  to  fulfill  his  recordkeeping 
responsibilities.  In  an  ongoing  investigation 
involving  trading  on  the  Chicago  Board  of  Trade, 
Division  of  Enforcement  staff  have  noted  frequent 
failurea  by  brokers  to  manually  record  trade  times 
for  Cn-S  trades  as  required  by  existing  rules.  In 
part,  thaae  faHures  appear  to  stem  from  foe  feet  that 
CTI-3  orders  on  theexchaiige  are  often  routed 
throu^  dortca,  who  dovmt  provide  luH  information 
about  foenowse  of  the  ortoto  d)e  executing 
msnfaar. 

Anintar-ennunodity  apraad,  as  used  haremid 
in  tlM  propoaed  amendoMnls.  leianfo  a  spread 
comiiathig  of  anoar'inase  fegafo  anch.trf two  or 
more  errawaniraUgMcalatad  ewnmodittea. 

**  Commission  Regulation  1.35(4(^ 
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legging  into  inter-commodity  or  futures/ 
option  spreads  by  having  them  prepare 
a  written  record  for  the  CTI-3  order 
while  executing  a  leg  of  the  spread  and 
signalling  or  verbally  transmitting  the 
order  for  another  leg.  An  initiating 
member  who  participates  in  such 
spreads  incurs  a  risk  of  adverse  price 
movement  during  the  time  transpiring 
before  all  legs  are  executed.  Therefore, 
the  Commission  believes  that  imposing 
additional  recordkeeping  requirements 
on  the  initiating  member  for  these  types 
of  spread  transactions  may  unduly 
impair  the  member’s  ability  to  fulHll  the 
intended  spread  trade  at  the  desired 
price.  Accordingly,  the  proposed 
exception  is  intended  to  preserve 
market  efficiency  and  liquidity. 

The  proposed  exception  would  apply 
only  to  inter-commodity  or  futures/ 
option  spreads  which  cannot  be 
executed  in  a  single  transaction  at  a 
differential.  All  other  spread 
transactions  would  require  the 
preparation  of  a  contemporaneous 
written  record  pursuant  to  other 
provisions  of  the  proposed 
amendments.  Such  other  spreads  would 
include  all  intra-commodity  spreads,'^ 
those  inter-market  spreads  and 
futures/option  spreads  for  which  an 
exchange  has  established  a  designated 
area  for  the  simultaneous  execution  of 
both  legs,  and  spreads  where  the 
initiating  member  does  not  participate 
in  the  execution  of  either  1^  of  the 
spread.  Although  the  exception  is 
intended  to  be  permissive,  those 
exchange  rules  providing  for  a  spread 
exception  may  do  so  only  in  a  manner 
that  is  not  inconsistent  with  the  terms 
of  the  exception  as  provided  in  the 
proposed  amendments. 

Inter-commodity  and  futures/option 
spreads  generally  are  time  sensitive 
market  transactions.  If  a  trader  chooses 
to  spread  two  months  of  the  same 
commodity  (intra-commodity  spread), 
there  usually  is  a  specific  place  in  the 
pit  where  a  market  exists  so  that  he  may 
execute  both  sides  of  the  spread  at  a 
price  differentia]  in  a  single  transaction. 
Alternatively,  the  trader  can  execute 
each  side  of  the  spread  separately.  This 
is  not  the  case,  however,  for  most  inter¬ 
commodity  or  futures/option  spreads. 
Members  trading  these  spreads  can  do 
so  either  (i)  by  travelling  to  both  pits 
and  executing  the  legs  separately, 
making  true  spread  execution  unlikely 

An  intra-commodity  spread  consists  of  a  long 
position  in  one  contract  month  taken  against  a  short 
position  in  another  contract  month  of  the  same 
commodity  on  the  same  exchange. 

As  used  here,  an  inter-market  spread  is  a  long 
position  on  one  exchange  and  a  short  position  on 
another  exchange  in  the  same  or  a  related 
commodity. 


since  contemporaneous  or  prompt 
execution  would  be  difficult,  or  (ii)  at 
about  the  same  time  executing  a  leg  in 
one  pit  and  transmitting  orally  or 
through  hand  signals  an  order  to 
another  pit  so  that  the  spread  may  be 
executed  promptly  at  the  most 
advantageous  price.  Requiring  a  member 
to  prepare  a  written  record  for  one  leg 
of  a  spread  while  executing  another  leg 
could  delay  execution  of  both  legs, 
making  it  more  difficult  to  execute  the 
spread  for  the  intended  quantity  at  the 
desired  price. 

By  excepting  the  initiating  member 
from  the  contemporaneous  written 
record  requirement  for  CTI-3  legs  of  an 
inter-commodity  or  futures/option 
spread  where  the  initiating  member 
executes  one  or  more  legs  and  all  legs 
are  executed  promptly,  the  amendments 
would  permit  the  initiating  member  to 
effectively  execute  such  transactions 
although  remaining  in  his  primary  pit. 

III.  Current  Exchange  Rules  Addressing 
CTI-3  Orders 

As  previously  stated,  almost  all 
exchanges  voluntarily  have 
implemented  rules  requiring  some  type 
of  written  order  record  for  CTI-3  orders. 
Although  many  exchange  rules  recite 
similar  provisions,  the  rules  vary  based 
on;  (i)  The  type  of  written  record 
required  (order  ticket  or  trading  card); 

(ii)  the  party  responsible  for  preparing 
the  record  (initiating  member  or 
executing  member);  (iii)  the  time  that 
such  records  must  be  prepared  (upon 
placement  or  receipt  of  the  order  or 
prior  to  execution  of  the  order);  and  (iv) 
the  exception,  if  any,  provided  for 
spread  transactions. 

The  exchanges  requiring  the 
preparation  of  an  order  ticket  for  CTl- 
3  orders  are  the  ACC,  CSC,  KCBT,  MCE, 
NYCE,  NYMEX  and  the  PBT.  Those 
exchanges  allowing  for  the  order  and  its 
execution  to  be  recorded  on  trading 
cards  or  order  tickets  include  COMEX, 
CME,  CBT  and  MIDAM.  Spread 
exceptions  are  contained  in  the  COMEX, 
KCBT,  NYMEX,  CME,  CBT  and  MIDAM 
rules. 

Among  the  exchanges  requiring  the 
preparation  of  an  order  ticket,  the  ACC, 
CSC,  MGE  and  NYMEX  rules  require 
that  the  executing  member,  immediately 
upon  receipt  of  a  CTI-3  order,  prepare 
a  written  record  of  the  order.*^  The  rules 

’’See  ACC  Rule  621,  CSC  Rule  1.12(c)(1),  MGE 
Rule  756.00  and  NYMEX  Rule  6.18(C).  ACC  Rule 
621  does  not  mention  CTl-3  orders  speciflcally, 
liowever,  the  rule  states  that  it  applies  to  “every 
order  *  *  *  which  is  not  in  the  form  of  a  written 
record  *  *  In  addition,  as  previously  slated, 
although  these  rules  require  the  executing  member 
to  prepare  the  order  ticket,  in  practice  at  many 
excha^es  the  ticket  is  prepar^  at  the  initialing 
member's  direction. 


at  the  ACC,  CSC  and  MGE  each  require 
that  the  written  record  include  the 
account  identification  and  order  number 
and  that  the  date  and  time  to  the  nearest 
minute  that  the  order  is  received  on  the 
floor  be  time-stamped  on  the  order 
ticket.  The  NYMEX  rule  requires  the 
executing  member  to  number  or  identify 
the  order  ticket  by  symbol,  time-stamp 
the  order  ticket  both  upon  receipt  and 
upon  execution  and  note  the  initiating 
member’s  alphabetical  code. 

KCBT  Rule  1114.01  and  NYCE  Rule 
5.10(b)(4)  also  require  the  preparation  of 
an  order  ticket  for  CTI-3  orders.  These 
exchange  rules  require  that  the 
executing  member,  prior  to  executing 
the  CTI-3  order,  have  in  his  possession 
or  prepare  an  order  ticket.  Under  these 
rules  the  initiating  member  or  the 
executing  member  can  prepare  the  order 
ticket.  Also,  these  rules  permit  the  order 
ticket  to  be  prepared  “prior  to 
execution,”  rather  than  “immediately 
upon  receipt,”  as  provided  in  the 
proposed  amendments.  The  order  ticket 
will  have  the  standard  customer  order 
ticket  information  as  described  above. 

COMEX  Rule  4.81(c)  and  PBT  Rule 
325(c)  place  the  responsibility  for 
preparing  an  order  ticket  on  the 
initiating  member.  At  COMEX,  the  order 
ticket  must  record  the  terms  of  the  order 
and  reflect,  by  time-stamp,  the  time  the 
order  was  placed.  The  COMEX  rule 
alternatively  allows  the  initiating 
member  to  record  the  time  of  placement 
on  his  trading  card  in  instances  where 
an  order  ticket  is  not  prepared.  In  this 
case,  the  executing  member  would 
record  the  execution  on  his  trading  card. 
PBT’s  rule  states  that  the  initiating 
member  shall  prepare  an  order  ticket 
indicating  the  commodity,  quantity, 
month  and,  as  applicable,  put  or  call 
and  strike  price  at  the  time  he  places  the 
order. 

CBT  and  MIDAM  Rule  332.09  and 
CME  Rule  536  require  that  the  initiating 
member  record  the  order  and  time  of 
placement,  to  the  neare.st  minute,  on  his 
trading  card,  in  sequence  with  other 
trading  cards  used  by  the  member.’®  the 
executing  member  must  record  the 
execution  time  to  the  nearest  minute  on 
a  trading  card  or  other  record  and  return 
the  record  to  the  initiating  member 
following  execution  of  the  trade.’®  The 

’■  At  each  of  these  exchanges.  Cn-3  orders  also 
may  be  recorded  on  order  libels,  liowever,  trading 
cards  are  predominantly  used  because  most  of  the 
Cn-3  orders  at  these  exchanges  are  transmitted 
verbally  or  by  handsignals. 

”*AI  the  CME,  the  execution  information  is  not 
recorded  on  the  executing  member's  sequentially- 
numbered  trading  card,  which  generally  is  only 
used  to  record  his  personal  tradM.  At  the  CBT  and 
MIDAM,  the  execution  information  may  be  (but  is 

Conlinued 
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initiating  member  then  must  submit 
both  documents.  i.e.,  his  sequenced 
trading  card  reflecting  time  of 
placement  and  the  record  on  which  the 
executing  member  recorded  the  time  of 
execution,  to  his  clearing  member.  CME 
Rule  536  specifically  reqxiires  that  the 
documents  be  submitted  together.  CBT 
and  MIDAM  rules  only  require  that  both 
documents  be  submitted  to  clearing. 

An  exception  from  the  written  record 
requirement  for  certain  spread 
transactions  currently  is  authorized  by 
rule  at  C»MEX.  KCBT,  NYMEX.  CME. 
CBT  and  MIDAM.  COMEX  exempts 
inter-commodity  and  futures/option 
spreads  from  its  order  ticket/trading 
card  requirements  for  the  initiating 
member,  although  the  executing 
member  would  continue  to  be 
responsible  for  recording  the  trade 
execution  time  on  his  trading  card.  At 
KCBT  and  NYMEX,  the  exception  is  for 
orders  that  are  executable  as  part  of 
intermarket  spreads  or  options  offset 
transactions.  At  the  CME,  ^T  and 
MIDAM,  the  initiating  member  would 
not  have  to  record  the  order  and  time  of 
placement  to  the  nearest  minute  on  his 
trading  card  for  option/futures 
combinations  and  other  spread  trades.^^ 
Under  these  three  exchanges’  rules  the 
executing  member  must  still  record  the 
order  and  time  of  execution  on  a  trading 
card  upon  execution,  and  return  that 
card  to  the  initiating  member.  Each  of 
the  six  exchanges  providing  for  a  spread 
exception  does  so  only  where  the 
initiating  member  participates  in  the 
execution  of  at  least  one  leg  of  the 
spread.“ 


not  requirad  to  racordad  on  the  axecuting 
memfatf’t  cequantially-numbered  trading  card. 

^KCBT  and  htYMEX  have  represented  to 
Division  staff  that  “intermarket”  as  used  in  KCBT 
Rule  tlM.Ol  and  NYMEX  Rule 6.18  has  the  same 
meaning  as  “mtar-caaniiodity*'  as  defined 
previously  In  reference  to  the  proposed 
amendments. 

Although  the  inclusion  of  the  phrase  "other 
spread  trades''  appears  to  contemplate  a  broader 
range  of  spread  tr^es  than  merely  nrter-commodity 
spreads,  ail  three  exchanges  have  indicated  that 
they  exempt  only  inter-commodity  spreads  and 
futures/option  spreads  which  cannot  be  execnted  at 
a  differential. 

^COMEX  Notice  92-14  advises  diet  the  initiating 
member  is  eatcusad  from  making  a  time  of 
placement  record  if  the  order  involves  a  leg  of  a 
fiitures/option  or  intercommodity  spread  and  dte 
initiating  member  executes  the  other  leg.  KCBT  and 
NYMEX  have  represented  to  Oivisian  staff  that  sudi 
initiating  member  participation  is  required  for  the 
exception.  CME  Special  ^ecutive  Report  S-2259 
requires  the  additional  documentation  reflecting 
time  of  OTder  placement  when  a  member  initiates 
a  verbal  order  for  both  sides  of  a  spread  trade.  CBT 
Clarification  Notice  dated  November  20, 1991 
advisee  members  that  trades  exempt  from  the 
additional  documentation  requirement  for  time  of 
placamenl  must  be  part  of  a  spread  strategy  and 
must  be  partially  executed  by  the  initiating 
member.  Hie  cover  letter  ettached  to  the  MIDAM 
nile  submisshm  states  that  the  exemption  applies 


In  general,  existing  rules  regarding 
Cm-3  orders  adopt^  since  the 
Commission  first  indicated  an  interest 
in  improving  the  audit  trail  for  CTl-3 
orders  would  comply  with  the  standards 
in  the  proposed  amendments.  Where 
there  are  differences  they  are,  for  the 
most  part,  technical  in  nature. 

Therefore,  the  Commission  does  not 
anticipate  that  exchange  rules  would 
require  significant  amendments  to 
conform  to  or  exceed  the  minimum 
standards  set  forth  in  the  proposed 
amendments.*’ 

IV.  Proposed  Amendments  to 
Regulation  1.3S 

Under  the  proposed  amendments, 
current  Regulation  1.35(a)(2),  which 
addresses  &e  preparation  of  written 
records  for  customer  orders  received  on 
die  floor  that  are  not  in  the  form  of  a 
written  record,  would  be  divided  into 
four  subparagraphs.  New  subparagraph 
(i)  of  the  proposed  amendments  would 
retain  substantially  identical  language  to 
that  now  contained  in  Regulation 
1.35(a)(2).  Subparagraph  (ii)  would  be 
added  to  set  forth  the  alternative  order 
ticket  and  trading  card  recordkeeping 
requirements  for  CTI-3  orders. 
Subparagraph  (ill)  generally  would 
allow  exchanges  to  implement  alternate 
methods  for  preparing  vnitten  records 
for  CTI-3  orders  provided  that  such 
methods  include  reliable  data  which 
would  faclHtate  complete  and  effective 
reconstruction  of  the  time  of  execution 
of  such  orders.  Subparagraph  (iv)  would 
require  exchanges  to  implement 
surveillance  for  compliance  with 
recordkeeping  requirements  for  CTI-3 
orders  and  for  trading  abuses  related  to 
such  orders.  R^ulation  1.35(a)(3)  would 
be  revised  to  address  the  recordkeeping 
requiremmts  for  certain  Cn-3  spread 
trades  as  previously  discussed. 
Regulation  1.35(a)(4)  would  be  amended 
to  require  that  order  tickets  prepared  for 
CTl-3  orders  be  timestamped  upon 
report  of  execution. 

A.  Proposed  Regulation 
1.35(aK2XiiK^) — Order  Tickets 
New  subparagraph  (ii)(A)  sets  forth 
the  propos^  requirement  for  the 
preparation  of  an  order  ticket  for  CTI- 
3  orders.  SpecificaUy.,  subparagraph 
(ii)(A)  womd  require  that  any  member 
of  a  contract  market  who  receives  an 


only  to  those  spread  trades  where  the  initiating 
member  partly  executes  or  attempts  to  execute  one 
leg  of  foe  spread. 

'^NYFE  does  not  have  a  rule  requiring  a  written 
record  for  CTl-a  orders.  NYFE  Rule  410 — Recording 
of  Orders,  specifically  exempts  CTI-3  orders  fiom 
foe  general  requirement  foat  a  member, 
immediately  upon  receipt  of  an  order  which  is  not 
in  the  form  of  a  written  record,  must  prepare  a 
writtmi  record  of  such  order. 


order  which  is  not  in  the  form  of  a 
written  record  from  anothw  member 
present  on  the  floor  to  immediately 
upon  receipt  of  the  order  prepare  a 
Mitten  record  of  the  order,  or  obtain  a 
written  record  of  the  order  from  the 
member  placing  the  order.  The  written 
record  would  be  required  to:  (a)  Be 
prepared  in  non-erasable  ink;  (b) 
include  the  account  identification  and 
order  number;  and  (c)  be  time-stamped 
with  the  date  and  time  to  the  nearest 
minute  that  the  order  was  entered.  The 
proposed  subparagraph  would  result  in 
an  improved  audit  trail  for  CTI-3  orders 
by  requiring  the  creation  of  an  order 
ticket,  similar  to  a  customer  order  ticket, 
that  reflects  the  time  the  order  was 
entered  on  the  floor  of  the  exchange. 

B.  Proposed  Regulation 
1.35(aX2)(iiXB^Trading  Cards  or 
Other  Records 

As  an  alternative  to  the  above  order 
ticket  requirement,  new  subparagraph 
(ii)(B)  would  authorize  the  recording  of 
a  CTI-3  order  on  a  separate  trading  card 
by  the  initiating  member,  and  on  a 
separate  trading  card  or  other  record  by 
the  executing  member.  To  comply  with 
this  new  subparagraph:  (a)  The 
initiating  member  must,  immediately 
upon  placement  of  the  order,  record  the 
time  of  placement  to  the  nearest  minute 
on  his  sequentially-numbered  trading 
card  maintained  in  accordance  with  the 
trading  card  recordkeeping 
requirements  of  paragraph  (d)  of 
R^ulation  1.35;  (b)  the  executing 
member  must  record  the  time  of 
execution  to  the  nearest  minute  on  his 
trading  card  or  other  record  maintained 
in  accordance  with  the  requirements  of 
paragraph  (d);  (c)  the  executing  member 
must  return  his  trading  card  or  record  to 
the  initiating  member;  and  (d)  the 
initiating  member  must  submit  both  his 
own  trading  card  and  the  other  trading 
card  or  record  together  to  exchange 
personnel  or  flie  clearing  member  for 
clearing  purposes. 

C.  Proposed  Regulation  1.35(a)(2)(iiil — 
Alternative  Exchange  Rules 

New  subparagraph  (iii)  would 
authorize  exchmges  to  adopt  rules 
providing  for  an  alternative  method  for 
generating  contemporaneous  written 
records  for  CTI-3  orders  subject  to 
certain  minimum  standards.  Such 
exchanra  rules  would,  amcmg  other 
things,  have  to  require  a 
contemporaneous  written  rec<»tl  which 
induded  the  terms  of  die  order  and 
reliable  timing  data  sufficient  to  permit 
the  complete  and  effective 
reconstructimi  of  the  Cn-3  ordM' 
execution,  in  addition,  such  rules  would 
have  to  provide  that  the  written  records 
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so  generated  be  submitted  for  clearing 
purposes. 

D.  Proposed  Regulation  1.35(a)(2)(iv} — 
Exchange  Surveillance  Programs 

New  subparagraph  (iv)  would  require 
each  contract  market,  as  part  of  its  trade 
surveillance  program,  to  conduct 
effective  surveillance  for  compliance 
with  the  Cm-3  order-related 
recordkeeping  requirements  of 
Regulation  1.35(a)(2),  and  for  trading 
abuses  related  to  the  execution  of  CTI- 
3  orders. 

E.  Proposed  Regulation  1.35(a)(3) — 
Exception  for  Certain  Spread 
Transactions 

Proposed  amendments  to  Regulation 
1.35(aH3)  would  allow  contract  markets 
to  adopt  rules  which  have  been 
submitted  to  the  Commission  which 
provide  for  an  exception  to  the  order 
ticket  and  trading  card  recordkeeping 
requirements  described  in  proposed 
Regulation  1.35(a)(2)(ii)  where:  (a)  The 
Cn-3  order  is  part  of  an  inter¬ 
commodity  or  ^tures/option  spread 
that  cannot  be  executed  in  single 
transaction  at  a  differential;  (b)  the 
initiating  member  personally  executes  at 
least  one  leg  of  the  spread;  and  (c)  the 
executing  member  immediately  upon 
the  execution  of  the  order  records  the 
time  of  execution  to  the  nearest  minute 
on  his  trading  card  or  other  record.  The 
proposed  recording  requirement  for 
excepted  spread  transactions  would  be 
that  currently  provided  in  Commission 
Regulation  1.35(a)(3)  for  CTI-3  orders. 
Under  that  regulation,  the  member 
receiving  and  executing  a  CTI-3  order  is 
required  to  prepare  a  written  record  of 
order  execution  immediately  upon  the 
execution  of  the  order,  showing  the 
execution  terms  and  the  time  of 
execution. 

F.  Proposed  Regulation  1.35(a)(4) — 
Other  Recordkeeping  Requirements 

Paragraph  (a)(4)  of  Regulation  1.35 
would  be  amended  to  require  that  order 
tickets  prepared  for  CTI-3  orders  be 
time  stamped  with  the  date  and  time  to 
the  nearest  minute  of  the  report  of 
execution.  Under  the  proposed 
amendment,  such  recording  would  be 
done  by  the  executing  member  or 
clearing  member.  The  executing 
member  also  must  submit  the  order 
ticket  to  contract  market  personnel  or  to 
the  clearing  member  responsible  for 
collecting  the  order  ticket.  These 
requirem«nt8  are  the  same  as  those 
currently  applicable  to  customer  order 
tickets. 


V.  Conclusion 

The  Commission  believes  that  the 
proposed  amendments  to  Regulation 
1.35  fully  implement  the  statutory 
requirement  contained  in  the  Futures 
Trading  Act.  The  amendments  balance 
the  demonstrated  need  for  improved 
recordkeeping  with  existing  trading 
procedures  and  exchange  requirements. 
The  proposed  amendments  would 
ensure  to  the  extent  practicable  an 
enhanced  audit  trail  by  establishing  the 
time  frame  in  which  a  CTI-3  order  is 
active  on  the  floor.  Without  the  ability 
to  reconstruct  the  time  of  placement  and 
execution  of  CTI-3  trades  by  review  of 
written  records,  as  provided  for  in  the 
proposed  amendments,  the  potential 
exists  for  CTI-3  trades  to  be  used  in  a 
manner  detrimental  to  public  customers 
and  the  integrity  of  the  markets.  The 
amendments  also  would  permit  existing 
exchange  rules  to  remain  in  effect  with 
only  minor,  non-substantive 
modifications  at  certain  exchanges. 

VI.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
(“RFA”),  5  U.S.C.  601  ef  seq.,  requires 
that  agencies,  in  proposing  rules, 
consider  the  impact  of  those  rules  on 
small  entities.  The  proposed 
amendments  to  Regulation  1.35  affect 
contract  markets  and  contract  market 
members.  The  Commission  previously 
has  determined  that  contract  markets 
are  not  "small  entities"  for  purposes  of 
the  RFA,  and  that  the  Commission, 
therefore,  need  not  consider  the  effect  of 
the  proposed  amendments  on  contract 
markets.  47  FR 18618, 18619  (April  30, 
1982). 

With  respect  to  contract  market 
members,  ^e  Commission  has  stated 
that  it  is  appropriate  to  evaluate  within 
the  context  of  a  particular  rule  proposal 
whether  some  or  all  members  that 
would  be  affected  by  the  rule  should  be 
considered  small  entities,  and,  if  so,  to 
analyze  the  economic  impact  on  such 
entities  at  that  time.  47  FR  18618, 18620 
(April  30. 1982). 

The  Commission  recognizes  that 
contract  market  members  would  be 
subject  to  the  proposed  amendments 
and  that  certain  contract  market 
members  could  be  considered  to  be 
small  entities  for  the  purposes  of  the 
RFA.  However,  the  Commission 
believes  that  the  proposed  amendments, 
as  designed,  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The 
Commission  is  proposing  these 
amendments  in  accordance  with  the 
requirements  of  the  Futures  Trading 
Act.  The  Commission  believes  that  the 


proposed  amendments  afford  the 
exchanges  and  market  participants 
substantial  flexibility  and  would  have 
minimal,  if  any,  effect  on  current 
trading  practices.  Significantly,  all  but 
one  exchange  already  have 
implement^  rules  regarding  CTI-3 
orders  that  impose  requirements  similar 
to  those  in  the  proposed  amendments. 
Also,  the  proposed  amendments 
generally  are  consistent  with  the 
recordkeeping  standards  currently 
applicable  to  non-CTI-3  orders. 

Accordingly,  the  Chairman,  on  behalf 
of  the  Commission,  hereby  certifles, 
pursuant  to  section  3(a)  of  the  RFA,  5 
U.S.C.  605(b),  that  the  proposed 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
Commission  will  evaluate  any 
additional  data  provided  suggesting  that 
the  proposed  amendments  would  have 
a  significant  impact  on  small  entities  in 
determining  whether  to  complete  a 
regulatory  flexibility  analysis  with  the 
flnal  rulemaking.  The  Commission 
invites  speciflc  comment  regarding  the 
potential  cost  of  this  proposal  for  small 
entities  and  alternative  less  burdensome 
means  to  effect  the  Commission’s 
objectives. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980 
(“PRA"),  44  U.S.C  3501  et  seq.,  imposes 
certain  requirements  on  federal  agencies 
(including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  deflned  by  the  PRA.  In 
compliance  with  the  PRA,  the 
Conunission  has  submitted  the 
proposed  amendments  and  their 
associated  information  collection 
requirements  to  the  Office  of 
Management  and  Budget  ("OMB").  The 
burden  associated  with  the  entire 
collection,  including  the  proposed 
amendments  is  as  follows: 

Average  Burden  Hours  Per  Response: 

.0166. 

Number  of  Respondents:  1,126. 
Frequency  of  Response:  On  occasion. 

The  burden  associated  with  the 
proposed  amendments  is  as  follows: 
Average  Burden  Hours  Per  Response: 

81.86. 

Number  of  Respondents:  176,830. 
Frequency  of  Reqmnse:  On  occasion. 

Persons  wishing  to  comment  on  the 
information  which  would  be  required 
by  the  proposed  amendments  should 
contact  Gary  Waxman,  Office  of 
Management  and  Budget,  room  3228, 
NEOB,  Washington.  DC  20503,  (202) 
395-7340.  Copies  of  the  information 
collection  submission  to  OMB  are 
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available  firom  Joe  F.  Mink,  CFTC 
Clearance  Officer,  2033  K  Street.  NW., 
Washington,  DC  20581,  (202)  254-9735. 

List  of  Subjects  in  17  CFR  Part  1 

Commodity  futures.  Commodity 
options.  Registration,  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and,  in 
particular,  sections  4c(^  and  8a(5) 
thereof,  7  U.S.C.  6c(g)  and  12a(5),  the 
Commission  proposes  to  amend  Part  1 
of  title  17  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2,  2a,  4,  4a,  6, 6a,  6b, 

6c,  6d,  6e,  6f,  6g,  6h,  6i,  6k,  61, 6m,  6n,  6o, 

7,  7a,  7b.  8,  9, 12, 12a,  12c,  13a,  13a-l,  16, 

16a,  19,  21,  23  and  24,  unless  otherwise 
noted. 

§1.35  [Amended] 

2.  Section  1.35(a)(2)  as  proposed  to  be 
revised  would  read  as  follows: 

la)*  *  * 

(2)(i)  Each  member  of  a  contract 
market  who  on  the  floor  of  such  contract 
market  receives  a  customer’s  or  option 
customer’s  order  which  is  not  in  the 
form  of  a  written  record  including  the 
account  identification,  order  number, 
and  the  date  and  time,  to  the  nearest 
minute,  such  order  was  transmitted  or 
received  on  the  floor  of  such  contract 
market,  shall  immediately  upon  receipt 
thereof  prepare  a  written  record  of  such 
order  in  non-erasable  ink,  including  the 
account  identiHcation  and  order  number 
and  shall  record,  thereon,  by  time-stamp 
or  other  timing  device,  the  date  and 
time  to  the  nearest  minute,  the  order  is 
received. 

(ii)  Except  as  provided  in  paragraph 
(a)(3)  of  this  section: 

(A)  Each  contract  market  member  who 
on  the  floor  of  such  contract  market 
receives  an  order  which  is  not  in  the 
form  of  a  written  record  from  another 
member  present  on  the  floor  of  such 
contract  market,  shall  immediately  upon 
receipt  of  such  order  prepare  a  written 
record  of  such  order,  or  obtain  from  the 
member  who  placed  the  order  a  written 
record  of  the  order,  in  non-erasable  ink 
including  the  account  identifrcation  and 
order  number  and  shall  record  thereon, 
by  time-stamp  or  other  timing  device, 
the  date  and  time  to  the  nearest  minute, 
the  order  is  received  or  transmitted,  as 
appropriate;  or 

(B)  When  a  contract  market  member 
present  on  the  floor  places  an  order. 


which  is  not  in  the  form  of  a  written 
record,  for  his  own  account  or  an 
account  over  which  he  has  control,  with 
another  member  of  such  contract  market 
for  execution:  (1)  The  member  placing 
such  order  immediately  upon  placement 
of  the  order  shall  note  the  time  of 
placement  to  the  nearest  minute  on  a 
sequentially-numbered  trading  card 
maintained  in  accordance  with  the 
requirements  of  paragraph  (d)  of  this 
section;  (2)  the  member  receiving  and 
executing  such  order  immediately  upon 
execution  of  the  order  shall  note  on  a 
trading  card  or  other  record  maintained 
pursuant  to  the  requirements  of 
paragraph  (d)  of  this  section,  the  time  of 
execution  to  the  nearest  minute;  and  (3) 
the  member  receiving  and  executing  the 
order  shall  return  such  trading  card  or 
other  record  to  the  member  placing  the 
order.  The  member  placing  the  order 
then  shall  submit  together  both  of  the 
trading  cards  or  other  records 
documenting  such  trade  to  contract 
market  personnel  or  the  clearing 
member,  in  accordance  with  contract 
market  rules  adopted  pursuant  to 
paragraph  (j)(l)  of  this  section. 

(iii)  Each  contract  market  may  adopt 
rules,  which  must  be  submitted  to  the 
Commission  pursuant  to  section  5a(12) 
of  the  Act  and  Commission  Regulation 
1.41,  that  provide  alternative 
requirements  to  those  contained  in 
paragraph  (a)(2)(ii)  of  this  section.  Such 
rules  shall,  at  a  minimum,  require  that 
the  contemporaneous  written  records: 

(A)  Contain  the  terms  of  the  order;  (B) 
include  reliable  timing  data  which 
would  permit  complete  and  effective 
reconstruction  of  the  placement  and  . 
execution;  and  (C)  be  submitted  to 
contract  market  personnel  or  clearing 
members  in  accordance  with  contract 
market  rules  adopted  pursuant  to 
paragraph  (j)(l)  of  this  section. 

(ivj  Each  contract  market  shall,  as  part 
of  its  trade  surveillance  program, 
conduct  surveillance  for  compliance 
with  the  recordkeeping  requirements 
under  paragraphs  (a)(2)(ii)  and  (iii)  of 
this  section,  and  for  trading  abuses 
related  to  the  execution  of  orders  for 
members  present  on  the  floor  of  the 
contract  market. 

(3)  The  requirements  of  paragraph 
(a)(2Kii)  of  this  section  shall  not  apply 
if  a  contract  market  adopts  rules  which 
have  been  submitted  to  the  Commission 
pursuant  to  section  5a(12)  of  the  Act 
and  Commission  Regulation  1.41,  which 
provide  for  an  exception  where:  (i)  A 
contract  market  member  places  with 
another  member  of  such  contract  market 
an  order  that  is  part  of  an  inter¬ 
commodity  or  futures/option  spread 
that  cannot  be  executed  in  a  single 
transaction  at  a  differential;  (ii)  the 


member  placing  the  order  personally 
executes  one  or  more  legs  of  the  spread; 
and  (iii)  the  member  receiving  and 
executing  such  order  immediately  upon 
execution  of  the  order  notes  the  time  of 
execution  to  the  nearest  minute  on  his 
trading  card  or  other  record  maintained 
in  accordance  with  the  requirements  of 
paragraph  (d)  of  this  section. 

(4)  Each  member  of  a  contract  market 
reporting  the  execution  from  the  floor  of 
the  contract  market  of  a  customer’s  oi 
option  customer’s  order  or  the  order  of 
another  member  of  such  contract  market 
received  in  accordance  with  paragraphs 
(a)(2)(i)  or  (a)(2)(ii)(A)  of  this  section, 
shall  record  on  a  written  record  of  such 
order,  including  the  amount 
identifrcation  and  order  number,  by 
time-stamp  or  other  timing  device,  the 
date  and  time  to  the  nearest  minute 
such  report  of  execution  is  made.  Each 
member  of  a  contract  market  shall 
submit  the  written  records  of  customer 
orders  or  orders  from  other  contract 
market  members  to  contract  market 
personnel  or  to  the  clearing  member 
responsible  for  the  collection  of  orders 
prepared  pursuant  to  this  paragraph  as 
required  by  contract  market  rules 
adopted  in  accordance  with  paragraph 
(j)(l)  of  this  section.  The  execution  price 
and  other  information  reported  on  such 
order  tickets  must  be  written  in  non¬ 
erasable  ink. 

•  *  *  •  * 

Issued  in  Washington,  DC.  on  December 
16, 1992,  by  the  Commission. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 
[PS-56-90] 

RIN  1545-A078 

Application  of  Section  514(c)(9)(E)  of 
the  Internal  Revenue  Code  to 
Partnerships  in  Which  One  or  More 
(But  Not  All)  of  the  Partners  Are 
Qualified  Organizations  Within  the 
Meaning  of  Section  514(cK9KC); 
Hearing 

agency:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  public  hearing  on 
proposed  regulations. 

SUMMARY:  'This  document  contains 
notice  of  a  public  hearing  on  proposed 
regulations  relating  to  the  application  of 
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section  514(cK9)(E)  of  the  Internal 
Revenue  Code  to  partnerships  in  which 
one  or  more  (but  not  all)  of  the  partners 
are  qualified  tax-exempt  organizations 
within  the  meaning  of  section 
514(c)(9KC). 

OATES:  The  public  hearing  will  be  held 
on  Wednesday,  March  31. 1993, 
beginning  at  10  a.m.  Requests  to  speak 
and  outlines  of  oral  comments  m\ist  be 
received  by  Wednesday,  March  10, 

1993. 

ADDRESSES:  The  public  hearing  will  be 
held  in  the  Internal  Revenue  ^rvice 
Auditorium.  Seventh  Floor,  7400 
Corridor,  Internal  Revenue  Service 
Building.  1111  Constitution  Avenue. 
NW.,  Washington.  DC.  Requests  to 
speak  and  outlines  of  oral  comments 
should  be  submitted  to:  Internal 
Revenue  Service.  P.O.  Box  7604,  Ben 
Franklin  Station.  Attn:  CC:CORP:T;R, 
{PS-56-90)  room  5228,  Washington,  DC. 
20044. 

FOR  FURTHER  MFORMATION  CONTACT: 

Carol  Savage  of  the  Regulations  Unit, 
Assistant  Chief  Counsel  (Corporate). 
202-622-8452  or  (202) 622-7180 (not 
toll-free  numbers). 

SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
regulations  under  section  514  (c)(9)(E) 
of  the  Internal  Revenue  Code.  The 
proposed  regulations  appear  elsewhere 
in  this  issue  of  the  Federal  Register. 

The  rules  of  §  601.601(a)(3)  of  the 
“Statement  of  Procedural  Rules”  (26 
CFR  part  601)  shall  apply  with  respect 
to  the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  sid)mit  not  later  than 
Wednesday.  March  10, 1993,  an  outline 
of  the  oral  comments/testimony  to  be 
presented  at  the  hearing  and  the  time 
they  wish  to  devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  singte  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  questions  from  the  panel 
for  the  government  and  answers  to  these 
questions. 

'  Because  of  controlled  access 
restrictions,  attendees  cannot  be 
permitted  beyond  the  loU>y  of  the 
internal  Revenue  Service  Building  until 
9:45  a.m. 

An  agenda  drawing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 


By  direction  of  the  Commissioner  of 
Internal  Revenue. 

Cynthia  E.  Grigsby, 

Alternate  Federal  Register  Liaison  Officer, 
Assistant  Chief  Counsel  (Corporate). 
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26  CFR  Part  1 

[IA-57-891 

RIM  1545-AN73  ~ 

Consolidated  Returns — Alternative 
Minimum  Tax 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes 
regulations  under  sections  53  through 
59, 1502,  and  1552  of  the  Internal 
Revenue  Code  relating  to  the 
computation  of  the  alternative 
minimum  tax  by  consolidated  groups. 
The  regulations  also  provide  rules  for 
allocating  items  such  as  the 
consolidated  alternative  minimum  tax 
liability  and  the  consolidated  minimum 
tax  credit  among  the  members  of  a 
consolidated  group.  In  addition,  certain 
conforming  amendments  are  proposed 
for  related  regulations  dealing  with  the 
computation  of  adjusted  current 
earnings. 

DATES:  Written  comments  and  requests 
to  speak  (with  outlines  of  oral 
comments  to  be  presented)  at  the  public 
hearing  schedule  for  April  6, 1993,  at 
10  a.m.,  must  be  received  by  March  1. 
1993. 

ADDRESSES:  Send  submissions  to: 
Internal  Revenue  Service,  P.O.  Box 
7604,  Ben  Franklin  Station,  Attn; 
CC:CORP:TR  (IA-57-89).  room  5228, 
Washington.  DC  20044. 

FOR  FURTHER  MFORMATION  CONTACT: 
Martin  Scully,  Jr.  of  the  Office  of  the 
Assistant  Chief  Counsel,  Income  Tax 
and  Accounting,  (202)  622-4960  (not  a 
toll-fine  number). 

SUPPLEMENTARY  INFORMATION: 
Background 

For  taxable  years  beginning  after 
December  31, 1986,  corporations  are 
subject  to  both  the  regular  tax  and  the 
alternative  minimum  tax  (AMT).  These 
proposed  regulations  apply  the  AMT  to 
consolidated  groups.  The  Internal 
Revenue  Service  recognizes  that 
application  of  the  statutory  AMT 
provisions  to  consolidated  groups  is 
complex  and  requests  comments  on 
how  these  proposed  regulations  might 
be  further  simplified. 


Explanation  of  Provisions 

/.  Computation  of  Consolidated  AMT 
A.  In  General 

The  Service  believes  that  Conmss 
generally  intended  the  AMT  and 
adjusted  current  earnings  (ACE)  systems 
to  be  separate  from,  and  parallel  to.  the 
regular  tax  system.  See,  e.g.,  §  1.56(g)-l 
(a)  (5).  Accordingly,  under  the  separate 
and  parallel  principle,  all  of  the 
provisions  of  the  Internal  Revenue  Code 
(Code)  and  regulations  apply  in 
determining  consolidated  alternative 
minimum  taxable  income  (AMTI)  and 
consolidated  ACE  unless  the  Service 
provides  otherwise  in  regulations  or 
other  guidance. 

The  proposed  regulations  apply  the 
separate  and  parallel  principle  to 
consolidated  groups.  They  do  not, 
however,  illustrate  how  this  principle 
applies  in  all  cases.  For  example, 
although  not  discussed  in  the 
regulations,  the  loss  disallowance  rules 
of  §  1.1502-20  and  the  life/non-life 
consolidation  rules  of  §  1.1502-47  apply 
to  consolidated  groups  under  the  AMT 
and  ACE  systems.  Unless  an  exception 
to  the  separate  and  parallel  principle  is 
provided,  the  separate  and  parallel 
principle  governs  the  treatment  of  all 
consolidated  AMT  and  ACE  items. 

The  proposed  regulations  provide 
rules  for  (a)  computing  the  AMT 
liability  of  a  consolidated  group 
(consolidated  AMT)  and  (b)  allocating 
various  consolidated  AMT  attributes  to 
members  as  necessary  (e.g.,  to  determine 
the  allocation  of  the  attributes  when  a 
corporation  ceases  to  be  a  member).  The 
statutory  scheme  and  definitions  in 
sections  53  through  59  of  the  Code 
generally  apply  in  determining 
consolidate  AMT.  as  modified  in  the 
proposed  regulations  to  clarify  their 
application  to  consolidated  groups. 
Thus,  consolidated  AMT  is  the  excess  of 
consolidated  tentative  minimum  tax 
(TMT)  for  the  taxable  year  over 
consolidated  regular  tax  for  the  taxable 
year.  Consolidated  TMT  is  determined 
by  first  computing  20  percent  of  the 
excess  of  consolidated  AMTI  for  the 
taxable  year  over  a  consolidated 
exemption  amount.  That  amount  is  then 
reduced  by  the  consolidated  AMT 
foreign  tax  credit  in  arriving  at 
consolidated  TMT.  Consolidated  regular 
tax  is  computed  in  accordance  with  the 
principles  of  section  55(c)  of  the  Code. 

Consolidated  AMTI  is  equal  to 
consolidated  pre-adjustment  AMTI, 
increased  or  decreased  by  the 
consolidated  ACE  adjustment,  and  then 
decreased  by  the  consolidated 
alternative  tax  net  operating  loss 
(ATNOL)  deduction,  which  is  the 
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consolidated  NOL  deduction  taking  into 
account  the  AMT  adjustments  and 
preferences. 

Under  the  separate  and  parallel 
princiml,  a  consolidated  group 
generally  computes  its  AMT  liability  in 
much  the  same  way  as  its  re^lar  tax 
liability.  For  example,  consmidated  pre¬ 
adjustment  AMTI  is  computed  in 
accordance  with  §§  1.1502-11  and 
1.1502-12  principles.  The  separate  pre¬ 
adjustment  AMTI  of  each  member  is 
calculated  under  §  1.1502-12, 
determined  by  taking  into  account  the 
adjustments  and  preferences  in  sections 
56  (excluding  the  ACE  adjustment 
under  section  56(g)),  57,  and  58.  The 
separate  pre-adjustment  AMTIs  of  the 
members  are  then  aggregated  under 
§  1.1502-11  principle.  Next,  the 
consolidated  items  listed  in  §  1.1502-11 
(other  than  the  consolidated  NOL 
deduction),  determined  by  taking  into 
accoimt  the  adjustments  and 
preferences  of  sections  56  (excluding 
the  section  56(g)  ACE  adjustment),  57, 
and  58,  are  added  to  that  aggregate 
amount  to  arrive  at  consoliaated  pre¬ 
adjustment  AMTI.  Consolidated  ACE  is 
calculated  in  a  similar  manner. 

Under  the  method  proposed  for 
calculating  consolidated  AMT,  separate 
member  data  will  be  available  to 
calculate  each  member’s  allocable  share 
of  the  group’s  consolidated  AMT  for 
purposes  of  determining  annual  stock 
basis  adjustments  under  proposed 
§§  1.1502-19  and  1.1502-32  and  annual 
adjustments  to  earnings  and  profits 
under  §  1.1502-33.  In  addition,  the 

Sosed  method  will  provide  groups 
the  separate  corporation  data 
necessary  for  various  other 
computations  required  under  the 
consolidated  return  regulations.  See, 
e.g.,  proposed  §  1.1502-76(b)  (allocating 
a  subsidiary’s  income  between  separate 
and  consolidated  returns).  Finally, 
because  the  proposed  method  parallels 
the  computation  of  consolidated  regular 
taxable  income,  it  should  be  familiar  to 
tajmayers. 

To  implement  the  proposed  approach 
to  the  computation  of  consolidated 
AMT,  certain  conforming  amendments 
are  necessary.  At  present,  §  1.56(g)- 
l(n)(3)  of  the  ACE  regulations  provides 
that  consolidated  pre-adjustment  AMTI 
is  the  consolidated  taxable  income  (as 
defined  in  §  1.1502-11)  of  a 
consolidated  group  determined  with 
appropriate  adjustments  and 
preferences.  The  Service  proposes  to 
amend  the  ACE  regulations  to  specify 
that  under  the  separate  and  parallel 
principle  a  consolidated  group 
computes  its  consolidated  ACE  in 
accordance  with  the  rules  for  computing 
consolidated  regular  taxable  income  in 


§§  1.1502-11  and  1.1502-12,  as 
modified  in  these  proposed  regulations. 

B.  Treatment  of  Adjustments  and 
Preferences 

In  most  cases,  the  amoimt  of  a 
reference  or  adjustment  is  not  affected 
y  whether  the  item  is  computed 
separately  by  each  member  or  on  a 
consolidated  basis.  Hie  Service  has, 
however,  identified  three  preference 
items  that  are  afiected  by  whether  they 
are  computed  on  a  consolidated  basis: 

(a)  The  preference  for  excess  intangible 
drilling  costs  (IDCs);  (b)  the  preference 
for  charitable  contributions  of 
appreciated  property;  and  (c)  the 
preference  for  bad  debt  reserves  of 
financial  institutions.  As  discussed 
below,  the  proposed  regulations  apply  a 
consolidated  approach  to  compute  the 
preferences  for  excess  IDCs  and 
charitable  contributions,  and  a  separate 
member  approach  to  compute  the 
preference  for  bad  debt  reserves. 

1.  Section  57(a)(2)  preference  for 
excess  IDCs.  Section  57(a)(2)  provides  a 
preference  equal  to  the  amount  by 
which  excess  IDCs  are  greater  than  65 
percent  of  net  income  from  all  oil,  gas, 
and  geothermal  properties  of  the 
taxpayer.  Because  section  57(a)(2) 
applies  with  respect  to  all  such 
properties  of  the  taxpayer,  “excess  net 
income’’  from  one  property  (i.e.,  where 
65  percent  of  the  property’s  net  income 
is  greater  than  the  excess  IDCs)  can 
offset  a  section  57(a)(2)  preference  that 
would  otherwise  be  generated  by  other 
properties  held  by  the  taxpayer. 
Similarly,  the  proposed  regulations 
provide  that  the  section  57(a)(2)  IDC 
preference  is  computed  using  a 
consolidated  approach.  'Thus,  one 
member’s  section  57(a)(2)  preference 
may  be  offset  by  another  member’s 
excess  net  income  from  oil,  gas,  and 
geothermal  properties. 

Although  the  IDC  preference  is 
computed  using  a  consolidated 
approach,  it  is  nevertheless  allocated 
back  to  the  members  and  included  in 
the  computation  of  separate  pre¬ 
adjustment  AMTI.  This  treatment  is 
consistent  with  the  regular  tax  treatment 
of  the  limitation  on  percentage 
depletion  deductions  under  §  1.1502- 
44,  which  is  computed  using  a 
consolidated  approach  but  is  included 
in  separate  taxable  income  under 
§  1.1502-12(p). 

2.  Section  57(a)(6)  preference  for 
charitable  contributions  of  appreciated 
property.  Section  57(a)(6)  provides  a 
preference  equal  to  the  amount  by 
which  the  section  170  charitable 
contribution  deduction  would  be 
reduced  if  all  capital  gain  property  (as 
defined  in  section  57(a)(6)(B))  were 


taken  into  account  at  its  adjusted  basis. 
Under  §§  1.1502-ll(a)(5)  and  1.1502- 
24,  a  consolidated  section  170 
deduction  is  computed.  Therefore,  to  be 
consistent  with  the  single  entity 
principles  of  §§  1.1502-11  and  1.1502- 
24,  the  section  57(a)(6)  preference  is 
computed  on  a  consolidated  basis.  The 
proposed  regulations  provide  that  the 
■consolidated  section  57(a)(6)  preference 
is  the  amount  by  which  the 
consolidated  charitable  contribution 
deduction  would  be  reduced  if  all 
capital  gain  property  of  the  group  were 
taken  into  account  at  its  adjusted  basis. 

3.  Section  57(a)(4)  preference  for  bad 
debt  reserves  of  financial  institutions. 
Section  57(a)(4)  provides  a  preference 
equal  to  the  amount  by  which  a 
financial  institution’s  allowable  section 
593  deduction  for  a  reasonable  addition 
to  a  reserve  for  bad  debts  (the  section 
593  deduction)  exceeds  the  amount  that 
would  have  been  allowable  under 
section  585(b)  had  the  financial 
institution  maintained  its  bad  debt 
reserve  for  all  taxable  years  on  the  basis 
of  actual  experience  (the  hypothetical 
section  585  deduction). 

Section  593  does  not  specifically  set 
forth  the  amount  to  be  d^ucted.  For 
example,  for  qualifying  real  property 
loans,  a  financial  institution  subject  to 
section  593  may  generally  deduct  an 
amount  equal  to  &e  amount  determined 
under  section  593(b)(2)  (the  percentage 
of  taxable  income  method),  an  amount 
equal  to  the  amount  determined  under 
section  585(b),  or  some  lesser  amoimt. 
'Thus,  each  section  593  financial 
institution  makes  an  election  regarding 
its  reasonable  addition  to  its  reserve  for 
bad  debts  for  the  taxable  year.  The 
Service  believes  that,  because  each 
member's  section  593  deduction  is 
determined  separately  based  on 
elections  made  and  methods  of 
accounting  employed  by  that  member, 
the  section  57(a)(4)  preference  should 
also  be  determined  separately  by  each 
member. 

In  addition,  if  the  section  57(a)(4) 
preference  were  computed  on  a 
consolidated  basis,  an  undue  double 
benefit  to  taxpayers  could  result.  If  a 
financial  institution  chooses  under 
section  593  to  deduct  an  amount  that  is 
less  than  its  hypothetical  section  585(b) 
deduction,  the  next  year’s  hypothetical 
section  585(b)  deduction  is  increased  by 
the  difference  between  the  institution’s 
hypothetical  section  585(b)  deduction 
and  its  section  593  deduction.  This 
increase  in  the  hypothetical  section 
585(b)  deduction  in  the  next  year 
potentially  lowers  the  section  57(a)(4) 

{treference  in  that  year.  If,  in  addition  to 
owering  the  next  year’s  preference,  the 
difference  between  the  institution’s 
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hypothetical  section  585(b)  deduction 
and  its  section  583  deduction  were  to 
offset  the  current  year  preferences  of 
other  group  members,  the  group  could 
obtain  a  double  benefit. 

C.  Rules  Relating  to  Separate  Return 
Limitation  Years 

The  proposed  regulations  do  not  limit 
a  consolidated  group’s  use  of  net 
positive  ACE  adjustments  arising  in  a 
separate  return  limitation  year  (SRLY). 
Although  a  negative  ACE  adjustment 
may  be  used  only  to  the  extent  of  prior 
net  positive  ACE  adjustments,  the 
Service  has  concluded  that  the 
increased  compliance  burden  of 
applying  the  SRLY  rules  to  net  positive 
ACE  adjustments  is  not  warranted. 

The  proposed  regulations  reserve, 
however,  on  other  applications  of  the 
SRLY  limitations. 

D.  Carryovers  and  Carrybacks  of 
Consolidated  AMT  Items.to  Separate 
Return  Years 

The  proposed  regulations  provide 
rules  for  the  carryover  and  carryback  of 
consolidated  AMT  items — items  for 
which  there  are  regular  tax  counterparts, 
as  well  as  the  consolidated  ACE 
adjustment — to  separate  return  years  of 
a  member.  In  the  case  of  consolidated 
AMT  items  for  which  there  are  regular 
tax  counterparts  (e.g.,  consolidated 
ATNOLs  and  consolidated  AMT  and 
ACE  net  capital  losses),  the  portion  of 
the  item  that  is  allocated  to  a 
corporation  ceasing  to  be  a  member  and 
carried  to  its  separate  return  years  is 
determined  in  accordance  with  the 
regular  tax  principles  relating  to  the 
parallel  regular  tax  item.  In  general,  a 
consolidated  item  is  allocated  to  a 
member  based  on  its  proportionate 
share  of  the  separately  determined  items 
of  all  members.  See  e.g.,  proposed 
§  1.1502-21(b)(2)  (carryovers  and 
carrybacks  of  consolidated  net  operating 
losses  to  separate  return  years). 

The  proposed  regulations  also  provide 
rules  for  allocating  consolidated 
positive  ACE  adjustments  (j.e.,  the 
increases  in  consolidated  AMTI  of  the 
group  in  prior  years  due  to  the 
consolidated  ACE  adjustment)  to 
members.  Because  a  current  year 
negative  ACE  adjustment  is  allowable 
only  to  the  extent  that  prior  year 
positive  ACE  adjustments  exceed  prior 
year  negative  ACE  adjustments,  positive 
ACE  adjustments  from  prior  years  could 
be  valuable  to  a  corporation  ceasing  to 
be  a  member. 

The  proposed  regulations  provide  that 
a  member’s  portion  of  the  consolidated 
positive  ACE  adjustments  is  taken  into 
account  in  the  member’s  separate  return 
years  under  the  principles  of  §  1.56(g)- 


1(a)(2)  and  proposed  §  1.1502-21(b). 

The  member’s  portion  of  the 
consolidated  positive  ACE  adjustments 
is  based  on  the  member’s  proportionate 
share  of  the  separate  cumulative  ACE 
adjustments  of  all  members  (the 
consolidated  cumulative  ACE 
adjustment  taking  into  accoimt  only  the 
member’s  items).  Because  of  the 
potentially  burdensome  nature  of  the 
cumulative  allocation  method,  and  the 
required  recordkeeping,  the  Service 
considered  not  allocating  the 
consolidated  ACE  adjustment  to 
departing  members.  Under  this 
alternative  approach,  the  group’s  prior 
consolidated  ACE  adjustments  would 
remain  entirely  with  the  group  even 
when  corporations  responsible  for  that 
adjustment  cease  to  be  members. 
However,  each  member  already  must 
calculate  its  separate  ACE  and  its 
separate  pre-adjustment  AMTI  in 
computing  consolidated  AMTI.  Further, 
even  corporations  filing  separate  returns 
must  track  their  cumulative  ACE  history 
to  determine  whether  a  negative  ACE 
adjustment  may  offset  AMTI.  The 
proposed  regulations,  therefore,  do  not 
adopt  this  non-allocation  approach.  The 
Service,  however,  solicits  comments  on 
whether  the  final  regulations  should 
provide  that  no  allocations  of  the 
consolidated  ACE  adjustment  should  be 
made  to  departing  members.  These 
comments  should  address  issues  that 
would  arise  if  no  allocations  were  made, 
including  acquisitions  of  groups  and 
groups  ceasing  to  exist  as  consolidated 
groups. 

E.  Deferral  and  Restoration  of  AMT 
Items 

The  proposed  regulations  provide 
rules  relating  to  the  deferral  and 
restoration  of  AMT  items.  Under  the 
separate  and  parallel  approach,  the 
regular  tax  principles  used  in 
computing  consolidated  taxable  income 
are  applied  in  computing  consolidated 
pre-adjustment  AMTI  and  consolidated 
ACE.  See  e.g.,  §  1.1502-13. 

F.  Stock  Basis  Adjustments 

Proposed  regulations  modifying  the 
determination  of  stock  basii 
adjustments  under  §  1.1502-32  (and 
excess  loss  accounts  under  §  1.1502-19) 
were  filed  with  the  Federal  Register  on 
November  10, 1992.  See  CO-30-92  (57 
FR  53634, 1992-48  I.R.B.  27).  Based  on 
those  proposed  regulations,  this 
document  proposes  rules  for  adjusting 
stock  basis  (and  excess  loss  accounts)  in 
computing  consolidated  pre-adjustment 
AMTI  and  consolidated  ACE.  Under  the 
separate  and  parallel  approach,  the 
principles  of  proposed  §§  1.1502-19  and 
1.1502-32  for  determining  the  regular 


tax  basis  in  (or  the  regular  tax  excess 
loss  accoimt  with  respect  to)  a  member’s 
stock  are  generally  applied  in 
computing  consolidated  pre-adjustment 
AMTI  and  consolidated  ACE. 

Certain  modifications  to  the  general 
principles  are  provided,  however.  For 
example,  while  recently-issued 
proposed  regulations  ordinarily  require 
basis  adjustments  to  be  determined  as  of 
the  close  of  each  consolidated  return 
year  and  as  of  any  other  time  necessary 
to  determine  the  tax  liability  of  any 
person,  basis  adjustments  in  computing 
consolidated  preadjustment  AMTI  and 
consolidated  ACE  are  required  only  if  a 
difference  between  the  regular  tax  and 
AMT  or  ACE  basis  in  a  member’s  stock 
will  affect  the  tax  liability  of  any  person 
(e.g..  on  the  sale  of  the  stock).  Thus,  the 
annual  reporting  requirements  of 
proposed  §  1.1502-32(g)  are  not  applied 
under  the  AMT  system. 

//.  Consolidated  Minimum  Tax  Credit 

A.  General  Rules 

Under  the  proposed  regulations,  a 
group’s  consolidated  minimum  tax 
credit  (MTC)  is  equal  to  the  sum  of  (a) 
the  consolidated  return  year  MTC,  and 
(b)  the  separate  return  year  MTC.  The 
proposed  regulations  provide  rules  for 
computing  the  consolidated  return  year 
MTC  and  the  separate  return  year  MTC. 
The  consolidated  MTC  allowable  for 
any  consolidated  return  year  is  limited 
to  the  excess  (if  any)  of  modified 
consolidated  regular  tax  for  the  year, 
over  consolidated  TMT  for  the  year. 
Modified  consolidated  regular  tax  is  the 
consolidated  regular  tax  determined 
under  the  principles  of  section  26(b) 
reduced  by  all  allowable  credits  (other 
than  the  consolidated  MTC). 

B.  Carryover  of  Consolidated  MTC  to 
Separate  Return  Years 

The  proposed  regulations  provide 
rules  for  the  carryover  of  the 
consolidated  MTC  to  the  separate  return 
years  of  corporations  that  cease  to  be 
members.  Sptecifically,  the  portion  of 
the  consolidated  MTC  that  is  allocated 
to  a  member  and  carried  over  to  a 
separate  return  year  is  determined  in 
accordance  with  the  principles  of 
section  53,  §  1.1502-3(c),  and  proposed 
§  1.1502-21(b). 

The  amount  of  the  consolidated  MTC 
allocated  to  a  member  is  generally  the 
member’s  share  of  the  group’s 
consolidated  adjusted  net  minimum  tax 
for  each  consolidated  return  year, 
reduced  by  the  member’s  share  of  the 
consolidated  adjusted  net  minimum  tax 
allowable  as  a  consolidated  MTC  during 
consolidated  return  years  for  which  the 
member  was  include  in  the  group.  A 
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member’s  allocable  share  of  the 
consolidated  adjusted  net  minimum  tax 
is  based  on  its  proportionate  share  of  the 
separate  adjusted  AMT  of  the  members 
for  the  year.  The  separate  adjusted  AMT 
of  a  member  is,  in  general,  the  excess  of 
the  consolidated  AMT  for  the  year  over 
the  consolidated  AMT  for  the  year 
computed  by  excluding  the  member’s 
items. 

The  method  provided  in  the  proposed 
regulations  for  computing  the  separate 
adjusted  AMT  of  each  member  takes 
into  account  not  only  the  member’s 
separate  AMT,  but  also  other 
contributions  the  member  makes  to 
consolidated  AMT.  For  example,  if  a 
member  has  a  regular  tax  net  operating 
loss  (NOL)  on  a  separate  basis  that 
reduces  consolidated  regular  tax,  the 
NOL  may  increase  consolidated  AMT 
(unless  the  member’s  corresponding 
ATNOL  reduces  consolidate  TMT  by  at 
least  the  same  amount).  Under  the 
proposed  regulations,  if  the  member's 
NOL  (considering  its  relationship  to  the 
ATNOL)  increases  consolidated  AMT, 
that  increase  is  taken  into  account  in 
allocating  consolidated  MTC. 

The  Service  is  aware  that,  under  the 
proposed  allocation  method,  it  is 
possible  for  a  member  with  regular  tax 
in  excess  of  TMT  on  a  separate  company 
basis  to  receive  an  allocation  of  the 
consolidated  MTC.  Consider  the 
following  example: 


P 

S 

Con¬ 

solidat¬ 

ed 

Taxable  income  . . 

$(100) 

$100 

$0 

AMTI  _ _ _ _ _ 

too 

50 

150 

TMT  . . . . 

20 

10 

30 

Regular  tax  (34%  rale)  . 

0 

34 

0 

AMT . . 

$20 

$0 

$30 

Consolidated  AMT  computed  with  S’s 
items  is  $30,  but  consolidated  AMT 
computed  without  S’s  items  is  only  $20. 
Thus,  under  the  proposed  allocation 
method  S  would  be  allocated  $10  of 
consolidated  MTC  even  though  S’s 
regular  tax  exceeded  its  TMT  on  a 
separate  basis.  'This  result  is  appropriate 
because  S’s  $100  of  taxable  income  did 
not  increase  the  consolidated  regular 
tax,  while  its  $50  of  AMTI  did  increase 
consolidated  TMT  by  $10.  The 
inclusion  of  S’s  items  therefore 
increased  consolidated  AMT  by  $10. 

The  Service  considered  other  methods 
for  allocating  the  consolidated  MTC 
Under  one  alternative,  the  group’s 
consolidated  MTC  would  allocated  to 
each  member  based  on  that  member’s 
proportionate  share  of  the  group’s  total 
adjustments  and  preferences.  This 
method  was  rejected  because  it  takes 
into  account  only  one  component  that 


contributes  to  the  consolidated  MTC 
and  it  could  lead  to  distortions.  For 
example,  a  member  with  adjustments 
and  preferences  may  actually  reduce 
consolidated  AMT  if  the  member’s 
items  increase  consolidated  regular  tax 
more  than  they  increase  consolidated 
TMT.  Nevertheless,  the  member  would 
be  allocated  an  amount  of  the 
consolidated  MTC  under  this  method. 

Another  alternative  would  allocate 
consolidated  MTC  based  on  the  separate 
AMT  liability  of  each  member.  The 
separate  AMT  liability  of  a  member 
would  be  the  consolidated  AMT  taking 
into  account  only  that  member’s  items. 
Under  this  method,  each  member  with 
a  separate  AMT  liability  would  be 
allocated  a  proportionate  share  of  the 
consolidated  MTC.  This  method  was 
also  rejected  because  it  could  lead  to 
inappropriate  results  and  would  fail  to 
make  any  allocation  of  the  consolidated 
MTC  in  certain  cases.  For  example,  a 
group  could  have  an  AMT  liability,  even 
though  none  of  its  members  has  a 
separate  AMT  liability.  In  sudi  a  case, 
no  member  of  the  group  would  receive 
an  allocation  under  this  method. 

The  Service  invites  suggestions  about 
other  ways  to  allocate  the  consolidated 
MTC  that  are  either  simpler  or  more 
accurate  than  the  methc^  in  the 
proposed  regulations. 

III.  Proposed  Amendments  to  the 
Existing  Consolidated  Betum 
Regulations 

The  proposed  regulations  generally 
provide  that  references  in  the 
consolidated  return  regulations  to  the 
tax  liability  of  a  consolidated  group  are 
to  the  tax  liability  determined  under 
§  1.1502-2(a).  Under  §  1.1502-2(a),  as 
proposed  to  be  amended  by  these 
regulations,  consolidated  tax  liability  is 
the  sum  of  (a)  the  consolidated  regular 
tax,  (b)  the  consolidated  AMT,  (c)  the 
consolidated  environmental  tax,  and  (d) 
the  aggregate  of  the  additional  taxes 
provided  iinder  section  26(b)(2)  (other 
than  the  taxes  under  sections  55  and 
59A)  imposed  on  members.  However, 
references  to  the  consolidated  tax 
liability  (or  the  tax  liability  of  a 
consolidated  group)  in  §  1.1552-l(a) 
through  (f)  are  generally  references  to 
the  group’s  regular  tax  liability 
determined  in  accordance  with  section 
26(b).  Similar  references  in  §  1.1502- 
33(d)  have  already  been  clarihed  in 
recently-issued  proposed  regulations. 
See  CC)-30-92  (57  FR  53634, 1992-48 
I.R.B.  27). 

Section  1.1502-5,  dealing  with 
estimated  tax  payments  by  a 
consolidated  group,  is  amended  to 
reflect  recent  law  changes  with  respect 
to  the  estimated  tax  underpayment 


exceptions  and  to  add  the  consolidated 
AMT  to  the  estimated  tax  payment 
requirements. 

Comments  are  solicited  as  to 
additional  conforming  dianges  to  the 
existing  consolidated  return  regulations 
that  should  be  included  in  the  final 
regulations  to  take  into  account  the 
dehnition  of  the  term  "tax”  under  these 
proposed  regulations. 

IV.  Allocations  in  Determining  Earnings 
and  Profits 

A.  Allocation  of  Consolidated  AMT 

The  proposed  regulations  allocate 
consolidated  AMT  among  the  members 
for  purposes  of  determining  earnings 
and  profits.  Additionally,  if  modified 
consolidated  regular  tax  exceeds 
consolidated  TMT,  the  proposed 
regulations  require  that  the  earnings  and 
profits  of  a  member  be  increased  for  the 
member’s  allocable  share  of  any 
consolidated  MTC  allowable. 

The  proposed  regulations  provide 
only  one  method  for  determining  the 
amount  of  consolidated  AMT  allocated 
to  each  member  of  a  consolidated  group. 
The  method  selected  for  allocating  the 
consolidated  AMT  among  members 
considers  the  benefits  that  one 
member’s  AMT  and  ACE  attributes 
provide  in  offsetting  the  consolidated 
AMT  liability  that  would  otherwise 
result  if  the  member  were  not  included 
in  the  consolidated  group.  For  this 
reason,  and  because  each  member’s 
decrease  in  earnings  and  profits  based 
on  its  allocable  share  of  the 
consolidated  AMT  is  ultimately 
reversed  by  the  member’s  allocable 
share  of  any  consolidated  MTC 
allowable  in  a  consolidated  return  year, 
the  proposed  regulations  do  not  provide 
for  §  1.1502-33(d)  AMT  liability 
allocations. 

The  Service  invites  comments 
regarding  its  conclusion  that  §  1.1502- 
33(d)  allocation  rules  are  not  necessary 
given  the  method  provided  in  the 
proposed  regulations  for  allocating  the 
consolidated  AMT  liability.  Comments 
should  recommend  any  specific 
alternatives  to  the  approach  taken  in  the 
proposed  regulations  and  should 
consider  the  appropriate  treatment  of 
departing  group  members  under  any 
such  alternatives. 

B.  Allocation  of  Consolidated 
Environmental  Tax 

The  proposed  regulations  allocate  the 
consolidated  environmental  tax  based 
on  a  member’s  proportionate  share  of 
the  separate  modified  AMTI  of  the 
members  for  the  year.  Separate  modified 
AMTI  is  the  consolidated  modified 
AMTI  taking  into  account  only  the 
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member’s  items  of  income,  gain, 
deduction,  and  loss. 

C.  Allocation  of  Consolidated 
Additional  Taxes 

The  proposed  regulations  provide  that 
the  consolidated  additional  taxes 
(defined  in  §  1.1502-2(b))  are  allocated 
to  members  in  accordance  with  any 
reasonable  method  used  by  the  group. 
See,  e.g.,  the  taxes  under  sections  531 
and  541. 

V.  References  to  Proposed  Regulations 

References  in  the  amendatory 
paragraphs  of  this  Notice  of  Proposed 
Rulemaking  to  §§  1.1502-19, 1.1502-21, 
1.1502-22, 1.1502-32,  and  1.1502-33, 

(or  any  of  the  paragraphs  thereunder) 
are  intended  as  references  to  those 
sections,  as  proposed  to  be  amended  by 
previously  issued  Notices  of  Proposed 
Rulemaking. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  proposed  rules,  and  therefore,  an 
initial  Regulatory  Flexibility  Analysis  is 
not  required.  Pursuant  to  section  7805(0 
of  the  Internal  Revenue  Code,  these 
proposed  rules  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  businesses. 

Written  Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted,  consideration  will  be  given  to 
any  written  comments  that  are 
submitted  timely  (preferably  a  signed 
original  and  eight  copies)  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying  in  their  entirety.  Written 
comments,  requests  to  appear  at  the 
public  hearing,  and  outlines  of  oral 
comments  to  be  presented  at  a  public 
hearing  schedule  for  April  6, 1993, 
must  be  received  by  March  16, 1993. 

See  notice  of  hearing  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Martin  Scully, 
jr.  of  the  Office  of  Assistant  Chief 
Counsel,  Income  Tax  and  Accounting, 
Internal  Revenue  Service.  However, 
other  personnel  from  the  Service  and 


the  Treasury  assisted  in  their 
development. 

List  of  Subjects 

26  CFR  1.56-0  Through  1.58-9 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  1.1501-1,  Through  1.1504-5 

Consolidated  returns.  Income  taxes. 
Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  the 
following  citations; 

Authority:  26  U.S.C.  7805  *  *  * 

Section  1.1502-2  also  issued  under  26 
U.S.C.  1502.  *  *  • 

Section  1.1502-5  also  issued  under  26 
U.S.C.  1502.  •  •  • 

Section  1.1502-33  also  issued  under  26 
U.S.C.  1502.  •  *  * 

Section  1.1502-55  also  issued  under  26 
u  s  e.  53  through  59  and  1502.  *  *  * 

Section  1.1552-1  also  issued  under  26 
U.S.C.  1552.  •  *  • 

Par.  2.  Section  1.56(g)-l  is  amended 
by  revising  paragraph  (n)  to  read  as 
follows: 

§  1 .56(g)-1  Adjusted  current  earnings. 

«  *  *  *  * 

(n)  Adjustment  for  adjusted  current 
earnings  of  consolidated  groups.  For 
consolidated  return  years  for  which  the 
due  date  of  the  income  tax  return 
(without  regard  to  extensions)  is  on  or 
after  (the  date  that  is  sixty  days  after 
final  regulations  are  filed  with  the 
Federal  Register],  the  rules  of  §  1.1502- 
55(b)(3)  apply  in  computing  the 
adjustment  for  adjusted  current  earnings 
of  a  consolidated  group. 

•  *  •  *  • 

Par.  3.  Section  1.1502-1  is  amended 
by  reserving  paragraph  (i)  and  adding 
paragraph  (j)  to  read  as  follows; 

§1.1502-1  Definitions. 

*  *  •  •  • 

(i)  (Reserved) 

(j)  Tax  liability.  Except  as  provided 
otherwise,  references!  relating  to  the  “tax 
liability”  of  a  consolidated  group  are  to 
the  consolidated  tax  liability 
determined  in  accordance  with 

§  1.1502-2.  However,  references  in 
§  1.1552-1  (a)  through  (0  (relating  to  the 
computation  of  earnings  and  profits)  to 
the  tax  liability  of  a  consolidated  group 
are  to  the  regular  tax  liability  of  the 
group,  determined  in  accordance  with 
section  26(b),  reduced  by  the  credits 
allowable  under  part  IV  of  subchapter  A 


of  the  Internal  Revenue  Code  (other  than 
the  consolidated  minimum  tax  credit 
under  §  1.1502-55(h)).  Similarly, 
references  to  a  member’s  tax  liability 
determined  as  if  it  had  filed  separate 
returns  under  §  1.1502-33(d),  or  the 
separate  return  tax  liability  of  a  member 
under  §  1.1552-l(a)(3)(ii)(b),  are  to  the 
regular  tax  liability  of  the  member  under 
section  26(b).  reduced  by  the  above- 
referenced  credits. 

Par.  4.  Section  1.1502-2  is  revised  to 
read  as  follows: 

§1.1 502-2  Computation  of  consolidated 
tax  liability. 

(a)  Consolidated  tax  liability.  The 
“consolidated  tax  liability”  of  a  group  is 
the  excess  of — 

(1)  The  sum  of — 

(1)  The  consolidated  regular  tax 
liability  of  the  group,  computed  in 
accordance  with  section  26  (b); 

(ii)  The  consolidated  AMT,  computed 
in  accordance  with  §  1.1502-55; 

(iii)  The  consolidated  environmental 
tax,  as  defined  in  §  1.1552-l(h)(2);  and 

(iv)  The  consolidated  additional  taxes, 
as  defined  in  paragraph  (b)  of  this 
section:  over 

(2)  The  credits  allowable  under  part 
IV  of  subchapter  A  of  chapter  1  of  the 
Internal  Revenue  Code. 

(b)  Consolidated  additional  taxes.  For 
purposes  of  this  section,  the 
consolidated  additional  taxes  of  a  group 
are  the  sum  of — 

(1)  Any  tax  imposed  by  section  541  on 
the  group  or  the  members  of  the  group; 

(2)  Any  tax  imposed  by  section  531  on 
the  group  or  the  members  of  the  group 
(see  §  1.1502-43):  and 

(3)  The  aggregate  of  the  taxes 
specified  in  section  26(b)(2)  imposed  on 
members,  other  than  the  taxes  imposed 
under  section  55  (alternative  minimum 
tax],  section  59A  (environmental  tax), 
section  531  (accumulated  earnings  tax), 
and  section  541  (personal  holding 
company  tax). 

(c)  Effective  date.  This  section  applies 
to  any  consolidated  return  year  for 
which  the  due  date  of  the  income  tax 
return  (without  regard  to  extensions)  is 
on  or  after  (the  date  that  is  sixty  days 
after  final  regulations  are  filed  with  the 
Federal  Register).  For  prior  years,  see 

§  1.1502-2  (as  contained  in  the  26  CFR 
edition  revised  as  of  April  1, 1992). 

Par.  5.  Section  1.1502-5  is  revised  to 
read  as  follows; 

§1.1502-5  Estimated  tax. 

(a)  General  rule — (1)  Consolidated 
estimated  tax.  If  a  group  files  a 
consolidated  return  for  two  consecutive 
taxable  years,  it  must  make  payments  of 
estimated  tax  on  a  consolidated  basis  for 
each  subsequent  taxable  year,  until 
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separate  returns  are  filed.  When  filing 
on  a  consolidated  basis,  the  group  is 
generally  treated  as  a  single  corporation 
for  purposes  of  section  6655  (relating  to 
payment  of  estimated  tax  by 
corporations).  If  separate  returns  are 
filed  by  the  members  for  a  taxable  year, 
the  amount  of  any  estimated  tax 
payments  made  with  respect  to  a 
consolidated  estimated  tax  for  the  year 
is  credited  against  the  separate  tax 
liabilities  of  the  members  in  any 
reasonable  manner  designated  by  the 
common  parent.  Consolidated  payments 
of  estimated  tax  must  be  deposited  with 
the  authorized  commercial  depositary  or 
Federal  Reserve  Bank  with  which  the 
common  parent  deposits  its  estimated 
tax  payments.  A  statement  must  be 
attached  to  the  payment  setting  forth  the 
name,  address,  employer  identification 
number,  and  internal  Revenue  Service 
Center  of  eatii  member. 

(2)  First  two  consolidated  return 
years.  For  its  first  two  consolidated 
return  years,  a  group  may  make 
payments  of  estimated  tax  on  either  a 
consolidated  or  a  separate  member 
basis,  and  the  amount  of  any  separate 
estimated  tax  payments  is  aedited 
against  the  consolidated  tax  liability  of 
the  ^up. 

(bj  Addition  to  tax  for  failure  to  pay 
estimated  tax  under  section  6655-^1) 
Consolidated  return  filed.  For  its  first 
two  consolidated  return  years,  a  group 
may  compute  the  amount  of  the  penalty 
(if  any)  under  section  6655  on  a 
consolidated  basis  or  a  separate  ntember 
basis,  regardless  of  the  method  of 
payment.  Thereafter,  the  group  must 
compute  the  penalty  for  any 
consolidated  return  year  on  a 
consolidated  basis. 

(2)  Computation  of  penalty  on 
consolidated  basis,  (i)  This  paragraph 
(b)(2)  provides  rules  for  computing  the 
penalty  under  section  6655  on  a 
consolidated  basis. 

(ii)  The  tax  shown  on  the  return  for 
the  preceding  taxable  year  referred  to  in 
section  6655(d)(l)(BKii)  is,  if  a 
consolidated  return  was  filed  for  that 
preceding  year,  the  tax  shown  on  the 
consolidated  return  for  that  preceding 
year  or,  if  a  consolidated  return  was  not 
filed  for  that  preceding  year,  the 
aggr^ate  of  the  taxes  ^own  on  the 
separate  returns  of  the  common  parent 
and  any  other  corporation  that  was  a 
member  of  the  same  affiliated  group  as 
the  common  parent  for  that  preceding 
year. 

(iii)  If  estimated  tax  was  not  paid  on 
a  consolidated  basis,  the  amount  of  the 
group’s  payments  of  estimated  tax  for 
the  taxable  3reer  is  the  aggregate  of  the 
payments  made  by  all  mraitors  for  the 
year. 


(iv)  If  the  common  parent  is  otherwise 
eligible  to  use  the  section 
6655(d)(l)(B)(ii)  required  annual 
payment  rule,  that  rule  applies  only  if 
the  group’s  consolidated  retrim,  or  each 
member’s  separate  return  if  the  group 
did  not  file  a  consolidated  return,  for 
the  preceding  taxable  year  was  a  taxable 
year  of  12  months. 

(3)  Computation  of  penalty  on 
separate  member  basis.  To  compute  any 
penalty  under  section  6655  on  a 
separate  member  basis,  for  purposes  of 
section  6655(d)(l)(B)(i),  the  ’’tax  shown 
on  the  return”  for  the  taxable  year  is  the 
portion  of  the  tax  shown  on  the 
consolidated  return  allocable  to  the 
member  under  paragraph  (b)(6)  of  this 
section.  If  the  member  was  included  in 
the  consolidated  return  filed  by  the 
group  for  the  preceding  taxable  3fear,  for 
purposes  of  section  6655(d)(l)(B)(ii),  the 
’’tax  shown  on  the  return”  for  the 
preceding  taxable  year  for  any  member 
is  the  portion  of  the  tax  shown  on  the 
consolidated  return  for  the  piecediirg 
year  allocable  to  the  member  under 
paragraph  (b)(6)  of  this  section. 

(4)  Consolidated  payments  if  separate 
returns  filed.  If  the  group  does  not  file 

a  consolidated  return  for  the  taxable 
year  but  makes  payments  of  estimated 
tax  on  a  consolidated  basis,  for  purposes 
of  section  6655(b)(1)(B),  the  ’’amount  (if 
any)  of  the  installment  paid”  by  any 
member  is  an  amount  apportioned  to 
the  member  in  any  reasonable  manner 
designated  by  the  common  parent.  If  a 
member  was  included  in  the 
consolidated  return  filed  by  the  group 
for  the  preceding  taxable  year,  the 
amount  of  the  member’s  penalty  under 
section  6655  is  computed  on  the 
separate  member  basis  described  in 
paragraph  (b)(3)  of  this  section. 

(5)  Tax  defined.  For  purposes  of  this 
section,  ’’tax”  means  the  excess  of — 

(i)  The  sum  of — 

(A)  The  consolidated  tax  imposed  by 
section  11,  section  1201(a),  or 
subchapter  L  of  chapter  1,  whichever 
applies; 

iB)  The  consolidated  AMT 
determined  under  §  1.1502-55;  and 
(C)  The  consolidated  environmental 
tax  defined  under  §  1.1552-l(h)(2);  over 

(ii)  TTie  credits  allowable  under  part 
IV  of  subchapter  A  of  chapter  1  of  the 
Internal  Revenue  Code  against  the 
consolidated  taxes  in  paragraphs 
(b)(5)(i)  (A),  (B),  and  (C)  of  this  section. 

(6)  Rules  for  allocation  of 
consolidate  tax  lirdjihty.  For  purposes 
of  this  section,  the  tax  shown  on  a 
consolidated  return  shall  be  allocated  to 
the  members  of  the  group  by 
allocating — 

(i)  Any  tax  described  in  paragraph 
(b)(5Ki)(A)  of  this  section,  net  of 


allowable  credits  imder  paragraph 
(b)(5)(ii)  (other  than  the  allowable 
consolidated  MTC  defined  in  §  1.1502- 
55(h)),  under  the  method  that  the  group 
has  elected  pursuant  to  section  1552 
and  §1.1502-33(d); 

(ii)  Any  allowable  consolidated  MTC 
(as  defined  in  §  1.1502-55(h))  in 
accordance  with  the  requirements  of 
§1.1552-l(g); 

(iii)  Any  consolidated  AMT  described 
in  paragraph  (b)(5)(i)(B)  of  this  section 
in  accordance  with  the  requirements  of 
§1.1552-l(g):and 

(iv)  Any  consolidated  environmental 
tax  described  in  paragraph  (b)(5)(i)(C)  of 
this  section  in  accordance  with  the 
requirements  of  §1.1552-l(h). 

(c)  Examples.  The  |»ovisions  of  this 
section  are  illustrated  by  the  following 
examples. 

Example  1.  Corporations  P  and  Si  file  a 
consolidated  return  for  the  first  time  for 
calendar  year  1992.  P  and  SI  also  file 
consolidated  returns  for  1993  and  1994. 

Under  par^paph  (aM2)  of  this  section,  for 
1992  and  1993  P  and  ^  may  pay  estimated 
tax  on  either  a  separate  or  consolidated  basis. 
Under  paragraph  (e)(1)  of  this  section,  for 
1994  the  group  must  pay  its  estimated  tax  on 
a  consolidated  basis.  In  determining  whether 
P  and  Si  come  within  the  exception 
provided  in  section  6655(d)(l)(B}(ii)  for  1994, 
the  "tax  shown  on  the  return”  is  the  tax 
shcmm  on  the  consolidated  return  for  1993. 

Example  2.  Corpmations  P,  SI,  and  S2  file 
a  consolidated  return  for  the  first  time  for 
calendar  year  1992  and  file  their  second 
consolidated  return  in  1993.  S2  ceases  to  be 
a  member  of  the  group  on  September  15, 

1994.  Under  paragraph  {b)(2)  of  this  section, 
in  determining  whether  the  group  (which  no 
longer  includes  S2)  comes  within  the 
exception  provided  in  section 
665^dKlKBMii)  for  1994,  the  “tax  shown  on 
the  return”  is  the  tax  shown  on  the 
ccKisolidated  return  for  1993. 

Example  3.  Corporations  P  and  Si  file  a 
consolidated  return  far  the  first  time  for 
calendar  year  1992  and  file  their  second 
consolidated  return  in  1993.  Corporation  S2 
becomes  a  member  of  the  group  on  July  1, 
1994,  and  joins  in  the  filing  of  the 
consolidated  return  for  1994.  Under 
paragraph  (bK2)  of  this  section,  in 
determining  whether  the  group  (which  now 
includes  S2)  comes  within  the  exception 
provided  in  section  6655(d)(lKB)(ii)  for  1994, 
the  “tax  shown  on  the  return”  is  the  tax 
shown  on  the  consolidated  return  for  1993. 
Any  tax  of  S2  for  any  separate  return  year  is 
not  included  as  a  part  of  the  “tax  shown  on 
the  return”  for  purposes  of  applying  section 
66S5(d)(l)(B)(ii). 

Example  4.  Corporations  X  and  Y  file 
consolidated  returns  for  the  calendar  years 
1992  and  1993  and  separate  returns  far  1994. 
Under  paragraph  (b)(3)  of  this  section,  in 
determining  whethw  X  or  Y  comes  within 
the  exception  provided  in  section 
6655(d)(l)(B)(ii)  for  1994,  the  "tax  shown  on 
the  return”  is  the  amount  of  tax  shown  on 
the  consolidated  return  for  1993  allocable  to 
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X  and  to  Y  in  accordance  with  paragraph 
(b)(6)  of  thig  section. 

(d)  Cross  reference.  For  provisions 
relating  to  quick  refunds  of  corporate 
estimated  tax  payments,  see  §  1.1502-78 
and  §§  1.6425-1  through  1.6425-3. 

(e)  Effective  date.  This  section  applies 
to  any  taxable  year  for  which  the  due 
date  of  the  income  tax  return  (without 
regard  to  extensions)  is  on  or  after  (the 
date  that  is  sixty  days  after  final 
regulations  are  filed  with  the  Federal 
Register).  For  prior  years,  see  §  1.1502- 
5  (as  contained  in  the  26  CFR  edition 
revised  as  of  April  1, 1992). 

Par.  6.  Proposed  §  1.1502-33, 
published  in  the  Federal  Register  on 
November  12. 1992  (57  FR  53634),  is 
amended  by  adding  the  following 
sentence  at  the  end  of  paragraph  (d)(l)(i) 
to  read  as  follows: 

§  1.1502-33  Earnings  and  profits. 
***** 

(d)*  *  * 

(D*  *  * 

(1)  *  *  *  See  paragraphs  (g),  (h),  and 
(j)  of  §  1.1552-1  for  rules  relating  to  the 
allocation  of  the  consolidated  AMT  (as 
computed  under  §  1.1502-55),  the 
consolidated  environmental  tax  (defined 
in  §  1.1552-1  (h)).  and  the  consolidated 
additional  taxes  (defined  in  §  1.1502-2 
(b))  among  members  of  the  group. 
***** 

Par.  7.  Section  1.1502-55  is  added  to 
read  as  follows: 

§  1.1502-55  Computation  of  ahsmativs 
minimum  tax  of  consoiidated  groups. 

(a)  In  general — (1)  Overview.  This 
section  provides  rules  for  determining  a 
consolidated  group’s  alternative 
minimum  tax  liability  (its  consolidated 
AMT)  and  for  allocating  various 
consolidated  AMT  attributes  to 
members  of  the  group.  See  also  section 
1561. 

(2)  Principles.  The  consolidated  AMT 
is  determined  under  an  approach  that 
generally  parallels  the  determination  of 
the  group’s  consolidated  regular  tax 
liability.  'The  statutory  scheme  and 
definitions  in  sections  55  through  59 
apply  in  determining  consolidated 
AMT.  For  example,  section  55(b)(1) 
defines  tentative  minimum  tax  (TMT), 


and  that  term  is  modified  luider  this 
section  and  referred  to  as  “consolidated 
TMT.’’  Generally,  this  section  provides 
further  refinements  to  the 
“consolidated”  AMT  terms  only  where 
necessary  to  illustrate  the  adjustments 
required  to  compute  the  consolidated 
AMT  or  to  allocate  consolidated  AMT 
attributes  among  members. 

(b)  Consolidated  AMTI—{1)  In 
ge.neral.  (Consolidated  alternative 
minimum  taxable  income  (AMTI), 
computed  in  accordance  with  the 
principles  of  §§  1.1502-11  and  1.1502- 
12  (relating  to  the  computation  of 
consolidated  taxable  income),  equals 
consolidated  pre-adjustment  AMTI — 

(1)  Increased  or  decreased  by  the 
consolidated  adjustment  for  adjusted 
current  earnings  (consolidated  ACE 
adjustment),  computed  under  paragraph 
(b)(3)  of  this  section;  and 

(ii)  Decreased  by  the  consolidated 
alternative  tax  net  operating  loss 
deduction  (consolidated  ATNOL 
deduction),  computed  under  paragraph 
(b)(4)  of  this  section. 

(2)  Consolidated  pre-adjustment 
AMTI — (i)  In  general.  (Consolidated  pre- 
adjustment  AMTI  is  determined  in 
accordance  with  the  principles  of 

§  1.1502-11,  taking  into  account  the 
adjustments  and  preferences  provided 
in  sections  56  (excluding  the  section 
56(g)  adjustment),  57,  and  58.  The 
consolidated  NOL  deduction,  however, 
is  not  taken  into  account  in  computing 
consolidated  pre-adjustment  AMTI.  In 
determining  consolidated  pre¬ 
adjustment  AMTI,  a  consolidated 
appreciated  property  charitable 
deduction  preference  must  be 
computed.  The  consolidated 
appreciated  property  charitable 
deduction  preference  is  the  amount  by 
which  the  consolidated  charitable 
contribution  deduction  determined 
under  the  principles  of  §  1.1502-24, 
computed  by  taldng  into  account  the 
adjustments  provided  in  sections  56 
(excluding  the  section  56(g)  adjustment) 
and  58,  would  be  reduced  if  all  capital 
gain  property  of  the  group  were  taken 
into  account  at  its  adjusted  basis. 

(ii)  Separate  pre-adjustment  AMTI— 
(A)  In  general.  In  computing 
consolidated  pre-adjustment  AMTI, 


each  member  must  compute  its  separate 
pre-adjustment  AMTI.  The  separate  pre¬ 
adjustment  AMTI  of  a  member  is 
determined  in  accordance  with  the 
principles  of  §  1.1502-12,  taking  into 
account  the  adjustments  and 
preferences  provided  in  sections  56 
(excluding  the  section  56(g) 
adjustment).  57.  and  58. 

(B)  Computation  of  member’s  section 
57(a)(2)  preference  for  excess  IDCs — (1) 
In  general.  In  computing  separate  pre- 
adjustment  AMTI,  a  member’s 
preference  under  section  57(a)(2)  is  the 
member’s  allocable  share  of  the 
consolidated  IDC  preference.  A 
member’s  allocable  share  of  the 
consolidated  IDC  preference  is 
determined  by  multiplying  the 
consolidated  IDC  preference  by  a 
fraction,  the  numerator  of  which  is  the 
separate  IDC  preference  of  the  member, 
and  the  denominator  of  which  is  the 
sum  of  the  separate  IDC  preferences  of 
all  members  that  have  a  separate  IDC 
preference. 

(2)  Consolidated  IDC  preference.  The 
consolidated  IDC  preference  is  the 
excess  of — 

(j)  The  aggregate  of  each  member’s 
excess  IDCIs  (as  defined  in  section 
57(a)(2)(B))  arising  in  the  consolidated 
return  year;  over 

(ji)  65  percent  of  the  consolidated  net 
income  arising  during  the  consolidated 
return  year  from  all  oil,  gas.  and 
geothermal  properties  (as  defined  in 
section  57(a)(2)(C))  of  the  group’s 
members. 

(5)  Separate  IDC  preference.  A 
member’s  separate  IDC  preference  is  the 
amount,  if  any,  by  which  the  member’s 
excess  IDCs  arising  in  the  taxable  year 
from  all  properties  of  the  member  is 
greater  than  65  percent  of  the  net 
income  horn  oil.  gas  and  geothermal 
properties  of  the  member  for  the  taxable 
year. 

(Hi)  Example.  The  following  example 
illustrates  the  computation  of 
consolidated  pre-adjustment  AMTI 
under  this  paragraph  (b)(2). 

Example,  (i)  P,  SI,  and  S2  file  a 
consolidated  return,  and  have  the  following 
items  of  income  and  deduction  for  AMT 
purposes. 
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D 

SI 

S2 

Coo- 

•oHdat- 

ed 

300 

150 

100 

550 

$3,500 

(ii)  Under  paragraph  (b)(2)(ii)(B)  of  this  section,  the  section  57(a)(2)  IDC  preference  for  each  of  the  members  is  computed  as 
follows: 


lOCs . 

65%  of  net  income  from  oft,  gas,  and  geothermal  properties 

IDC  preference . 


■ 

SI 

S2 

Coo- 

aoNdat- 

ed 

$460 

$100 

$395 

$955 

(160) 

(200) 

(195) 

(555) 

$300 

$0 

$200 

$400 

(iii)  The  $400  consolidated  IDC  preference 
is  allocated  among  the  members  that  have  a 
separate  IDC  preference  (P  and  S2).  Each 
member’s  allocable  share  of  the  consolidated 
IDC  preference,  which  is  included  in  its 
separate  pre-adjustment  AMTl,  is  computed 
as  follows: 

P 

$300,  separate 
$400  IDC  preference 

consoli-  - 

dated  x  $500,  sum  of  sep-  =  $240 
IDC  pref-  arate  IDC  pref¬ 
erence  erences  ot  all 

members 


S2 

$200,  separate 
$400  IDC  preference 

consoli-  - 

dated  x  $500,  sum  of  sep-  =  $160 
IDC  pref-  arate  IDC  pref¬ 
erence  erences  of  all 

members 

(3)  Consolidated  ACE  adjustment — (i) 
In  general.  In  computing  consolidated 
AMTI,  subject  to  the  limitation  of 
paragraph  (h)(3)(iii]  of  this  section, 
consolidated  pre-adjustment  AMTI  is 
increased  (or  decreased)  by  75  percent 
of  the  excess  (or  deficit)  for  the 
consolidated  return  year  of — 

(A)  The  consolidated  ACE  (as  deflned 
in  paragraph  (h)(3)(ii)  of  this  section)  for 
the  year;  over 

(B)  The  consolidated  pre-adjustment 
AMTI  (as  defined  in  paragraph  (b)(2)  of 
this  section)  for  the  year. 

(ii)  Consolidated  ACE — (A)  In  general. 
Consolidated  ACE  is  determined  in 
accordance  with  the  principles  of 
§  1.1502-11,  taking  into  account  the 
adjustments  apd  preferences  provided 
in  sections  56,  57,  and  58.  The 
consolidated  NOL  deduction  and  the 
consolidated  section  247  deduction, 
however,  are  not  taken  into  account  in 
computing  consolidated  ACE. 

(B)  Separate  ACE.  In  computing 
consolidated  ACE,  each  member  must 


compute  its  separate  ACE.  The  separate 
ACE  of  a  member  is  the  separate  pre¬ 
adjustment  AMTI  of  the  member,  as 
defined  in  paragraph  (b)(2)(ii)  of  this 
section,  adjusted  as  provided  in  section 
56(g)  and  §  1.56(g)-l. 

(iii)  Limitation  on  consolidated 
negative  ACE  adjustments — (A)  In 
general.  Under  the  principles  of  section 
56(g)(2)(B),  the  amount  of  the 
consolidated  negative  ACE  adjustment 
for  any  consolidated  return  year  is 
limited  to  the  sum  of — 

(1)  The  consolidated  return  year 
cumulative  AC£  adjustment  (as  defined 
in  paragraph  (b)(3)(ii)(B)(f)  of  this 
section);  and 

(2)  The  separate  return  year 
cumulative  ACE  adjustment  (as  defined 
in  paragraph  (b)(3)(iii)(B)(2)  of  this 
section). 

(B)  Definitions — (J)  Consolidated 
return  year  cumulative  ACE  adjustment. 
The  consolidated  return  year 
cumulative  ACIE  adjustment  equals  the 
excess,  if  any,  of  the  consolidated 
positive  ACE  adjustments  for  prior 
consolidated  return  years,  over  the  sum 
of — 

(i)  Consolidated  negative  AC)E 
adjustments  for  prior  consolidated 
return  years  (other  than  any  portion  of 
those  consolidated  negative  ACE 
adjustments  attributable  to  separate 
return  year  positive  ACE  adjustments,  as 
determined  under  paragraph 
(b)(3)(iii)(C)  of  this  section);  and 

(ii)  fkinsolidated  positive  ACE 
adjustments  for  prior  consolidated 
return  years  apportioned  to  a 
corporation  that  ceases  to  be  a  member 
and  carried  to  its  separate  return  years 
in  accordance  with  paragraph  (e)(2)  of 
this  section  (or,  for  consolidated  return 
years  for  which  the  due  date  of  the 
income  tax  return  (without  regard  to 
extensions)  is  before  [the  date  that  is 
sixty  days  after  Bnal  regulations  are 
filed  with  the  Federal  Register],  in 
accordance  with  any  reasonable  method 
used  by  the  group). 


(2)  Separate  return  year  cumulative 
ACE  adjustment.  The  separate  return 
year  cumulative  ACE  adjustment  equals 
the  excess,  if  any,  of  the  separate  return 
year  positive  ACE  adjustments  of  the 
members  for  prior  taxable  years  (as 
defined  in  paragraph  (b}(3)(iii)(B)r3j  of 
this  section),  over  the  sum  of— 

(i)  The  separate  return  year  negative 
ACE  adjustments  of  the  members  for 
prior  taxable  years  (as  defined  in 
paragraph  (b)(3)(iii)(B)f4)  of  this 
section);  and 

(ii)  The  portion  of  the  consolidated 
negative  ACE  adjustments  of  the  group 
for  prior  consolidated  return  years 
attributable  to  prior  year  separate  return 
year  positive  ACE  adjustments  of  the 
membeis  (as  determined  under 
paragraph  (b)(3)(iii)(C)  of  this  section). 

(3)  Separate  return  year  positive  ACE 
adjustments.  Separate  return  year 
positive  ACE  adjustments  are — 

(i)  For  each  member,  the  increases  in 
AM^  for  prior  separate  return  years 
(other  than  years  for  which  the  member 
joined  in  the  filing  of  a  consolidated 
return)  due  to  the  AIDE  adjustment 
under  section  56(g);  and 

(ii)  For  any  prior  separate  return  years 
for  which  a  member  joined  in  the  filing 
of  a  consolidated  return  with  another 
group,  the  member's  allocable  share  of 
that  group’s  consolidated  positive  ACE 
adjustments  determined  under 
paragraph  (e)(2)  of  this  section  (or,  for 
taxable  years  for  which  the  due  date  of 
the  income  tax  return  (without  regard  to 
extensions)  is  before  [the  date  that  is 
sixty  days  after  final  regulations  are 
filed  with  the  Federal  Register], 
determined  in  accordance  with  any 
reasonable  method  used  by  that  other 
group). 

(4)  Separate  return  year  negative  ACE 
adjustments.  Separate  return  year 
negative  ACE  adjustments  include  the 
aggregate  decreases  in  AMTI  for  prior 
separate  return  years  (othOT  than  years 
for  which  the  member  joined  in  the 
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filing  of  a  consolidated  return)  due  to 
the  ACE  adjustment  under  section  56(g). 

(C)  Consolidated  negative  ACE 
adjustments  attributable  to  separate 
return  year  positive  ACE  adjustments. 
The  portion  of  a  consolidated  negative 
ACE  adjustment  attributable  to  separate 
return  year  positive  ACE  adjustments  is 
equal  to  the  consolidated  negative  ACE 
adjustment  multiplied  by  a  fraction,  the 
numerator  of  which  is  the  separate 
return  year  cumulative  ACE  adjustment 
(as  of  the  beginning  of  the  consolidated 
return  year)  and  the  denominator  of 
which  is  the  aggregate  of  the  separate 
return  year  cumulative  ACE  adjustment 
and  the  consolidated  return  year 
cumulative  ACE  adjustment  (both 
determined  as  of  the  beginning  of  the 
consolidated  return  year). 


(4)  Consolidated  ATNOL  deduction. 
After  taking  into  account  the  group’s 
consolidated  ACE  adjustment  for  the 
year,  the  group  takes  the  consolidated 
ATNOL  deduction  into  account  in 
computing  consolidated  AMTI.  Subject 
to  applicable  limitations  [e.g.,  section 
382)  and  the  provisions  of  section  56(d), 
the  consolidated  ATNOL  deduction  is 
the  aggregate  of  the  consolidated 
ATNOL  carryovers  and  carrybacks 
determined  under  the  principles  of 
§  1.1502-21.  The  consolidated  ATNOL 
for  a  consolidated  return  year  is  the 
consolidated  net  operating  loss 
determined  under  the  principles  of 
§  1.1 502-2 1(e)  for  the  year,  taking  into 
account  the  adjustments  and 
preferences  provided  in  sections  56,  57, 
and  58  for  that  year. 


— . —  • 

(5)  Example.  The  following  example 
illustrates  certain  general  principles  of 
this  paragraph  (b). 

Example,  (i)  Separate  returns.  P  and  S  file 
separate  returns.  P’s  and  S’s  items  of  income 
and  deduction  for  regular  tax  (RT),  AMT,  and 
ACE  purposes,  and  P's  and  S’s  tax  liability 
are  provided  below.  The  effects  of  the  lower 
section  11  brackets  and  the  section  55(d) 

AMT  exemption  amount  are  ignored. 

(A)  P  has  pre-adjustment  AMTI  of  $700 
and  ACE  of  $900,  resulting  in  a  $150  positive 
ACE  adjustment  (75  percent  of  the  difference 
between  P’s  ACE  and  P’s  pre-adjustment 
AMTI).  P’s  ATNOL  deduction  ($100)  reduces 
its  AMTI  to  $750.  P’s  TMT  is  therefore  $150 
(20  percent  of  AMTI).  Thus.  P  has  an  AMT 
liability  of  $48,  the  difference  between  P’s 
TMT  ($150)  and  P’s  regular  tax  ($102). 


p 

RT 

AMT 

ACE 

Gross  income . . . . . - . 

St.OOO 

$1,000 

$1,000 

(500) 

(300) 

(100) 

700 

900 

■SB 

150 

(200) 

(100) 

300 

AMTI . . . . . . . . . 

750 

TMT  (20%)  . . . . . . . . . 

150^ 

RT  liability  (34%) . . . 

102 

48 

I 

(B)  S  has  pre-adjustment  AMTI  of  $900  and  ACE  of  $800,  resulting  in  a  $75  negative  ACE  adjustment  (75  percent  of  the  difference 
between  S’s  pre-adjustment  AMTI  and  S’s  ACE.  (Assume  that  S  may  use  the  negative  adjustment  because  of  prior  year  positive 
ACE  adjustments).  S’s  ATNOL  deduction  ($200)  reduces  Its  AMTI  to  $625.  Thus,  S  has  no  AMT  liability  because  S’s  regular  tax 
($306)  exceeds  its  TMT  ($125). 


s 

RT 

AMT 

ACE 

$1,000 

$1,000 

$1,000 

0 

(100) 

(200) 

900 

ace  '  .  . 

BOO 

. 

.  1 

(75) 

(100)  1 

_  -J 

; 

(200) 

900  1 

i  . 

AMTI  .  . . . 

_ J _ 1 

625  1 

TMT  (90%)  . . . 

RT  liahiitty  . 

306 

:  . . 

Tzir 

1  0 

i 

1  . . 

1 

1 _ 

1 _ - 

(ii)  Consolidated  return  filed.  (A)  If  P  and  S  instead  elect  to  file  a  consolidated  return,  the  group  would  have  the  following 
results: 


Pgroup 

p 

s 

Consoli¬ 

dated 

RT 

$1,000 

$1,000 

$2,000 

(500) 

0 

(500) 

500 

1,000 

1,500 

(300) 
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Pgroup 

a 

s 

CoomN- 

dated 

RT 

rVtnifnbtetarl  HT  . . . - .  . - 

■HBmHI 

1 _ 

AMT 

a 

s 

ConsoH- 

daled 

$1,000 

$1,000 

$2,000 

(300) 

(100) 

(400) 

$700 

$800 

200 

(100) 

saoo 

$800 

mimm 

75 

(300) 

AMTI  .  . . . 

$1,375 

Cnnvoimfitmt  TMT  . . . . . . . . . . 

$275 

• . — 

— 

$0 

(B)  The  P  group  has  consolidated  pre- 
adjustment  AMTI  of  $1,600.  In  addition,  the 
group  has  consolidated  ACE  of  $1,700, 
resulting  in  a  $75  positive  consolidated  ACE 
adjustment  (75  percent  of  the  difference 
between  the  group’s  ACE  and  the  group’s 
pre-adjustment  AMTI).  The  consolidated 
ATNOL  deduction  reduces  consolidated 
AMTI  to  $1,375.  The  consolidated  TMT  is 
$275.  Thus,  the  P  group  has  no  consolidated 
AMT  liability  because  its  consolidated 
regular  tax  (M08)  exceeds  its  consolidated 
TMT  ($275). 

(c)  Consolidated  alternative  minimum 
tax  foreign  tax  credit.  (Reserved) 

(a)  Separate  return  limitation  years. 
[Reserv^] 

(e)  Separate  return  years — (1) 
Carryovers  and  carrybacks  of 
consolidated  AMT  attributes  to  separate 
return  years — (i)  In  general.  'This 
paragraph  (e)(1)  provides  principles 
under  which  various  consolidated  AMT 
attributes  are  allocated  among  members 
of  a  consolidated  group,  generally  for 
purposes  of  apportioning  the  attribute  to 
a  corporation  that  ceases  to  be  a 
member.  The  apportionment  of 
consolidated  A^^  attributes  that  have 
regular  tax  counterparts  is  based  on  the 
principles  applicable  to  the  regular  tax 
counterparts.  See  e.g.,  §  1.1502-21(b) 
(principles  applicable  to  consolidated 
net  operating  losses). 

(ii)  Examples.  The  following 
examples  illustrate  the  application  of 
this  paragraph  (e)(1). 

Example  1.  Allocation  of  consolidated 
ATNOL.  (i)  P,  Si,  and  S2  are  members  of  a 
consolidated  group.  In  1993,  the  group  has  a 
consolidated  ATNOL  of  $100.  P  has  a 
separate  A'TNOL  of  $150,  Si  has  a  separate 
ATNOL  of  $50,  and  S2  hu  separate  AMTI  of 
computing  the  consolidated  ATNOL,  taking 
into  account  only  the  member’s  incrane,  gain, 
deduction,  and  loss,  including  the  member’s 
losses  and  deduction  actually  absorbed  by 
the  group  in  uie  taxable  year  (whether  ot  not 


absorbed  by  the  member).  See  S  1.1502- 
21(b)(2)(iv). 

(ii)  Under  this  paragraph  (e)(1),  the  portion 
of  the  consolidated  ATNOL  allocable  to  each 
member  is  determined  in  accordance  with 
the  principles  of  the  regulations  relating  to 
the  carryover  and  carryback  of  the 
consolidated  NOL  to  separate  return  years. 

See  §  1.1502-21(b).  Thus,  the  pcnrtion  of  the 
consolidated  AITIOL  allocable  to  P  and  Si  is 
determined  by  multiplying  the  consolidated 
ATNOL  by  a  fraction,  the  numerator  of  which 
is  the  member’s  separate  ATNOL  and  the 
denominator  of  which  is  the  sum  of  all 
member’s  separate  ATNOLs.  The  portion  of 
the  consolidated  ATNOL  allocable  to  P  is  $75 
($100  multiplied  by  $150/$200).  The  portion 
of  the  consolidated  ATNOL  allocable  to  Si  is 
$25  ($100  multiplied  by  $50/$200).  S2  is  not 
allocated  a  portion  of  the  consolidated 
A'TNOL  berause  S2  had  no  separate  A’TNOL. 

Example  2.  Allocation  of  consolidated  ACE 
net  capital  loss,  (i)  P,  SI,  and  S2  are  members 
of  a  consolidated  group.  In  1993,  the  group 
has  a  consolidated  ACS  net  capital  loss  of 
$210.  P  has  a  separate  ACE  net  capital  loss 
of  $90,  Si  has  a  separate  ACE  net  capital  gain 
of  $60,  and  S2  has  a  separate  ACE  net  capital 
loss  of  $180.  The  separate  ACE  net  capital 
losses  for  P  and  S2  are  determined  by 
computing  the  consolidated  ACE  net  capital 
loss  by  tal^g  into  account  only  the 
meml^s  gains  and  losses,  including  the 
members’  losses  actually  absorbed  by  the 
group  in  the  taxable  year  (whether  or  not 
absorbed  by  the  member).  See  §$  1.1502- 
22(b)(3)  and  1.1502-21(bK2)(iv). 

(ii)  Under  this  paragraph  (eKl)>  the  portion 
of  the  consolidated  ACE  net  capital  loss 
allocable  to  eadr  member  is  determined  in 
accordance  with  the  principles  of  the 
regulations  relating  to  the  carryover  and 
carryback  of  the  consolidated  net  capital  loss 
to  separate  return  years.  See  §  1.1502-22(b). 
'Thus,  the  portion  of  the  coirsolidated  ACX 
net  capital  loss  allocable  to  P  and  S2  is 
determined  by  multiplying  the  consolidated 
ACE  net  capital  loss  oy  a  fraction,  the 
numerator  of  which  is  the  member’s  separate 
ACE  net  capital  loss  and  the  denominator  of 
which  is  the  siun  of  all  member’s  separate 


ACE  net  capital  losses.  The  portion  of  the 
consolidate  ACE  net  capital  loss  allocable  to 
P  is  $70  ($210  multiplied  by  $90/$270).  The 
portion  of  the  consolidated  ACE  net  capital 
loss  allocable  to  S2  is  $140  ($210  multiplied 
by  $180/$270).  Si  is  not  allocated  a  portion 
of  the  consolidated  ACE  net  capital  loss 
because  Si  bad  no  separate  AOB  net  capital 
loss. 

(2)  Carryover  of  consolidated  positive 
ACE  adjustments  to  separate  return 
years — (i)  In  general.  If  a  corporation 
ceases  to  be  a  member,  the  portion  of 
the  consolidated  positive  ACE 
adjustments  allocated  to  the  corporation 
is  taken  into  account  in  its  separate 
return  years  in  accordance  with  the 
principles  of  §§  1.56  (g)-l  (a)(2)  and 
1.1502-21  (b).  Any  separate  return  year 
cumulative  ACE  adjustment  attributable 
to  a  corporation  as  of  the  close  of  the 
taxable  year  in  which  the  corporation 
ceases  to  be'  a  member  is  also  taken  into 
account  in  its  separate  return  year. 

(ii)  Portion  of  consolidated  positive 
ACE  adjustments  allocable  to  a 
member— (A)  In  general.  'The  portion  of 
the  consolidated  positive  ACE 
adjustments  allocated  to  a  member  is 
the  consolidated  return  year  cumulative 
ACE  adjustment  as  of  the  close  of  the 
consolidated  return  year  in  which  the 
corporation  ceases  to  be  a  member, 
multiplied  by  a  fraction.  The  numerator 
of  the  bection  is  the  separate 
cumulative  ACE  adjustment  of  the 
member  as  of  the  close  of  the 
consolidated  return  year  in  which  the 
corporation  ceases  to  be  a  member,  and 
the  denominator  of  the  fraction  is  the 
sum  of  the  separate  cumulative  ACE 
adjustments  of  all  members  having 
separate  cumulative  ACE  adjustments  as 
of  the  close  of  the  consolidated  return 
year  in  which  the  corporation  ceases  to 
be  a  member. 
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(B)  Separate  cumulative  ACE 
adjustment.  The  separate  cumulative 
ACE  adjustment  of  a  member  is  the 
consolidated  return  year  cumulative 
ACE  adjustment,  if  any,  taking  into 
account  only  the  member’s  items  of 
income,  gain,  deduction,  and  loss, 
including  the  member’s  losses  and 
deductions  actually  absorbed  by  the 
group  (whether  or  not  absorbed  by  the 
member). 

(f)  Deferral  and  restoration  of  gain  or 
loss.  'The  principles  of  the  Internal 
Revenue  Code  and  regulations  that 
affect  the  timing  of  inclusion  of  items  in 
consolidated  taxable  income  generally 
apply  for  purposes  of  computing 
consolidated  pre-adjustment  AMTI  and 
Consolidated  ACE.  See,  e.g.,  %  1.1502- 
13.  Applicable  adjustments  and 
preferences  provided  in  sections  56,  57, 
and  58  must  be  taken  into  account. 

(g)  Stock  basis  adjustments  in 
computing  consolidated  AMT — (1) 
Parole!  approach.  The  principles  set 
forth  in  §§  1.1502-19  and  1.1502-32  for 
determining  the  regular  tax  basis  in  (or 
the  regular  tax  excess  loss  account  with 
respect  to)  a  member’s  stock  generally 
apply  in  determining  both  the 
corresponding  AMT  stock  basis  (or 
AMT  excess  loss  account)  and  ACE 
stock  basis  (or  ACE  excess  loss  account). 

(2)  Modifications  to  regular  tax  stock 
basis  principles  in  computing 
consolidated  pre-adjustment  AMTI  and 
consolidated  ACE.  'The  following 
modifications  to  the  stock  basis 
adjustment  principles  of  §§  1.1502-19 
and  1.1502-32  apply  for  purposes  of 


computing  AMT  stock  basis  (or  AMT 
excess  loss  account)  used  in 
determining  consolidated  pre¬ 
adjustment  AMTI  and  ACE  stock  basis 
(or  ACE  excess  loss  account)  used  in 
determining  consolidated  ACE — 

(i)  Adjustments  may  be  determined 
annually  but  are  required  only  if  a 
difference  between  the  regular  tax  and 
AMT  or  ACE  basis  in  (or  excess  loss 
with  respect  to)  a  member’s  stock  will 
affect  the  tax  liability  of  any  person 
[e.g..  on  a  sale  of  the  stock); 

(ii)  The  annual  reporting  requirements 
of  §  1.1502-32(g)  do  not  apply  under  the 
AMT  or  ACE  systems; 

(iii)  In  determining  the  adjustments 
under  §  1.1502-32(b)(3)(i),  any  section 
57  preference  items  includible  in  AMTI 
are  not  taken  into  account  (while  tax- 
exempt  interest  described  in  section 
57(a)(5)  is  not  taken  into  account  in 
determining  the  adjustments  for  AMTI 
under  §  1.1502-32(b)(3)(i),  it  does  result 
in  a  positive  stock  basis  adjustment 
under  §  1.1502-32(b)(3)(ii)); 

(iv)  A  member's  portion  of  any 
disallowed  consolidated  negative  ACE 
adjustment  for  a  consolidated  return 
year  is  treated  as  a  non-capital,  non¬ 
deductible  expense  under  §  1.1502- 
32(b)(3)(iii)  for  purposes  of  determining 
the  adjustments  to  another  member’s 
AMT  basis  in  (or  excess  loss  account 
with  respect  to)  the  stock  of  the 
member;  and 

(v)  Solely  for  purposes  of  computing 
adjustments  to  ^e  ACE  basis  in  (or  ACE 
excess  loss  account  with  respect  to)  the 
stock  of  a  member,  the  member’s  excess 


of  ACE  deductions  over  ACE  income  for 
a  consolidated  return  year  is  treated  as 
a  tax  loss  under  §  1.1502-32(b)(3)(i)  that 
is  absorbed  in  the  same  year  that  it 
arises. 

(3)  Tax  payments  and  refunds.  The 
amount  of  any  section  275  tax  liability 
or  refund  of  federal  income  tax  taken 
into  account  under  §§  1.1502-19  and 
1.1502-32  for  regular  tax  purposes  is 
also  taken  into  account  in  computing 
AMT  and  ACE  stock  basis  (or  excess 
loss  account). 

(4)  Example.  The  following  example 
illustrates  tne  principles  of  this 
paragraph  (g). 

Example,  (fi  Background.  (A)  Corporations 
P  and  S  file  a  consolidated  return.  On 
January  1, 1994,  P  has  a  $0  basis  in  S’s  stock. 

S  has  gross  income  for  regular  tax,  AMT,  and 
ACE  purposes  of  $10,000  in  1994  and  a  loss 
from  operations  (before  taking  into  account 
its  depreciation  deduction)  for  regular  tax, 
AMT,  and  ACE  purposes  of  $5,000  in  1995. 
The  P  group’s  tax  liability  (whether 
attributable  to  the  regular  tax  or  the  AMT)  is 
solely  attributable  to  S,  and  the  consolidated 
regular  tax  liability  and  consolidated  AMT 
liability  allocations  under  §  1.1552-1  are  the 
same  as  the  separate  liabilities  of  S.  Finally, 
the  effects  of  the  lower  section  11  tax  rate 
brackets  and  the  section  55(d)  AMT 
exemption  amount  are  ignored. 

(B)  On  December  31, 1995,  P  sells  a  portion 
of  the  S  stock.  Under  paragraph  (g)(2)(i)  of 
this  section,  no  adjustments  to  P’s  basis  in  S's 
stock  are  required  for  purposes  of  computing 
consolidated  pre-adjustment  AMTI  and 
consolidated  ACE  in  1994.  However,  because 
there  was  a  stock  sale  in  1995,  P’s  basis  in 
S’s  stock  must  be  adjusted  for  AMT  and  ACE 
purposes  in  1995  as  follows; 


RT 

AMT 

ACE 

$10,000 

(5.000) 

5,000 

$10,000 

(4,000) 

$10,000 

(3,000) 

6,000 

7,000 

750 

6,750 

1,350 

1,700 

0 

0 

5,000 

(1,700) 

3,300 

0 

6,750 

(1.700) 

5,050 

0 

7,000 

(1.700) 

5,300 

(5,000) 

(5,000) 

(10,000) 

(5,000) 

(4,000) 

(5,000) 

(3,000) 

(9.000) 

(8,000) 

750 

(S.250) 

0 

0 

0 

(Ii)  Stock  basis  adjustments  tor  1994 — (A)  Adjustments— 

Gross  inoome . 

Oepreciatton . 

Taxable  tocome  . . 

Pre-adjustment  AMTI . 

ACE  . 

ACE  ac^ustment . . 

AMTI  . . 

TMT  (20%) . 

RT  llabyity  (34%)  . . . 

AMT  . 

(B)  Stock  basis  adjustments— 

P’s  besis  in  S’s  stock  on  1/1/94 . 

§1.1502-32(b)(3)(l)  . 

§1.1502-32(b)(3)(lll) . 

P’s  Basis  In  S  stock  on  12AJ1/94  . 

(iij)(A)  Stock  basis  ac^ustments  tor  1995 

Gross  income . 

Oepreciatton . 

Taxable  Inoome . . 

Pre-adjustment  AMTI . 

ACE  . 

ACE  adjustment . . . 

AMTI  . . 

TMT  (20%) . . . ; . 

RT  liability  (34%)  . 

AMT  . . . . . . . 
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RT 

I  AMT 

ACE 

Because  of  the  section  56((1)  90-peiceni  Hmttetion  on  the  amount  ot  AMTI  that  may  be  offset  bjr  an  ATNOL  deduction,  only  $6,075  of  tte  $8,250  ATMOl  tor  1995  b 
carried  back  to  19S4  under  the  prtndpies  of  §1.1 502-21 (b).  Thus,  since  all  $6,000  of  tie  1994  regular  taxable  Inoome  voM  offaal  by  ffta  1906  NOl,  but  only 
$6,075  of  the  1994  AMTI  was  offset  by  the  1995  ATNOL.  an  AMT  Habttity  lor  1994  of  $135  results.  Aocortlngly.  only  $1,566  of  the  $1,700  Fedeiii  Inoome  taxes 
paid  in  1994  is  refunded  In  1995. 


(B)  Slock  basis  ad|ustments— 

Ps  basis  In  S  stock  on  12^1/94  $3,300  $5,050  $5,300 

§1.1502-32(b)(3MI) . . . . - . . 

§1.1502-32(bK3Ki») - - - 

§1.1502-32(b)(3){ia) _ _ _ 

Ps  basis  (ELf^  In  S  stock  when  sold  on  12/3V05 . . . . 


(5,000) 

(6,075) 

(8.000> 

1,566 

1,565 

1,565 

m 

W 

(0) 

$(135) 

$540 

$(1,135) 

(h)  (Consolidated  MTC — (1)  Overview. 

A  group’s  consolidated  minimum  tax 
credit  (MTC)  is  generally  based  on  the 
consolidated  adjusted  net  minimum  tax 
for  prior  years.  Adjustments  are  made  to 
take  into  account  a  member’s  adjusted 
net  minimum  tax  from  pricw  separate 
return  years.  See  paragraphs  (h)  (2) 
through  (4)  of  this  section.  Adjustments 
are  also  made  for  the  portion  of  the 
consolidated  adjusted  net  minimum  tax 
that  is  allocable  to  a  corporation  that 
ceases  to  be  a  member  (and  thus  may  be 
carried  to  the  member’s  separate  return 
years).  See  paragraph  (h)(6)  of  this 
section. 

(2)  (Computation  of  the  consolidated 
MTC.  The  consolidated  MTC  available 
as  of  the  beginning  of  any  consolidated 
return  year  is  the  sum  o>--r 

(i)  The  consolidated  rotum  year  MTC 
(as  dehned  in  paragraph  (h)(3)  of  this 
section);  and 

(ii)  The  separate  return  year  MTC  (as 
defined  in  paragraph  (h)(4)  of  this 
section). 

(3)  Consolidated  return  year  MTC — (i) 
General  rule.  The  consolidated  return 
year  MTC  is  the  excess  (if  any)  of— 

(A)  The  consolidated  adjusted  net 
minimum  tax  (as  dehned  in  paragraph 
(h)(3)(ii)  of  this  section)  for  all  prior 
consolidated  return  years  beginning 
after  1986;  over 

(b)  The  sum  of — 

(7)  The  amount  of  the  consolidated 
adjusted  net  minimum  tax  for  prior 
consolidated  return  years  that  is 
allowable  as  a  consolidated  MTC  in 
prior  years;  and 

(2)  The  amount  of  the  consolidated 
adjusted  minimum  tax  for  prior 
consolidated  return  years  that  is 
allowed  to  be  carried  to  a  separate 
return  year  of  a  member  in  accordance 
with  paragraph  (h)(6)  of  this  section  (or, 
for  consolidated  return  years  for  which 
the  due  date  of  the  income  tax  return 
(without  regard  to  extensions)  is  before 
(the  date  that  is  sixty  days  after  the  final 
regulations  are  filed  with  the  Federal 
Register],  in  accordance  with  any 
reasonable  method  used  by  the  group). 

(ii)  (Consolidated  adjusted  net 
minimum  tax — (A)  In  general.  Except  as 


provided  in  paragraj^s  (h](3)(ii)  (B)  and 
(C)  of  this  section,  consolidated  adjusted 
net  minimum  tax  is  the  amount  of  the 
consolidated  AMT. 

(B)  Exception  for  taxable  years 
thinning  after  1986  and  before  1990. 

For  taxable  years  beginning  after 
December  31. 1986,  and  before  January 
1, 1990,  consolidated  adjusted  net 
minimum  tax  is  the  amount  of  the 
ccmsolidated  AMT,  reduced  by  the 
amount  that  would  be  the  consolidated 
AMT  for  the  taxable  year  if  the  only 
adjustments  and  tax  preference  items 
were  those  in  section  56(c)(3),  section 
57(a)(1),  section  57(a)(5),  and  section 
57(a)(6). 

(C)  Special  rule  for  groups  with 
consolidated  disallowed  section  29  or 
section  28  credits.  The  amounts 
determined  under  paragraph  (h)(3)(ii) 

(A)  and  (B)  of  this  section  for  a  taxable 
year  are  increased  by  the  amount,  if  any, 
of  a  group’s  consolidated  disallowed 
section  29  credit  or  consolidated 
disallowed  section  28  credit  for  the 
year.  For  this  purpose,  the  consolidated 
disallowed  section  29  credit  is  the  sum 
of  the  section  29  credits  of  all  the 
members  that  are  not  allowable  under 
section  29  solely  by  reason  of  the 
application  of  section  29(b)(6)(B).  ’The 
consolidated  disallowed  section  28 
credit  is  the  sum  of  the  section  28 
credits  of  all  the  members  that  are  not 
allowable  under  section  28  solely  by 
reason  of  the  application  of  section  28 
(d)(2)(B). 

(4)  Separate  return  year  MTC — (i)  In 
general.  The  separate  return  year  MTC 
is,  subject  to  applicable  limitations  (e.g., 
section  383),  the  excess  (if  any)  of— 

(A)  The  adjusted  net  minimum  tax  (as 
defined  in  section  53  (d))  for  all  prior 
separate  return  years  of  the  group 
members  beginning  after  1986;  over 

(B)  The  sum  of^ 

(7)  The  amount  allowable  as  an  MTC 
for  such  prior  separate  return  years;  and 

(2)  The  amount  described  in 
paragraph  (h)(4)(i)(A)  of  this  section  that 
is  allowable  as  a  consolidated  MTC  in 
prior  years. 

(ii)  Adjusted  net  minimum  tax  arising 
in  another  consolidated  group.  In  the 


case  of  a  member  that  filed  a 
consolidated  return  in  a  prior  year  with 
another  group,  the  amount  described  in 
paragraph  (hK4)(iKA)  of  this  section 
includes  any  consolidated  MTC  of 
another  group  that  is  attributable  to  that 
member  and  that  is  apportioned  to  it 
and  available  in  the  consolidated  return 
year  in  accordance  with  paragraph  (bl(6) 
of  this  secticHi  (or,  for  taxable  years  for 
which  the  due  date  of  the  income  tax 
return  (without  regard  to  extendons)  is 
before  [the  date  that  is  sixty  days  after 
final  regulations  are  filed  with  the 
Federal  Register],  in  accordance  with 
any  reasonable  method  used  by  that 
other  group). 

(iii)  Limitation  on  portion  of  separate 
return  year  MTC  arising  in  sejfKirate 
return  limitation  years.  [Reserved] 

(5)  Limitation  on  allowable 
consolidated  AfTC— (1)  In  general.  The 
available  consolidated  MTC  allowable 
under  this  paragraph  (h)  for  any 
consolidate  return  year  is  limited  to 
the  excess  (if  any]  of — 

(A)  The  modified  consolidated  regular 
tax  liability  (as  defined  in  paragra]^ 
(h)(5)(ii)  of  this  section)  for  the  year; 
over 

(B)  The  consolidated  TMT  for  the 
year. 

(ii)  Modified  consolidated  re^Iar  tax 
liability.  Modified  consolidated  regular 
tax  liability  is  the  consolidated  regular 
tax  liability,  computed  in  accordance 
with  section  26  (b),  reduced  1^  the  sum 
of  the  consolidated  credits  (other  than 
the  consolidated  MTC)  allowable  under 
part  rv  of  subchapter  A  of  chapter  1  of 
the  Internal  Revenue  Code. 

(6)  Carryover  of  the  consolidated  MTC 
to  separate  return  years — (i)  In  general. 
When  a  corporation  ceases  to  be  a 
member  of  a  group,  the  group  is 
required  to  allocate  to  that  ccarporation 

a  portion  of  the  group’s  consolidated 
MFC.  The  allocation  is  generally  based 
on  the  corporation’s  contributions  to  the 
group’s  consolidated  adjusted  net 
minimum  tax  during  the  consolidated 
return  years  fcur  which  the  cmporation 
was  a  member  of  the  group.  The  amount 
of  the  consolidated  MTC  properly 
allocable  to  a  departing  member  is  taken 
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into  account  by  the  member  in  its 
succeeding  separate  return  years. 

(ii)  Consolidated  MTC  allocable  to  a 
member — (A)  In  general.  The  amount  of 
the  consolidated  MTC  allocable  to  a 
corporation  equals  the  corporation’s 
allocable  share  of  the  consolidated  MTC 
available  as  of  the  beginning  of  the 
consolidated  return  year  in  which  the 
corporation  ceases  to  be  a  member  of  a 
group— 

(1)  Increased  by  the  corporation’s 
allocable  share  of  the  consolidated 
adjusted  net  minimum  tax,  if  any,  for 
the  consolidated  return  year  in  which 
the  corporation  ceases  to  be  a  member 
(as  determined  imder  paragraph 
(h)(6)(iii)  of  this  section);  and 

(2)  Debased  by  the  corporation’s 
allocable  share  of  any  allowable 
consolidated  MTC  for  the  consolidated 
return  year  in  which  the  corporation 
ceases  to  be  a  member  (as  determined 
under  paragraphs  (h)  (6)(vi)  and  (7)  of 
this  section). 

(B)  Reference  to  rules  for  determining 
a  member's  allocable  share.  For 
purposes  of  determining  a  corporation’s 
allocable  share  of  the  consolidated  MTC 
available  as  of  the  beginning  of  the 
consolidated  return  year  in  which  the 
corporation  ceases  to  be  a  member  of  a 
group  (as  described  in  paragraph 
(h)(6)(ii)(A)  of  this  section),  the  rules  of 
paragraph  (h)(6)(iii)  of  this  section  apply 
to  determine  the  corporation’s  allocable 
share  of  consolidated  adjusted  net 
minimum  tax  in  each  prior  consolidated 
return  year,  and  the  rules  of  paragraphs 
(h)  (6)(vi)  and  (7)  of  this  section  apply 
to  determine  the  corporation’s  allocable 
share  of  any  allowable  consolidated 
MTC  in  prior  consolidated  return  years. 
The  rules  of  paragraph  (h)(7)  of  this 


section  are  also  applicable  in 
determining  the  remaining  amount  of 
the  departing  member’s  separate  return 
year  MTC  (from  years  prior  to  joining 
the  consolidated  group)  that  is  taken 
into  account  in  succeeding  separate 
return  years. 

(iii)  Member's  allocable  share  of 
consolidated  adjusted  net  minimum 
tax — (A)  In  general.  A  member’s 
allocable  share  of  the  consolidated 
adjusted  net  minimum  tax  for  a 
consolidated  return  year  is  determined 
by  multiplying  the  consolidated  AMT 
for  the  year  by  a  fraction,  the  numerator 
of  which  is  the  separate  adjusted  AMT 
of  the  member  (as  defined  in  paragraph 
(h)(6)(iv)  of  this  section)  for  the  year, 
and  the  denominator  of  which  is  the 
sum  of  the  separate  adjusted  AMTs  of 
each  member  for  the  year. 

(B)  Special  allocation  rule  for  groups 
with  consolidated  disallowed  section  29 
or  section  28  credits — (J)  General  rule. 

In  a  consolidated  return  year  in  which 
the  group  has  a  consolidated  disallowed 
section  29  or  28  credit,  in  addition  to 
the  amount  determined  under  paragraph 
(h)(6)(iii)(A)  of  this  section,  a  memW’s 
allocable  share  of  consolidated  adjusted 
net  minimum  tax  for  the  year  includes 
its  allocable  share  of  the  consolidated 
disallowed  section  29  or  28  credit. 

(2)  Allocable  share  of  disallowed 
credit.  A  member’s  allocable  share  of 
the  consolidated  disallowed  section  29 
credit  or  consolidated  disallowed 
section  28  credit  for  a  consolidated 
return  year  is  determined  by 
multiplying  the  consolidated  disallowed 
section  29  credit  amount  (or  the 
consolidated  disallowed  section  28 
credit  amount)  for  the  year  by  a  fraction. 
The  numerator  of  the  fraction  is  the  total 


section  29  credits  (or  section  28  credits) 
of  the  member  for  the  taxable  year,  and 
the  denominator  is  the  total  section  29 
credits  (or  section  28  credits)  of  all 
members  for  the  year. 

(iv)  Separate  adjusted  AMT — (A)  In 
general.  Subject  to  paragraph 
(h)(6)(iv)(B)  of  this  section,  the  separate 
adjusted  AMT  of  a  member  for  a 
consolidated  return  year  is  the  excess  (if 
any)  of — 

(J)  The  consolidated  AMT  for  the 
year;  over 

(2)  The  consolidated  AMT  for  the 
year;  computed  by  excluding  the 
member’s  items  of  income,  gain, 
deduction,  and  loss,  and  the  member’s 
credits. 

(B)  Special  rule  in  computing  separate 
adjusted  AMT.  If.  in  computing  a 
member's  separate  adjusted  AMT,  there 
is  no  consolidated  AN^  computed 
without  that  member’s  items  [i.e.,  the 
amount  in  paragraph  (h)(6)(iv)(A)(2)  of 
this  section  is  zero),  the  amount 
determined  under  paragraph 
(h)(6)(iv)(A)  of  this  section  must  be 
increased  by  the  excess  (if  any)  of  the 
consolidated  regular  tax  computed 
without  the  member’s  items,  over 
consolidated  TMT  computed  without 
the  member’s  items. 

(v)  Examples.  The  provisions  of 
paragraphs  (h)(1)  through  (6)(iv)  of  this 
section  are  illustrated  by  the  following 
examples.  In  the  examples,  corporations 
P,  Si,  and  S2  file  a  consolidated  return. 
In  each  example,  the  group  has  no 
consolidated  disallowed  section  28  of 
section  29  credits  for  the  year.  The 
effects  of  the  lower  section  11  brackets 
and  the  section  55(d)  exemption  amount 
are  ignored. 


Example  1.— (i)  1993  Regular  Tax  and  AMT  Computation 


P 

SI 

S2 

Consoli¬ 

dated 

Taxable  Income . 

$1,200 

1,800 

$(200) 

100 

$3,000 

2,000 

$4,000 

3,900 

AMTI  . : . 

TMT  (20%)  . 

3,000 

(100) 

5,000 

7,900 

1,580 

1,360 

RT  liability  (34%) . 

imiiiiiiiiiiiiin 

MjMMM 

amt . .  .  .  .  .  . .  .  . . 

i 

220 

1 

(ii)  Computation  of  separate  adjusted 
AMT. 

fA)  Computation  of  Consolidated  AMT 


Excluding  P's  Items 

Taxable  income .  $2,800 

Adjustinenlf  and  prefefences .  2.100 


AMTI  .  4.900 


TMT  (20%) .  980 

RT  liability  (34%)  .  952 


AMT  .  28 

Consolidated  AMT  computed  without 
P's  items  is  $28.  Accordingly,  P's 
separate  adjusted  AMT  is  $192  ($220- 
$28). 

(Bj  Computation  of  Consolidated  AMT 
Excluding  Si 's  Items 


Taxable  income .  $4,200 

Adjustments  and  preferences .  3,800 


AMTI  .  8,000 


TMT  (20%) .  1,600 

RT  liability  (34%)  . 1.428 

AMT  .  172 

Consolidated  AMT  computed  without  Si's 
items  is  $172.  Accordingly,  Si’s  separate 
adjusted  AMT  is  $48  ($220-$172). 
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(C)  Computation  of  Contolidated  AMT 


Excluding  S2's  hans:  . 

Taxable  income . — . — .  $1,000 

Adjustments  and  prefaiencei  — - -  1.900 

AMTI  . 2.900 

TMT  (20%)  _ 580 

RT  liabUity  (34%) _  340 

AMT  . . 240 


Consolidated  AMT  computed  without  S2’s 
items  is  $240.  Because  consolidated  AMT 
computed  with  S2’s  items  is  more  than  that 
amount  computed  without  S2’s  items,  S2  has 
no  separate  adjusted  AMT. 


(iii)  Allocation  of 1993  consolidated 
adjustment  net  minimum  tax  to  members  of 
group.  Under  paragraph  (hK6)(iii)(A)  of  this 
secticm.  the  amount  of  the  1993  consolidated 
adjusted  net  minimum  tax  allocable  to  P  and 
Si  is  determined  as  fbllovrs  (S2  Is  allocated 
no  portion  of  the  1993  consolidated  adjusted 
net  minimum  tax  because  S2  has  no  separate 
adjusted  AMT): 

P 


$220  consoli¬ 
dated  AMT 


$192,  Fs  separate 
adjusted  AMT 

$240,  the  sum  of 
idl  members’  sep¬ 
arated  adiustea 
AMTs 


<4179 


SI 


$220  consoH- 
dated  AMT 


$48,  Si’s  separate 
adjusted  AMT 

$240,  the  smn  of 
all  members’  sepa¬ 
rate  adjusted  A>»s 


C$44 


Example  2.— (i)  1994  Regular  Tax  and  AMT  Computation 


P 

SI 

S2 

ConsoS- 

dated 

$5,000 

(5.00(H 

$2,000 
„  3.400 

$74)00 

6^00 

$8,000 

AMTI  . . 

8,000 

SAOO 

13,400 

TMT  (?0<)q  .  ,,  .  . . . 

2,680 

2.380 

RT  liahilHy'(a»Sfc) . . 

BBBl 

AMT  . .  . . 

300 

(ii)  Computation  of  separate  adjusted 
AMT. 

(A)  Computation  of  Consolidated  AMT 
Excluding  P’s  Items 

Taxable  income . . $2P00 

Adjnstmenis  and  prefermces . . .  11,400 

AMTI -  13,400 

TMT  (20%) - 2,880 

RT  liability  (34%) _ 680 

AMT - 2P00 

Ckinsolidated  AMT  computed  without  Fs 
items  is  $2,000.  Because  t^  consolidated 
AMT  %rith  P  is  only  $300,  P  has  no  separate 
adjusted  AMT. 

(B)  Computation  of  Consolidated  AMT 


Excluding  Si’s  Items 

Taxable  income _  $74)00 

Adjustments  and  preferences . .  (1,600) 


AMTI  .  5,400 


TMT  (20%) _ _ _ _  14)80 

RT  li^ility  (34%)  . . . .  2480 


AMT  . . . . . . . 

The  group  has  no  consolidated  AMT  if  Si's 
items  are  excluded.  Accordingly,  under 
paragraph  (b)(6Wiv)(B)  of  this  section.  Si’s 
separate  adjusted  AMT  is  $1 ,600,  the  sum  of 
$300  (consolidated  AMT  computed  with  Si’s 
items  minus  consolidated  AMT  computed 
without  Si’s  items),  and  $1,3(X)  (the  excess 
of  the  consolidated  regular  tax  computed 
without  Si’s  items  ($2,380)  over  the 
consolidated  TMT  computed  without  Si’s 
items  ($1,080)). 

(C)  Computation  of  Consolidated  AMT 


Excluding  S2‘s  Items 

Taxable  income . . .  $54X)0 

Adjustments  and  preferencM . .  34)00 


AMTI  . . .  8,000 

TMT  (20%)  . . .  1,600 


RT  liability  (34%) . . . .  1,700 


The  group  has  no  consolidated  AMT  if  S2’s 
items  are  excluded.  Accordingly,  under 
paragraph  (fa)(6)(iv)(B)  of  this  section,  S2’8 
separate  adjusted  AMT  is  $400,  the  sum  of 
$300  (consolidated  AMT  cmnputed  with  S2‘s 
items  minus  consolidated  AMT  computed 
without  S2’s  items),  and  $100  (the  excess  of 
the  consolidated  regular  tax  computed 
without  S2’s  items  ($1,700)  over  the 
consolidated  TMT  computed  withont  S2’s 
items  ($1,600)). 

(iii)  Allocation  of  1994  consolidated  MTC 
to  members  of  the  group.  Under  paragraph 
(h)(6)(iii](A)  of  this  section,  the  amount  of  the 
1994  consolidated  adjusted  net  minimum  tax 
allocable  to  Si  and  S2  is  determined  as 
follows  (P  is  allocated  no  portion  of  the 
consolidated  MTC  because  P  has  no  separate 
adjusted  AMT); 

SI 

$1,600,  Si’s  sepa¬ 
rate  adjusted 
AMT 

$300  consoli-  - 

dated  AMT  $2,000,  the  simi 
of  all  members’ 
separate  adjusted 
AMTs 


S2 


$400,  S2‘8  separate 
adjusted  AMT 


$300  consoli¬ 
dated  AMT 


X  $2,000,  the  sum  of 
all  members’  sepa¬ 
rate  adjustea 
AN^s 


=$75 


(vi)  Member’s  ailocabk  share  of 
allowable  consolidated  MTC  in  a 
consolidated  return  year — (A)  Jn 
general.  Yat  purposes  of  determining 
the  amount  of  the  consolidated  MTC 
allocable  to  a  membo'  under  this 
paragraph  (hK6),  a  member’s  allocsble 
share  of  the  consolidated  adjusted  net 
minimum  tax  for  a  consolid^ed  return 
year  must,  as  described  in  paragraph 
(hKBKii)  of  this  section,  be  reduced  by 
the  member’s  allocable  share  of  that 
amount  allowable  in  a  subsequent 
consolidated  return  year  as  a 
consolidated  MTC.  The  member’s 
allocable  share  of  consolidated  adjusted 
net  minimum  tax  for  a  year  that  is 
allowable  as  a  consolidated  MTC  in  a 
subsequent  taxable  year  is  determined 
by  multiplying  the  consolidated 
adjusted  net  minimum  tax  for  the  year 
allowable  as  a  consolidated  MTC  (taking 
into  account  the  ordering  rules  of 
paragraph  (h)(7)  of  this  section)  by  a 
fraction,  the  numerator  of  which  is  the 
member’s  allocable  share  of  that 
consolidated  adjusted  net  minimum  tax 
and  the  denominator  of  which  is  the 
total  amount  of  that  consolidated 
adjusted  net  minimum  tax. 

(B)  Example.  The  provisions  of  this 
paragraph  (hKBKvi)  are  illustrated  by 
the  following  example. 

Example,  (i)  P.  Bl,  and  S2  fik  a 
consolidated  return.  In  1994,  the  group  has 
consolidated  adjusted  net  minimum  tax  of 
$100.  Pursuant  to  the  allocation  method 
provided  in  paragraph  (hKBKiii)  of  this 
section,  Fs,  Si's,  and  S2’8  allocable  shares  of 
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the  1994  consolidated  adjusted  net  minimum 
tax  i\re  $60.  $30,  and  $10.  respectively.  The 
group  has  no  separate  return  year  MTC  as 
defined  in  paragraph  (h)(4)  of  this  section. 

(ii)  In  1995,  the  group  has  an  $80  excess 
of  modified  consolidated  regular  tax  over 
consolidated  tentative  minimum  tax. 
Accordingly,  $80  of  the  1994  consolidated 
adjusted  net  minimum  tax  is  allowable  as  a 
consolidated  MTC  in  1995  to  offset 
consolidated  remlar  tax. 

(iii)  As  described  in  paragraph  (h)(6)(ii)  of 
this  section,  each  member’s  allocable  share  of 
the  1994  consolidated  adjusted  net  minimum 
tax  is  reduced  by  its  allocable  share  of  that 
$80  amount  allowable  as  a  consolidated  MTC 
in  1995.  The  reduction  amount  is,  under 
paragraph  (h)(6)(vi)  of  this  section, 
determined  by  multiplying  the  consolidated 
adjusted  net  minimum  tax  allowable  as  a 
consolidated  MTC  by  a  fraction,  the 
numerator  of  which  is  the  member’s  allocable 
share  of  that  consolidated  adjusted  net 
minimum  tax  and  the  denominator  of  which 
is  the  total  amount  of  that  consolidated 
adjusted  net  minimum  tax.  As  provided 
above.  P’s  allocable  share  of  the  consolidated 
adjusted  net  minimum  tax  is  60  percent  (60/ 
100),  Si’s  allocable  share  is  30  percent  (30/ 
100),  and  S2*8  allocable  share  is  10  percent 
(10/100).  Accordingly,  P’s  allocable  share  of 
the  consolidated  adjusted  net  minimum  tax 
is  reduced  by  $48  ($80  multiplied  by  .60). 

Si’s  allocable  share  of  the  consolidated 
adjusted  net  minimum  tax  is  reduced  by  $24 
($80  multiplied  by  .30).  S2’s  allocable  share 
of  the  consolidated  adjusted  net  minimum 
tax  is  reduced  by  $8  ($80  multiplied  by  .10). 

(7)  Amount  of  adjusted  nef  minimum 
tax  allowable  as  a  consolidated  MTC. 
Under  the  rules  provided  in  paragraphs 

(h)(3)(i)(B)(l),  (h)(4)(i)(B)(2),  (h)(6)(ii), 
and  (h)(6)(vi)  of  this  section,  adjusted 
net  minimum  tax,  whether  consolidated 
adjusted  net  minimum  tax  or  adjusted 
net  minimum  tax  from  separate  return 
years,  must  be  reduced  by  the  amount 
of  that  adjusted  net  minimum  tax 
allowable  in  a  subsequent  consolidated 
return  year  as  a  consolidated  MTC.  For 
purposes  of  those  rules,  consolidated 
adjusted  net  minimum  tax  and  adjusted 
net  minimum  tax  from  separate  return 
years  are  allowable  as  a  consolidated 
MTC  in  the  order  of  the  taxable  year  in 
which  the  adjusted  net  minimum  tax  is 
imposed,  with  the  adjusted  net 
minimum  tax  imposed  in  the  taxable 
year  with  the  earliest  year  end  allowable 
first.  Consolidated  adjusted  net 
minimum  tax  and  adjusted  net 
minimum  tax  from  separate  return  years 
imposed  in  taxable  years  ending  on  the 
same  date  are  considered  to  be 
allowable  as  a  consolidated  MTC  in 
proportion  to  the  total  consolidated 
adjusted  net  minimum  tax  and  adjusted 
net  minimum  tax  frcan  separate  return 
years  incurred  in  that  same  taxable  year. 
If,  however,  there  is  a  limitation  on  the 
use  of  a  consolidated  MTC  (a.g.,  under 
section  383),  the  adjusted  net  minimum 


tax  unable  to  be  used  as  a  credit  because 
of  the  limitation  is  disregarded  for 
purposes  of  the  computation  provided 
in  this  paragraph  (h)(7). 

(1)  (Reserved). 

(j)  Successor  and  predecessor.  For 
purposes  of  this  section  any  reference  to 
a  corporation  or  member  includes,  as 
the  context  may  require,  a  reference  to 

a  successor  or  predecessor. 

(k)  Effective  date.  This  section  applies 
to  any  consolidated  return  year  for 
which  the  due  date  of  the  income  tax 
return  (without  regard  to  extensions)  is 
on  or  after  [the  date  that  is  sixty  days 
after  final  regulations  are  filed  with  the 
Federal  Register). 

Par.  8.  Section  1.1552-1  is  amended 
by  adding  paragraphs  (g)  through  (j)  to 
read  as  follows: 

f  1.1552-1  Eaminga  and  profits. 
***** 

(g)  Allocation  of  consolidated  AMT 
and  allowable  consolidated  MTC  to 
members — (1)  In  general.  For  purposes 
of  determining  the  earnings  and  profits 
of  each  member  of  a  consolidated  group, 
the  consolidated  AMT  and  allowable 
consolidated  MTC  (computed  under 

§  1.1502-55)  must  be  allocated  among 
the  members  in  accordance  with  this 
paragraph  (g). 

(2)  Amount  of  consolidated  AMT 
allocated  to  a  member.  The  amount  of 
consolidated  AMT  allocated  to  a 
member  is  determined  by  multiplying 
the  consolidated  AMT  by  a  fraction,  the 
numerator  of  which  is  the  separate 
adjusted  AMT  (as  defined  in  §  1.1502- 
55(h)(6)(iv))  of  the  member  for  the  year, 
and  the  denominator  of  which  is  the 
sum  of  each  member’s  separate  adjusted 
AMT  for  the  year. 

(3)  Amount  of  allowable  consolidated 
MTC  allocated  to  a  member.  The 
amount  of  allowable  consolidated  MTC 
in  a  taxable  year  must  be  allocated 
among  the  consolidated  gr^p  members 
in  accordance  writh  the  principles  of 

§  1.1502-55(h)  (6)(vi)  and  (7). 

(4)  Effective  date.  Paragraph  (g)  of  this 
section  applies  to  any  consolidated 
return  year  for  which  the  due  date  of  the 
income  tax  return  (without  regard  to 
extensions)  is  on  or  after  [the  date  that 
is  sixty  days  after  final  regulations  are 
filed  with  the  Federal  Register). 

(h)  Allocation  of  consolidated 
environmental  tax — (1)  In  general.  For 
purposes  of  determining  the  earnings 
and  profits  of  each  member  of  a 
consolidated  group,  the  consolidated 
environmental  tax  (as  defined  in 
paragraph  (h)(2)  of  this  section)  must  be 
allocated  among  the  members  in 
accordance  with  paragraph  (h)(3)  of  this 
section. 


(2)  Consolidated  environmental  tax- 

(i)  In  general.  The  consolidated 
environmental  tax  is  equal  to  0.12 
percent  of  the  excess  of — 

(A)  Consolidated  modified  AMTI; 
over 

(B)  $2,000,000. 

(ii)  Consolidated  modified  AMTI.  Foi 
purposes  of  determining  the 
consolidated  environmental  tax, 
consolidated  modified  AMTI  is  equal  to 
the  consolidated  AMTI  (as  defined  in 
§  1.1502-55(b)),  but  determined  without 
taking  into  account — 

(A)  The  consolidated  ATNOL 
deduction  (as  defined  in  §  1.1502- 
55(b)(4));  and 

(B)  The  deduction  for  the  payment  o' 
an  environmental  tax  under  section 
164(a)(5). 

(3)  Amount  of  consolidated 
environmental  tax  to  be  allocated  to  a 
member — (i)  In  general.  The  amount  of 
consolidated  environmental  tax  to  be 
allocated  to  a  member  is  determined  by 
multiplying  the  consolidated 
environmental  tax  by  a  fraction,  the 
numerator  of  which  is  the  separate 
modified  AMTI  of  the  member,  and 
denominator  of  which  is  the  sum  of 
each  member’s  separate  modified  AMTI 

(ii)  Separate  modified  AMTI.  For 
purposes  of  the  allocation  of 
consolidated  environmental  tax, 
separate  modified  AMTI  of  a  member  is 
the  consolidated  modified  AMTI 
determined  by  taking  into  account  only 
the  member’^  items  of  income,  gain, 
deduction,  and  loss,  including  the 
member’s  losses  and- deductions 
actually  absorbed  by  the  group  in  the 
taxable  year  (whether  or  not  absorbed  by 
the  member).  For  purposes  of  this 
allocation,  a  memW  is  considered  to 
have  separate  modified  AMTI  only  if  the 
computation  in  this  paragraph  (h)(3Kii) 
produces  a  number  that  is  greater  than 
zero. 

(4)  Effective  date.  Paragraph  (h)  of  this 
section  applies  to  any  consolidated 
return  year  for  which  the  due  date  of  the 
income  tax  retiun  (without  regard  to 
extensions)  is  on  or  after  [Insert  date 
that  is  sixty  days  after  the  final 
regulations  are  filed  with  the  Federal 
Register.) 

U)  [Reserved] 

(j)  Allocation  of  consolidated 
additional  taxes  to  members.  For 
purposes  of  determining  the  earnings 
and  profits  of  each  member  of  a 
consolidated  group,  the  consolidated 
additional  taxes  (as  defined  in  §  1.1502- 
2(b))  are  allocated  to  the  members  in 
accordance  with  any  reasonable  method 
used  by  the  group,  "rhis  paragraph  (j) 
applies  to  any  consolidated  return  year 
for  which  the  due  date  of  the  income  tax 
return  (without  regard  to  extensions)  is 
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on  or  after  {Insert  date  that  is  sixty  days 
after  ftnal  regulations  are  filed  with  the 
Federal  Register.] 

Shirley  D.  Peterson, 

Commissioner  of  Internal  Revenue. 

(FR  Doc.  92-31086  Filed  12-29-92;  6:45  ami 
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26  CFR  Part  1 
[IA-57-a9] 

RIN  1545-AN73 

Consolidated  Returns — Alternative 
Minimum  Tax;  Hearing 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  public  hearing  on 
proposed  regulations. 

SUMMARY:  This  document  contains 
notice  of  a  public  hearing  on  proposed 
regulations  under  sections  53  to  59. 

1502,  and  1552  of  the  Internal  Revenue 
Code  relating  generally  to  the 
computation  of  the  alternative 
minimum  tax  by  consolidated  groups. 
DATES:  The  public  hearing  will  be  held 
on  Tuesday,  April  6. 1993,  beginning  at 
10  a.m.  Requests  to  speak  and  outlines 
of  oral  comments  must  be  received  by 
Tuesday,  March  16, 1993. 

ADDRESSES:  The  public  hearing  will  be 
held  in  the  Internal  Revenue  l^rvice 
Auditorium,  Seventh  Floor,  7400 
Corridor.  Internal  Revenue  Service 
Building,  1111  Constitution  Avenue. 
NW..  Washington,  DC.  Requests  to 
speak  and  outlines  of  oral  comments 
should  be  submitted  to:  Internal 
Revenue  Service,  P.O.  Box  7604,  Ben 
Franklin  Station,  Attn:  CC:CORP:T;R. 
(IA-57-69)  room  5228,  Washington,  DC 
20044. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  Savage  of  the  Regulations  Unit, 
Assistant  Chief  Counsel  (Corporate), 
(202)  622-8452  or  (202)  622-7180  (not 
toll-free  numbers). 

SUPPLEMENTARY  MFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
regulations  under  sections  53  to  59. 
1502,  and  1552  of  the  Internal  Revenue 
Code.  The  proposed  regulations  appear 
elsewhere  in  this  issue  of  the  Federal 
Register. 

The  rules  of  §  601.601(a)(3)  of  the 
“Statement  of  Procedural  Rules”  (26 
CFR  part  601)  shall  apply  with  respect 
to  the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Tuesday, 


March  16. 1993,  an  outline  of  the  oral 
comments/testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  questions  from  the  panel 
for  the  government  and  answers  to  these 
questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
permitted  beyond  the  lobby  of  the 
internal  Revenue  Service  Building  until 
9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Internal  Revenue. 

Dale  D.  Goode, 

Federal  Register  Liaison  Officer,  Assistant 
Chief  Counsel  (Corporate). 

(FR  Doc.  92-31087  Filed  12-29-92;  8:45  am] 
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26  CFR  Part  1 
[PS-56-90] 

RIN  1545-A07S 

Application  of  Section  514(c)(9KE)  of 
the  Internal  Revenue  Code  to 
Partnerships  In  Which  One  or  More 
(but  not  all)  of  the  Partners  Are 
Qualified  Organizations  Within  the 
Meaning  of  Section  514(c)(9KC) 

AGENCY:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  the 
application  of  section  514(c)(9)(E)  of  the 
Internal  RevWiue  Code  to  partnerships 
in  which  one  or  more  (but  not  all)  of  the 
partners  are  qualified  tax-exempt 
organizations  within  the  meaning  of 
section  514(c)(9)(C).  These  organizations 
include  educational  organizations 
described  in  section  170(b)(l)(A)(ii)  and 
their  affiliated  support  organizations, 
and  qualified  trusts  described  in  section^ 
401.  ' 

DATES:  Written  comments  and  requests 
to  appear  (with  outlines  of  oral 
comments  to  be  presented)  at  a  public 
hearing  scheduled  for  10  a.m.  on  March 
31, 1993,  must  be  received  by  March  10, 
1993.  See  the  Notice  of  Hearing 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

ADDRESSES:  Send  comments  and 
requests  to  speak  (with  outlines  of  oral 


comments  to  be  presented)  at  the  public 
hearing  to:  Internal  Revenue  Service, 

P.O.  Box  7604,  Bep- Franklin  Station. 
Washington,  DC  20044  (Attention 
CC:CORP:T:R:  (PS-56-90),  room  5228). 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  hearing.  Carol  Savage  at 
(202)  622-8452  (not  a  toll-free  number); 
concerning  the  regulations,  Christopher 
G.  Kehoe  at  (202)  622-3080  (not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION: 
Background 

This  document  proposes  amendments 
to  title  26  of  the  C^e  of  Federal 
Regulations  to  provide  rules  governing 
the  application  of  section  514(c)(9)(E)  of 
the  Internal  Revenue  Code  (Code). 
Section  514(c)(9)(E)  was  added  to  the 
Code  by  section  10214  of  the  Omnibus 
Budget  Reconciliation  Act  of  1987, 
Public  Law  No.  100-203,  and  was 
amended  by  section  2004(h)  of  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988,  Public  Law  No.  100-647.  A 
partnership  satisfies  the  rmuirements  of 
section  514(c)(9)(E)  if:  (I)  The  allocation 
of  items  to  any  partner  that  is  a  qualified 
organization  (as  defined  in  section 
514(c)(9)(C))  cannot  result  in  that 
partner  having  a  share  of  overall 
partnership  income  for  any  taxable  year 
greater  than  that  partner’s  share  of 
overall  partnership  loss  for  the  taxable 
year  for  which  that  partner's  loss  share 
will  tv  the  smallest,  and  (11)  each 
allocation  with  respect  to  the 
partnership  has  substantial  economic 
effect  within  the  meaning  of  section 
704(b)(2). 

Section  514(c)(9)(E)(ii)  of  the  Code 
contains  special  rules  relating  to  income 
and  loss  chargebacks,  and  preferred 
returns  and  guaranteed  payments. 
Section  514(c)(9)(E)(iii)  directs  the 
Secretary  to  prescribe  regulations 
necessary  to  carry  out  the  purposes  of 
section  514(c)(9)(E),  and  authorizes  the 
Secretary  to  prescribe  regulations  that 
provide  for  the  exclusion  or  segregation 
of  items  of  income  and  loss. 

On  June  25, 1990,  Notice  90-41, 
1990-1  C.B.  350,  was  published  in  the 
Internal  Revenue  Bulletin  to  provide 
interim  guidance  regarding  the 
application  of  section  514(c)(9)(E)  of  the 
Code  and  to  request  comments. 

Explanation  of  Provisions 
/.  General  Background 

Under  section  511  of  the  Code,  tax- 
exempt  organizations  are  generally 
taxable  on  their  unrelated  business 
taxable  income.  Section  514(a)  provides 
that  unrelated  business  taxable  income 
includes  a  specified  percentage  of  the 
gross  income  derived  from  debt- 
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flnanced  property  described  in  section 
514(b).  Subject  to  certain  requirements, 
section  514(c)(9)  provides  an  exception 
for  income  derived  from  certain  debt- 
Hnanced  investments  in  real  property  by 
qualified  organizations.  Under  section 
514(c)(9)(C),  qualified  organizations 
include  educational  organizations 
described  in  section  170(b}(l)(A)(ii)  and 
their  afiiliated  support  organizations, 
and  qualified  trusts  described  in  section 
401. 

The  exception  provided  in  section 
514(c)(9)  contains  additional, 
requirements  for  debt-financed  real 
property  held  by  a  partnership  in  which 
one  or  more  (but  not  all)  of  the  partners 
are  qualified  organizations.  Either  each 
allocation  to  a  partner  that  is  a  qualified 
organization  must  be  a  qualified 
allocation  within  the  meaning  of  section 
168(h)(S),  or  the  partnership  must 
satisfy  the  requirements  of  section 
514(c)(9)(E).  These  proposed  regulations 
provide  rules  governing  the  application 
of  section  514(c)(9)(E). 

II.  Introduction 

For  a  partnership  to  satisfy  the 
requirements  of  section  514(c)(9)(E),  the 
allocation  of  items  to  any  partner  that  is 
a  qualified  organization  cannot  result  in 
that  partner  having  a  percentage  share  of 
overall  partnership  income  for  any 
taxable  year  greater  than  that  partner’s 
percentage  share  of  overall  partnership 
loss  for  the  taxable  year  for  which  that 
partner’s  percentage  loss  share  will  be 
the  smallest  (that  partner’s  ’’fractions 
rule  percentage”).  This  requirement, 
commonly  referred  to  as  the  fiactions 
rule,  must  be  satisfied  both  on  a 
prospective  basis  and  on  an  actual  basis 
for  each  taxable  year  of  the  partnership. 
The  second  requirement  under  section 
514(c)(9)(E)  is  that  each  partnership 
allocation  must  either  have  substantial 
economic  effect  or  (in  the  case  of  certain 
allocations  that  cannot  have  economic 
effect)  be  deemed  to  be  in  accordance 
with  the  partners’  interests  in  the 
partnership. 

Overall  partnership  income  is  the 
amount  by  which  the  aggregate  items  of 
partnership  income  and  gain  for  the 
taxable  year  exceed  the  aggregate  items 
of  partnership  loss  and  deduction  for 
the  year.  Overall  partnership  loss  is  the 
amount  by  which  the  aggregate  items  of 
partnership  loss  and  deduction  for  the 
taxable  year  exceed  the  aggregate  items 
or  partnership  income  and  gain  for  the 
year.  In  general,  all  items  of  partnership 
income,  gain,  loss,  and  deduction  that 
increase  or  decrease  the  partners’  capital 
accounts  under  §  1.704-l(b)(2)(iv)  are 
taken  into  account  in  computing  overall 
partnership  income  or  loss. 


The  proposed  regulations  exclude 
allocations  of  certain  items — generally 
by  disregarding  those  items  in 
computing  overall  partnership  income 
or  loss  and  the  partners’  allocable  shares 
of  overall  partnership  income  or  loss. 

The  purpose  of  the  exclusions  is  to 
allow  oidinary  economic  business 
allocations  (such  as  preferred  returns), 
to  avoid  technical  violations  arising  due 
to  the  requirements  of  section  704(b), 
and  to  avoid  “foot-faults.” 

III.  Application  of  Rules 

A.  Preferred  Returns  and  Guaranteed 
Payments 

In  general,  items  of  income  (including 
gross  income)  and  gain  that  may  be 
allocated  to  a  qualified  organization 
with  respect  to  a  current  or  cumulative 
reasonable  preferred  return  for  capital 
(including  allocations  of  minimum  gain 
attributable  to  nonrecourse  or  partner 
nonrecourse  liability  proceeds 
distributed  to  the  qualified  organization 
as  a  reasonable  preferred  return)  are 
disregarded  in  computing  overall 
partnership  income  or  loss  for  purposes 
of  the  fractions  rule.  Reasonable 
guaranteed  payments  for  capital  or 
services  also  are  disregarded  for 
purposes  of  the  fiactions  rule.  Notice 
90—41  provides  that  reasonable 
preferred  returns  and  reasonable 
guaranteed  payments  for  capital  may  be 
computed,  wiUi  respect  to  unreturned 
capital,  at  a  rate  that  is  no  greater  than 
120  percent  of  the  highest  applicable 
federal  rate  (APR).  In  response  to 
comments  received  on  the  notice,  the 
proposed  regulations  provide  that  a 
preferred  return  or  guaranteed  payment 
for  capital  is  reasonable  to  the  extent  it 
is  computed,  with  respect  to  unreturned 
capital,  at  a  commercially  reasonable 
rate.  The  proposed  regulations  provide 
two  safe-harbor  rates  that  are  tied  to  the 
highest  long-term  applicable  federal  rate 
(APR)  within  the  meaning  of  section 
1274(d),  for  the  month  the  qualified 
organization’s  right  to  a  preferred  return 
or  guaranteed  payment  is  first 
established  or  for  any  month  in  the 
partnership  taxable  year  for  which  the 
return  or  payment  on  capital  is 
computed.  Under  the  safe  harbors,  a  rate 
is  deemed  to  be  commercially 
reasonable  if  it  is  less  than  or  equal  to 
150  percent  of  the  relevant  APR  or  less 
than  or  equal  to  the  relevant  APR  plus 
four  percentage  points.  A  rate  in  excess 
of  the  safe-harbor  rates  may  be 
commercially  reasonable,  depending  on 
the  relevant  facts  and  circumstances. 
The  proposed  regulations  provide  that  a 
reasonable  preferred  return  is 
disregarded  in  computing  overall 
partnership  income  or  loss  only  to  the 


extent  corresponding  items  of  income  or 
gain  will  not  be  allocated  for  a  taxable 
year  unless  the  preferred  return  is  paid 
in  cash  before  the  due  date  (not 
including  extensions)  for  filing  the 
partnership’s  return  for  that  taxable 
year.  A  similar  “cash-before-accrual” 
requirement  applies  to  guaranteed 
payments.  A  partnership  that  avails 
itself  of  the  rule  disregarding  reasonable 
guaranteed  payments  is  required  to 
deduct  a  reasonable  guaranteed 
payment  to  a  qualifi^  organization  no 
earlier  than  the  taxable  year  it  is  paid  in 
cash.  However,  a  maranteed  payment 
that  is  paid  in  cash  within  75  days  after 
the  end  of  a  taxable  year  may  be  treated 
as  paid  in  that  prior  taxable  year.  In 
response  to  comments  received  on  the 
notice,  the  proposed  regulations  make  it 
clear  that,  if  a  partnership  does  not  have 
sufficient  cash  flow  to  make 
distributions  or  payments  to  a  qualified 
organization  on  a  current  basis,  the 
partnership  is  permitted  to  distribute  or 
pay  the  shortfall  (on  a  compound  basis 
if  the  partnership  chooses)  and  make 
corresponding  allocations  in  later  years 
without  violating  the  fractions  rule. 

B.  Chargebacks  and  Income  Offsets 

The  proposed  regulations  provide 
exceptions  for  certain  types  of 
chargebacks.  The  first  exception  is  for 
allocations  that  chargeback  prior 
disproportionately  large  allocations  (i.e., 
in  excess  of  a  qualified  organization’s 
fractions  rule  percentage)  of  overall 
partnership  loss  to  a  qualified 
organization,  or  prior  disproportionately 
small  allocations  of  overall  partnership 
income  to  a  qualified  organization.  To 
qualify,  the  (margeback  must  reverse  an 
allocation  of  the  entire  overall 
partnership  income  or  loss  for  a  taxable 
year,  or  an  allocation  of  a  part  of  the 
overall  partnership  income  or  loss  that 
consists  of  a  pro  rata  portion  of  each 
item  of  partnership  income,  gain,  loss, 
and  deduction  comprising  the  overall 
partnership  income  or  loss  for  the  year. 
In  addition,  although  the  prior 
allocations  may  be  charged  back  in  any 
order,  each  allocation  that  is  charged 
back  must  be  charged  back  in  the  same 
ratio  as  originally  made. 

Additional  exceptions  are  provided 
for  minimum  gain  chargebacks  of 
nonrecourse  deductions  and  qualified 
income  offsets  .since  partnerships 
generally  must  include  those  types  of 
provisions  in  the  partnership  agreement 
to  comply  with  the  section  704(b) 
regulations.  Although  the  minimum 
gain  chargeback  exception  nominally 
applies  to  all  allocations  of  nonrecourse 
deductions,  it  should  be  noted  that 
since  no  exception  is  provided  for  the 
initial  allocation  of  nonrecourse 
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deductions,  the  fractions  rule  will 
generally  be  satisfied  only  if 
nonrecourse  deductions  are  allocated  in 
accordance  with  each  partner’s  fractions 
rule  percentage  or  if  disproportinately 
large  allocations  of  these  d^uctions  are 
made  to  the  qualified  organizations.  The 
proposed  regulations  contain  a  formula 
for  determining  the  extent  to  which  a 
minimum  gain  chargeback  is 
attributable  to  nonrecourse  deductions 
(o^artner  nonrecourse  deductions). 

Inere  is  also  an  exception  for 
chargebacks  of  partner  nonrecourse 
deductions.  This  exception  is  broader 
than  the  one  for  chargebacks  of 
partnership  nonrecourse  deductions 
because  the  section  704(b)  regulations 
require  the  disproportionate  allocation 
of  partner  nonrecourse  deductions  in 
certain  circumstances  that  arise  either 
for  valid  business  reasons  or 
unexpectedly.  The  exception  is  broader 
in  that  chargebacks  of  compensating 
allocations  of  recourse  deductions  to 
another  partner  are  also  disregarded.  In 
addition,  a  related  provision  in  the 
proposed  regulations  disregards 
potential  allocations  of  partner 
nonrecourse  deductions  and 
compensating  allocations  to  other 
partners  until  they  are  actually  made. 
Thus,  for  example,  if  a  taxable  partner 
is  allocated  $100  of  partner  nonrecourse 
deductions  and  a  compensating 
allocation  of  $100  of  recourse 
deductions  is  made  to  the  qualified 
organization  in  the  same  taxable  year, 
generally,  neither  the  initial  allocations 
nor  the  subsequent  chargeback  of  the 
initial  allocations  will  cause  the 
partnership  to  violate  the  fractions  rule. 
These  provisions  address  a  concern 
several  commentators  expressed, 
namely,  that  including  a  provision  in  a 
partnership  agreement  (as  may  be 
required  by  §  1.704-2)  that  allocates 
partner  nonrecourse  deductions  to  a 
taxable  partner  may  violate  the  fractions 
rule  even  in  situations  where  the 
partners  are  confident  that  actual 
allocations  of  partner  nonrecourse 
deductions  will  not  violate  the  fractions 
rule. 

The  proposed  regulations  disregard 
minimum  gain  chargebacks  attributable 
to  the  distribution  of  nonrecourse  (or 
partner  nonrecourse)  liability  proceeds 
only  to  the  extent  that  the  chargeback  is 
attributable  to  a  distribution  of  a 
reasonable  preferred  return  to  a 
qualified  organization.  However,  to 
avoid  technical  violations  of  the 
fractions  rule  that  would  otherwise  arise 
from  including  a  minimum  gain 
chargeback  provision  in  a  partnership 
agreement,  allocations  of  minimum  gain 
that  may  be  made  with  respect  to 
distributions  that  are  used  for  purposes 


other  than  funding  reasonable  preferred 
returns  to  qualified  organizations  are 
taken  into  account  only  to  the  extent  an 
allocation  is  actually  made. 

C.  Exclusion  of  Items  of  Loss  and 
Deduction 

In  response  to  comments  received  on 
the  notice,  the  proposed  regulations 
allow  partnerships  to  spedally  allocate 
certain  expenditures,  which  are 
attributable  to  some  but  not  all  of  the 
partners,  to  the  partners  that  bear  the 
economic  effect  of  those  allocations 
without  violating  the  fructions  rule.  This 
exception  applies  to  expenditures  for 
the  additional  record-keeping  and 
accounting  that  may  be  incurred  in 
computing  basis  adjustments  under 
section  743(b),  additional  administrative 
costs  that  result  from  having  a  foreign 
partner,  and  state  and  local  taxes  or 
expenditures  relating  to  those  taxes. 

in  addition,  the  proposed  regulations 
provide  that  allocations  of  unlikely 
losses  or  deductions  (other  than  items  of 
nonrecourse  deduction)  that  may  be 
specially  allocated  to  partners  that  bear 
the  economic^effect  of  those  allocations 
are  disregarded  in  computing  overall 
partnership  income  or  loss  for  purposes 
of  the  fr:actions  rule.  Losses  and 
deductions  are  unlikely  only  if  they 
result  from  unexpected  events.  Events 
are  unexpected  ii  they  could  not 
reasonably  have  been  foreseen  by  the 
partners,  taking  into  account  all  relevant 
facts,  circumstances,  and  information 
available  to  the  partners  (including  bona 
fide  financial  projections).  These  events 
include  those  in  ^e  nature  of  liabilities 
from  tort  and  other  unforeseen  third- 
party  litigation;  labor  strikes;  unusual 
delays  in  securing  required  permits  or 
licenses;  abnormal  weather  conditions 
(considering  the  season  and  the  job  site); 
significant  delays  in  leasing  property 
due  to  an  economic  downturn  in  the 
geographic  area;  and  unanticipated  cost 
overruns.  No  inference  is  drawn  as  to 
whether  a  loss  or  deduction  is  unlikely 
from  the  fact  that  the  partnership 
agreement  includes  a  provision  for 
allocating  that  loss  or  deduction.  To 
address  concerns  raised  by 
commentators,  the  rule  for  excluding 
unlikely  losses  and  deductions  operates 
without  regard  to  the  capital  account 
balances  of  the  qualified  organization 
partners  or  whether  the  partnership 
realizes  a  profit  or  loss  in  the  years  that 
allocations  may  be  made. 

D.  Other  Exceptions 
Many  partnership  agreements  include 
one  or  more  provisions  that  allocate 
items  of  loss  or  deduction  away  from  a 
partner  whose  capital  account  deficit 
would  otherwise  be  larger  than  is 


permitted  under  the  section  704(b) 
regulations.  Tbe  proposed  regulations 
disregard  such  provisions  for  purposes 
of  the  fructions  rule  in  taxable  years  in 
which  there  are  no  such  allocations. 
However,  for  the  provision  to  qualify  for 
this  exception,  all  relevant  facts, 
circumstances,  and  information 
available  to  the  partners  at  the  time  the 
provision  becomes  part  of  the  agreement 
must  reasonably  indicate  that  it  is 
unlikely  that  an  allocation  piusuant  to 
the  provision  will  be  made  during  the 
life  of  the  partnership. 

Similarly,  as  noted  above,  the 
proposed  regulations  disregard  potential 
allocations  of  partner  nonrecoiu^ 
deductions  and  compensating 
allocations  of  other  deductions  for 
purposes  of  the  fractions  rule  in  taxable 
years  in  which  there  are  no  such 
allocations.  The  proposed  regulations 
also  waive  violations  of  the  fractions 
rule  that  may  arise  if  disproportionately 
large  allocations  of  partner  nonrecourse 
deductions  to  a  qualified  organization 
causes  another  qualified  organization's 
share  of  overall  loss  to  be 
disproportionately  small  for  the  year. 
This  rule  may  not  be  applied  in  a 
manner  that  would  allow  partnerships 
to  shift  income  to  qualified 
organizations. 

E.  De  Minimis  Exceptions 

The  proposed  regulations  also  provide 
two  de  minimis  exceptions.  The  first 
exception  excludes  partnerships  from 
the  Actions  rule  altogether  if:  (1) 
Qualified  organizations  do  not  hold,  in 
the  aggregate,  interests  of  greater  than 
five  percent  in  the  capital  or  profits  of 
the  partnership;  and  (2)  the  qualified- 
organization  partners  participate  on 
substantially  the  same  terms  as  all  other 
partners,  or  as  all  other  similarly 
situated  taxable  partners  owning 
substantial  interests  in  the  partnership. 
The  second  exception  is  for  allocations 
of  de  minimis  amounts  of  loss  or 
deduction  items  that  are  made  away 
frum  qualified  organizations  and  to 
taxable  partners.  These  de  minimis 
allocations  are  disregarded  only  if  they 
are  unplanned  and  not  motivated  by  tax 
avoidance. 

F.  Tiered  Partnerships 

The  proposed  regulations  allow  a 
qualified  organization  that  uses  a  tiered- 
partnership  structure  to  demonstrate 
that  the  fractions  rule  is  satisfied  under 
any  reasonable  method  so  long  as  tax 
avoidance  is  not  a  principal  purpose  for 
the  tiered  structure.  Three  examples 
illustrate  the  application  of  the  rule. 
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G.  Proposed  Effective  Dates 

The  regulations  are  generally 
proposed  to  apply  on  December  30, 

1992. 

Special  Analyses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
proposed  regulations.  Therefore,  an 
initial  Regulatory  Impact  Analysis  is  not 
required. 

Submission  to  Small  Business 
Administration 

Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  a  copy  of  the 
rules  will  be  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are  timely 
submitted  (preferably  a  signed  original 
and  eight  copies)  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying.  Written  comments  and 
requests  to  appear  at  a  public  hearing 
scheduled  for  10  a.m.  on  March  31, 
1993,  must  be  received  by  March  10, 
1993.  See  the  notice  of  public  hearing 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Christopher  G. 
Kehoe,  OfGce  of  the  Assistant  C^ief 
Counsel  (Passthroughs  and  Special 
Industries),  Internal  Revenue  Service. 
However,  personnel  from  other  offices 
of  the  Internal  Revenue  Service  and 
Treasury  Department  participated  in 
developing  the  proposed  regulations  on 
matters  of  both  substance  and  style. 

List  of  Subjects  in  26  CFR  1.511-1 
Through  12.514(g)-l 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows; 


PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31,1953 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  the 
following  citation: 

Authority:  26  U.S.C.  7805  •  *  •  Section 
1.514(c)-2  also  issued  under  26  U.S.C. 
514(c)(9)(E){iii).  *  *  * 

Par.  2.  Section  1.514(c)-2  is  added  to 
read  as  follows: 

§  1 .51 4{c)-2  Permitted  allocations  under 
section  514(cK9KE). 

(а)  Table  of  contents.  This  paragraph 
contains  a  listing  of  the  major  headings 
of  this  §  1.514(c)-2. 

(a)  Table  of  contents. 

(b)  Application  of  section  514(c)(9)(E), 

relating  to  debt-financed  real  property 
held  by  partnerships. 

(1)  In  general. 

(1)  The  fractions  rule. 

(ii)  Substantial  economic  effect. 

(2)  Manner  in  which  fractions  rule  is 
applied. 

(i)  In  general. 

(ii)  Si^sequent  changes. 

(c)  General  Definitions. 

(1)  Overall  partnership  income  and  loss. 

(1)  Items  taken  into  account  in  determining 
overall  partnership  income  and  loss. 

(ii)  Guaranteed  payments  to  qualified 
organizations. 

(2)  Fractions  rule  percentage. 

(3)  Definitions  of  certain  terms  by  cross 
reference  to  partnership  regulations. 

(4)  Example. 

(d)  delusion  of  reasonable  preferred  returns 

and  guaranteed  payments. 

(1)  Overview. 

(2)  Preferred  Returns. 

(3)  Guaranteed  Payments. 

(4)  Reasonable  amount. 

(i)  In  general. 

(ii)  Safe  Harbor. 

(5)  Unretumed  capital. 

(i)  In  general. 

(ii)  Return  of  capital. 

(б)  Timing  rules. 

(i)  Limitation  on  allocations  of  income 
with  respect  to  reasonable  preferred 
returns  for  capital. 

(ii)  Guaranteed  payments  must  be  paid  in 
cash. 

(7)  Examples. 

(e)  Chargebacks  and  offsets. 

(1)  In  general. 

(2)  Disproportionate  allocations. 

(i)  In  general. 

(ii)  Limitation  on  chargebacks  of  partial 
allocations. 

(3)  Minimum  gain  chargebacks  attributable 
to  nonrecourse  deductions. 

(4)  Chargebacks  attributable  to  the 
distribution  of  nonrecourse  liability 
proceeds. 

(5)  Examples. 

(f)  Exclusion  of  reasonable  partner-specific 

items  of  deduction. 

(g)  Exclusion  of  unlikely  losses  and 

deductions. 

(h)  Provisions  preventing  deficit  capital 

account  balances. 


(i)  (Reserved). 

(j)  Exception  for  partner  nonrecourse 

deductions. 

(1)  Partner  nonrecourse  deductions 
disregarded  until  actually  allocated. 

(2)  Disproportionate  allocation  of  partner 
nonrecourse  deductions  to  a  qualified 
organization. 

(k)  Special  rules. 

(1)  Changes  in  partnership  allocations 
arising  from  a  change  in  the  partners' 
interests. 

(2)  De  minimis  interest  rule. 

(3)  De  minimis  allocations  disregarded. 

(i)  General  rule. 

(ii)  De  minimis  amount  defined. 

(4)  Anti-abuse  rule. 

(l)  (Reserved). 

(m)  Tiered  partnerships. 

(1)  In  general. 

(2)  Examples. 

(n)  Effective  date. 

(1)  In  general. 

(2)  General  effective  date  of  the  regulations. 

(3)  Periods  after  June  24, 1990,  and  prior 
to  December  30, 1992. 

(4)  Periods  prior  to  the  issuance  of  Notice 
90-41. 

(5)  Material  modifications  to  partnership 
agreements. 

(b)  Application  of  section  514(c)(9)(E), 
relating  to  debt-financed  real  property 
held  by  partnerships — (1)  In  general. 

This  §  1.514(c)-2  provides  rules 
governing  the  application  of  section 
514(c)(9)(E).  To  comply  with  section 
514(c)(9)(E),  the  following  two 
requirements  must  be  met: 

(1)  The  fractions  rule.  The  allocation 
of  items  to  a  partner  that  is  a  qualified 
organization  cannot  result  in  (hat 
partner  having  a  percentage  share  of 
overall  partnership  income  for  any 
taxable  year  greater  than  that  partner’s 
fractions  rule  percentage  (as  deftned  in 
paragraph  (c)(2)  of  this  section);  and 

(ii)  Substantial  economic  effect.  Each 
partnership  allocation  must  have 
substantial  economic  effect  or,  in  the 
case  of  allocations  that  cannot  have 
economic  effect,  must  be  deemed  to  be 
in  accordance  with  the  partners’ 
interests  in  the  partnership  within  the 
meaning  of  §  1.704-1  or  1.704-2, 

(2)  Manner  in  which  fractions  rule  is 
applied. — (i)  In  general.  Except  as 
otherwise  provided  in  this  section,  a 
partnership  must  satisfy  the  fractions 
rule  both  on  a  prospective  basis  and  on 
an  actual  basis  for  each  taxable  year  of 
the  partnership,  commencing  with  the 
first  taxable  year  of  the  partnership  in 
which  the  parti^rship  holds  debt- 
financed  real  property  and  has  a 
qualified  organization  as  a  partner.  The 
partnership  agreement  includes  side 
agreements  (see  §  1.704-l(b)(2)(ii)(h)) 
and  informal  understandings  that  might 
affect  the  application  of  the  fractions 
rule.  See  paragraph  (k)  of  this  section  for 
special  rules  relating  to  changes  in  the 
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partners'  interests  and  de  minimis 
exceptions  to  the  fractions  rule. 

(ti)  Subsequent  changes.  A 
subsequent  change  to  a  partnership 
agreement  that  causes  the  partner^ip  to 
violate  the  fractions  rule  ordinarily 
causes  the  partnership's  income  to  fail 
the  unrelated  business  income  tax 
exception  of  section  514(c)(9)(A)  only 
for  the  taxable  year  of  the  change  and 
subsequent  taxable  years. 

(c)  General  Definitions — (1)  Overall 
partnership  income  and  loss.  Overall 
partnership  income  is  the  amoimt  by 
which  the  aggregate  items  of  partnership 
income  and  gain  for  the  taxable  year 
exceed  the  aggregate  items  of 
partnership  loss  and  deduction  for  the 
year.  Overall  partnership  loss  is  the 
amount  by  which  the  aggregate  items  of 
partnership  loss  and  deduction  for  the 
taxable  year  exceed  the  aggregate  items 
of  partnership  income  and  gain  for  the 
year. 

(1)  Items  taken  into  account  in 
determining  overall  partnaship  income 
and  loss.  Except  as  otherwise  provided, 
the  partnership  items  that  are  included 
in  computing  overall  partnership 
income  or  loss  are  those  items  of 
income,  gain,  loss,  and  deduction 
(including  mqwnditures  described  in 
section  705(a)(2KB))  that  increase  or 
decrease  the  partners’  capital  accounts 
under  §  1.704-l(b)(2)(iv).  Tax  items 
allocabla  pursuant  to  section  704(c)  or 

§  1.704-l(b)(2Miv)(/)(4)  are  not  included 
in  computing  overdl  partnership 
income  or  loss. 

(ii)  Guaranteed  payments  to  qualified 
organizations.  Except  to  the  extent 
otherwise  provided  in  paragraph  (d) 
this  section — 

(A)  A  guaranteed  payment  to  a 
qualiPied  organization  is  not  treated  as 
an  item  of  partnership  loss  or  deduction 
in  computing  overall  partnership 
income  or  loss;  and 

(B)  Income  that  a  qualified 
organization  may  receive  or  accrue  with 
respect  to  a  guaranteed  payment  is 
treated  as  an  allocable  share  of  overall 
partnership  income  or  loss  for  purposes 
of  the  fractions  rule. 

(2)  Fractions  rule  percentage.  A 
qualified  organization’s  fractions  rule 
percentage  is  that  partner’s  percentage 
share  of  overall  partnership  loss  for  the 
taxable  year  for  which  that  partner’s 
percentage  share  of  overall  partnership 
loss  will  be  the  smallest. 

(3)  Definitions  of  certain  terms  by 
cross  reference  to  partnership 
regulations.  Nonrecourse  deduction, 
nonrecourse  liability,  minimum  gain 
chargeback,  nonrecourse  liability 
proceeds,  partner  nonrecourse  debt,  and 
partner  nonrecourse  deductions  have 


the  meanings  provided  in  §§  1.704-1 
and  1.704-2. 

(4)  Example.  ’The  following  example 
illustrates  this  paragraph  (c). 

Example.  Computation  of  overall 
partnership  income  and  loss  for  a  taxable 
year,  (i)  TP,  a  taxable  corporation,  and  QO, 
a  qualified  organization,  form  a  pnrtnership 
to  own  and  operate  encumbered  reel 
property.  Under  the  partnership  agreement, 
all  items  of  income,  gain,  loss,  deduction, 
and  credit  are  allocated  50  percent  to  TP  and 
SO  percent  to  QO.  Neither  partner  is  entitled 
to  a  preferred  return.  In  its  first  taxable  year, 
the  partnership  has  bottom-line  net  income 
of  $5,100,  which  is  comprised  of  $10,000  of 
rental  income,  $4,000  of  salary  expense,  and 
a  $900  guaranteed  payment  for  services  to 
QO,  no  part  of  which  qualifies  as  a 
reasonable  guaranteed  payment  under 
paragraph  (d)  of  this  section. 

(ii)  The  partnership  violates  the  fractions 
rule.  The  guaranteed  payment  is  not  treated 
as  an  item  of  deduction  in  computing  overall 
partnership  income  or  loss  because  it  does 
not  qualify  as  a  reasonable  guaranteed 
payment.  See  paragraph  (cKiMiiMA)  of  this 
section.  Accordingly,  overall  partnership 
income  for  the  year  is  $6,000,  which  consists 
of  $10,000  of  rental  income  less  $4,000  of 
salary  expense.  See  patagrafdi  (c)(l)(i)  of  this 
section.  The  $900  of  income  that  QO  may 
receive  or  accrue  with  respect  to  the 
guaranteed  payment  is  treated  as  an  allocable 
share  of  the  $6,000  of  overall  partnership 
income.  See  paragraph  (c)(l)(iiMB)  of  this 
section.  Therefwe,  QO's  allocable  share  of 
the  overall  partnership  income  for  the  year  is 
$3,450,  which  is  comprised  of  the  $900  of 
income  pertaining  to  QO’s  guaranteed 
payment,  plus  QO’s  $2,550  allocable  share  of 
the  partnership’s  net  income  for  the  year  (50 
percent  of  $5,100).  QO’s  $3,450  allorable 
share  of  overall  partnership  income  equals 
58.2  percent  of  the  $6,000  of  overall 
partnership  income  and  exceeds  QO’s 
fractions  rule  percentage,  which  is  less  than 
50  percent.  (If  there  were  no  guaranteed 
payment,  QO’s  fractions  rule  percentage 
would  be  50  percent.  However,  the  existence 
of  the  guaranteed  payment  to  QO  that  is  not 
disregarded  for  purposes  of  the  fractions  rule 
pursuant  to  paragraph  (d)  of  this  section 
means  that  QO's  fractions  rule  percentage  is 
less  than  50  percent.) 

(d)  Exclusion  of  reasonable  preferred 
returns  and  guaranteed  payments — (1) 
Overview.  This  paragraph  (d)  sets  forth 
requirements  for  disregarding 
reasonable  preferred  returns  frtr  capital 
and  reasonable  guaranteed  payments  for 
capital  or  services  for  purposes  of  the 
fractions  rule.  To  qualify,  the  preferred 
return  or  guaranteed  piayment  must  be 
set  forth  in  a  binding,  written 
partnership  agreement. 

(2)  Preferred  Beturns.  Items  of  income 
(including  gross  income)  and  gain  that 
may  be  allocated  to  a  qualified 
organization  with  respect  to  a  current  or 
cumulative  reasonable  preferred  return 
for  capital  (including  allocations  of 
minimum  gain  attributable  to 


nonrecourse  (or  partner  nonrecourse 
liability)  proceeds  distributed  to  the 
qualified  organization  as  a  reasonable 
preferred  return)  are  disregarded  in 
computing  overall  partnership  income 
or  loss  for  purposes  of  the  fractions  rule. 

(3)  Guaranteed  Payments.  A  current 
or  cumulative  reasonable  guaranteed 
payment  to  a  qualified  organization  for 
capital  or  services  is  treated  as  an  item 
of  deduction  in  computing  overall 
partnership  income  or  loss,  and  the 
income  that  qualified  organization  may 
receive  or  accrue  from  the  current  ch* 
cumulative  reasonable  guaranteed 
payment  b  not  treated  as  an  allocable 
sh^  of  overall  partnership  income  or 
loss.  The  treatment  of  a  guaranteed 
payment  as  reasonable  for  purposes  of 
section  514(c)(9)(E)  does  not  afreet  its 
possible  characterization  as  unrelated 
business  taxable  income  under  other 
provisions  of  the  Internal  Revenue 
Code. 

(4)  Reasonable  amount — (i)  In 
general.  A  guaranteed  payment  for 
services  is  reasonable  only  to  the  extent 
the  amount  of  the  payment  is  reasonable 
under  §  1.162-7  (relating  to  the 
deduction  for  payment  of  personal 
services).  A  preferred  return  or 
guaranteed  payment  for  capital  is 
reasonable  only  to  the  extent  it  is 
computed,  with  respect  to  unretumed 
capital,  at  a  rate  that  is  commercially 
reasonable  based  on  the  relevant  focts 
and  circumstances. 

(ii)  Safe  harbor.  For  purposes  of  this 
paragra{^  (dK4),  a  rate  is  deemed  to  be 
commercially  reasonable  if  it  is  no 
greater  than  four  percentage  points  more 
than,  or  if  it  is  no  mater  than  150 
percent  of.  the  highest  long-term 
appliedale  federal  rate  ("AFR”)  within 
the  meaning  of  section  1274(d),  for  the 
month  the  qualified  organization’s  right 
to  a  preferr^  return  or  guaranteed 
payment  is  first  established  or  for  any 
month  in  the  partnership  taxable  year 
for  which  the  return  or  payment  on 
capital  is  computed.  A  rate  in  excess  of 
the  rates  described  in  the  preceding 
sentence  may  be  commercially 
reasonable,  based  on  the  relevant  facts 
and  circumstances. 

(5)  Unreturned  capital — (i)  In  general. 
Unretumed  capital  is  computed  on  a 
weighted-average  basis  and  equals  the 
excess  of — 

(A)  The  amount  of  money  and  the  fair 
market  value  of  property  contributed  by 
the  partner  to  the  partnership  (net  of 
liabilities  assumed,  or  taken  subject  to, 
by  the  partnership);  over 

(B)  The  amount  of  money  and  the  fair 
market  value  of  property  (net  of 
liabilities  assumed,  or  taken  subject  to, 
by  the  partner)  distributed  by  the 
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partnership  to  the  partner  as  a  return  of 
capital. 

(ii)  Return  of  capital.  In  determining 
whether  a  distribution  constitutes  a 
return  of  capital,  all  relevant  facts  and 
circumstances,  including  the  terms  of 
the  partnership  agreement,  are  taken 
into  account.  Generally,  a  material 
distribution  is  treated  as  a  return  of 
capital  if  it  is  not  attributable  to  the 
partnership’s  cash  flow  bom  its 
business  operations. 

(6)  Timing  rules — (i)  Limitation  on 
allocations  of  income  with  respect  to 
reasonable  preferred  returns  for  capital. 
Items  of  income  and  gain  that  may  be 
allocated  to  a  qualified  organization  in 
a  taxable  year  with  respect  to  a 
reasonable  preferred  return  for  capital 
are  disregarded  for  purposes  of  the 
fitictions  rule  only  to  the  extent  the 
allocable  amount  will  not  exceed — 

(A)  The  aggregate  of  the  amount  that 
has  been  distributed  to  the  qualified 
organization  as  a  reasonable  preferred 
return  for  the  taxable  year  of  the 
allocation  and  prior  taxable  years,  on  or 
before  the  due  date  (not  including 
extensions)  for  filing  the  partnership’s 
return  for  the  taxable  year  of  the 
allocation,  minus 

(B)  The  aggregate  amount  of 
corresponding  income  and  gain 
allocated  to  the  qualified  organization  in 
all  prior  years. 

(ii)  Guaranteed  payments  must  be 
paid  in  cash.  A  partnership  that  avails 
itself  of  paragraph  (d)(3)  of  this  section  - 
is  required  to  deduct  a  reasonable 
guaranteed  payment  to  a  qualified 
organization  no  earlier  than  the  taxable 
year  it  is  paid  in  cash.  For  purposes  of 
this  paragraph  (d)(6)(ii),  a  guaranteed 
payment  that  is  paid  in  cash  within  75 
days  after  the  end  of  a  taxable  year  may 
be  treated  as  paid  in  that  prior  taxable 
year. 

(7)  Examples.  The  following  examples 
illustrate  this  paragraph  (d). 

Facts.  Qualified  organization  QO  and 
taxable  corporation  TP  form  a  partnership. 
QO  contributes  $9,000  to  the  partnership  and 
TP  contributes  $1,000.  The  p^nership 
borrows  $50,000  from  a  third  party  lender 
and  purchases  an  office  building  for  $55,000. 
At  all  relevant  times  the  safe  harbor  rate 
described  in  paragraph  (d)(4Kii)  of  this 
section  equals  10  percent.  All  allocations  in 
the  partnership  agreement  satisfy  the 
requirements  of  section  514(c)(9)(E)(i)(n). 

Example  1.  Allocations  made  with  respect 
to  preferred  returns,  (i)  The  partnership 
agreement  provides  that  in  each  taxable  year 
the  partnership's  “distributable  cash”  is  first 
to  be  distributed  to  QO  as  a  10  percent 
preferred  return  on  its  unretumed  capital.  To 
the  extent  the  partnership  has  insu^icient 
cash  to  pay  QO  its  preferred  return  in  any 
taxable  year,  the  preferred  return  is 
compounded  (at  10  percent)  and  is  to  be  paid 


in  future  years  to  the  extent  the  partnership 
has  distributable  cash.  The  partnership 
agreement  first  allocates  gross  income  and 
gain  100  percent  to  QO.  to  the  extent  cash 
has  been  distributed  to  QO  as  a  preferred 
return.  All  remaining  profit  or  loss  is 
allocated  50  percent  to  QO  and  50  percent  to 
TP. 

(ii)  The  partnership  satisfies  the  fractions 
rule.  Items  of  income  and  gain  that  may  be 
allocated  to  QO  with  respect  to  its  preferred 
return  are  disregarded  in  computing  overall 
partnership  income  or  loss  for  pmposes  of 
the  fractions  rule  because  the  requirements  of 
paragraph  (d)  of  this  section  are  satisfied. 

After  disregarding  those  allocations,  QO’s 
frections  rule  percentage  is  50  percent  (see 
paragraph  (c)(2)  of  this  section),  and  under 
the  partnership  agreement  QQ  may  not  be 
allocated  more  than  50  percent  of  overall 
partnership  Income  in  any  taxable  year. 

(iii)  The  facts  are  the  same  as  in  paragraph 

(i)  of  Example  1,  except  that  QO’s  preferred 
return  is  computed  on  unretumed  capital  at 
a  rate  that  is  not  commercially  reasonable. 

The  partnership  violates  the  fractions  rule. 
The  income  and  gain  that  may  be  specially 
allocated  to  QO  with  respect  to  the  preferred 
return  is  not  disregarded  in  computing 
overall  partnership  income  or  loss  to  the 
extent  it  exceeds  a  commercially  reasonable 
rate.  See  paragraph  (d)  of  this  section.  As  a 
result,  allocations  of  income  and  gain  to  QO 
with  respect  to  its  preferred  return  could 
result  in  QO  being  allocated  more  than  50 
percent  of  the  overall  partnership  income  in 
a  taxable  year. 

Example  2.  Guaranteed  payments  and  the 
computation  of  overall  partnership  income  or 
loss,  (i)  The  partnership  agreement  allocates 
all  bottom-line  partnership  income  and  loss 
50  percent  to  QO  and  50  percent  to  TP 
throughout  the  life  of  the  partnership.  The 
partnership  agreement  provides  that  QO  is 
entitled  each  year  to  a  10  percent  guaranteed 
payment  on  unretumed  capital.  To  the  extent 
the  partnership  is  unable  to  make  a 
guaranteed  payment  in  any  taxable  year,  the 
unpaid  amount  will  be  compounded  at  10 
percent  and  paid  in  future  years. 

(ii)  Assuming  the  requirements  of 
paragraph  (d)(6)(ii)  of  this  section  are  met. 
the  partnership  satisfies  the  fractions  mie. 
The  guaranteed  payment  is  disregarded  for 
purposes  of  the  fractions  mle  because  it  is 
computed  with  respect  to  unretumed  capital 
at  the  safe  harbor  rate  described  in  paragraph 
(d)(4)(ii)  of  this  section.  Therefore,  the 
guaranteed  payment  is  treated  as  an  item  of 
deduction  in  computing  overall  partnership 
income  or  loss,  and  the  corresponding 
income  that  C}0  may  receive  or  accme  with 
respect  to  the  guaranteed  payment  is  not 
treated  as  an  allocable  share  of  overall 
partnership  income  or  loss.  See  paragraph 
(d)(3)  of  this  section.  Accordingly,  QO’s 
fractions  mle  percentage  is  50  percent  (see 
paragraph  (e)(2)  of  this  section),  and  under 
the  partneiahip  agreement  QO  may  not  be 
allocated  more  than  50  percent  of  overall 
partnership  income  in  any  taxable  year. 

(e)  Chargebacks  and  offsets — (1)  In 
geiieral.  The  following  allocations  are 
disregarded  in  computing  overall 
partnership  income  or  loss  for  purposes 
of  the  fractions  rule — 


(1)  Allocations  of  overall  partnership 
income  that  may  be  made  to  chargeback 
(i.e.,  reverse)  prior  disproportionately 
large  allocations  of  overall  partnership 
loss  (or  part  of  the  overall  partnership 
loss)  to  a  qualified  organization,  and 
allocations  of  overall  partnership  loss 
that  may  be  made  to  chargeback  prior 
disproportionately  small  allocations  of 
overall  partnership  income  (or  part  of 
the  overall  partnership  income)  to  a 
qualified  organization; 

(ii)  Allocations  of  income  and  gain 
that  may  be  made  to  a  partner  pursuant 
to  a  minimum  gain  chargeback 
attributable  to  prior  allocations  of 
nonrecourse  deductions  to  the  partner; 

(iii)  Allocations  of  income  and  gain 
that  may  be  made  to  a  partner  pursuant 
to  a  minimum  gain  chargeback 
attributable  to  prior  allocations  of 
partner  nonrecourse  deductions  to  the 
partner  and  allocations  of  income  and 
gain  that  may  be  made  to  other  partners 
to  chargeback  compensating  allocations 
of  other  deductions  to  the  other 
partners;  and 

(iv)  Allocations  of  items  of  income  or 
gain  that  may  be  made  to  a  partner 
pursuant  to  a  qualified  income  offset, 
within  the  meaning  of  §  1.704- 
l(b)(2)(ii)(d). 

(2)  Disproportionate  allocations — (i) 

In  general.  Prior  disproportionate 
allocations  may  be  reversed  in  any 
order,  but  must  be  reversed  in  the  same 
ration  as  originally  made.  A  prior 
allocation  is  disproportionately  large  if 
the  qualified  organization’s  percentage 
share  of  that  allocation  exceeds  its 
fractions  rule  percentage.  A  prior 
allocation  is  disproportionately  small  if 
the  qualified  organization’s  percentage 
share  of  that  allocation  is  less  than  its 
fractions  rule  percentage.  However,  a 
prior  allocation  (or  allocations)  is  not 
considered  disproportionate  unless  the 
balance  of  the  overall  partnership 
income  or  loss  for  the  taxable  year  of  the 
allocation  is  allocated  in  a  manner  that 
would  independently  satisfy  the 
fr-actions  rule. 

(ii)  Limitation  on  chargebacks  of 
partial  allocations.  Paragraph  (e)(1)(i)  of 
this  section  applies  to  an  allocation  of 
part  of  the  overall  partnership  income  or 
loss  only  if  that  part  consists  of  a  pro 
rata  portion  of  each  item  of  partnership 
income,  gain,  loss,  and  deduction 
included  in  computing  overall 
partnership  income  or  loss. 

(3)  Minimum  gain  chargebacks 
attributable  to  nonrecourse  deductions. 
A  minimum  gain  chai^eback  to  a 
partner  is  attributable  to  nonrecourse 
deductions  (or,  on  a  debt-by-debt  basis, 
to  partner  nonrecourse  deductions)  in 
the  same  ratio  that: 
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(i)  The  aggregate  amount  of  the 
nonrecourse  deductions  (or  partner 
nonrecourse  deductions)  previously 
allocated  but  not  charged  back  to  the 
partner  in  prior  taxable  years,  bears  to 

(ii)  The  sum  of  the  amount  described 
in  paragraph  (e)(3)(i)  of  this  section, 
plus  the  aggregate  amount  of  the 
partner’s  share  of  minimum  gain  that 
resulted  from  the  distribution  of 
nonrecourse  (or  partner  nonrecourse) 
liability  proceeds. 

(4)  Chargebacks  attributable  to  the 
distribution  of  nonrecourse  liability 
proceeds.  Allocations  of  items  of 
income  and  gain  that  may  be  made 
pursuant  to  a  provision  in  the 
partnership  agreement  that  charges  back 
minimum  gain  attributable  to  the 
distribution  of  nonrecourse  (or  partner 
nonrecourse)  liability  proceeds  are 
taken  into  account  for  purposes  of  the 
fracticms  rule  only  to  the  extent  an 
allocation  is  made.  (See  paragraph  (dK2) 
of  this  section  regarding  allocations  of 
minimum  gain  thiat  are  attributable  to 
proceeds  distributed  as  a  preferred 
return.) 

(5)  Samples.  The  following  examples 
illustrate  the  provisions  of  paragraph  (e) 
of  this  section. 

Example  1.  Chargebacks  of 
disproportionaie  allocations  of  overall 
partnership  loss,  (i)  Qualified  organization 
QO  and  taxable  cmporation  TP  form  a 
partnership.  QO  contributes  $900  to  the 
partnership  and  TP  contributes  $100.  The 
partnership  owns  encumbered  real  property 
but  has  no  nonrecourse  indebtedness.  The 
partnership  agreement  allocates  overall 
partnership  loss  50  percent  to  QO  and  50 
percent  to  TP  imtil  TP's  capital  account  is 
reduced  to  zero;  dien  100  percent  to  QO  until 
00*8  capital  account  is  reduced  to  zero;  and 
thereaftm  SO  percmt  to  QO  and  50  percent 
to  TP.  Ovwall  partnership  income  is 
allocated  first  100  pwcent  to  QO  to 
chargeback  overall  partnership  loss  allocated 
100  percent  to  QO,  and  thereafter  50  percent 
to  QO  and  50  percent  to  TP. 

(ii)  The  partnersh4>  satisfies  the  fractions 
rule.  QO's  fractions  rule  percentage  is  50 
percent.  See  paragraph  (c)(2)  of  this  section. 
Therefore,  the  100  percent  allocation  of 
overall  partnership  loss  to  QO  is 
disproportionately  large.  See  paragraph 

(e)(2Ki)  of  this  section.  Accordingly,  the  100 
percent  allocation  of  overall  partnership 
income  to  QO  that  charges  b^k  the 
disproportionately  large  allocation  is 
disregarded  in  computing  overall  partnership 
income  and  loss  for  purposes  of  the  fractions 
rule  because  it  is  in  the  same  ratio  as  the 
disproportionately  large  allocation  and 
because  the  rest  of  die  allocations  for  the 
tax^e  year  of  the  disproportionately  large 
allocation  will  independently  satisfy  the 
fractions  rule.  See  paragraph  (eK2)(i)  of  this 
section.  After  disregarding  the  chargeback 
allocation  of  100  percent  of  overall 
partnership  income,  QO  will  not  be  allocated 
a  percentage  share  of  overall  partnership 


income  in  excess  of  its  firactions  rule 
percentage  for  any  taxable  year. 

Example  2.  (i)  ^alified  organization  QO 
and  taxable  corporation  TP  form  a 
partnership  to  own  and  operate  encumbered 
real  propwty.  QO  and  TP  each  contribute 
$500  to  the  partnership.  In  addition,  QO 
makes  a  $300  nonrecourse  loan  to  the 
partnership.  The  partnership  agreement 
contains  a  minimum  gain  chargeback 
provision  and  a  provision  that  allocates 
partner  nonrecourse  deductions  to  the 
partner  who  bears  the  economic  burden  of 
the  deductions  in  accordance  with  §  1.704- 
2.  The  partnership  agreement  also  provides 
that  to  the  extent  partner  nonrecourse 
deductions  are  allocated  to  QO  in  any  taxable 
year,  compensating  allocations  of  other  items 
of  partnership  deduction  and  loss  will  first 
be  allocated  100  percent  to  TP.  In  addition, 
to  the  extent  items  of  income  and  gain  are 
allocated  to  QO  in  any  taxable  year  pursuant 
to  a  minimum  gain  chargeback  of  partner 
nonrecourse  deductions,  items  of  partnership 
income  and  gain  will  first  be  allocated  100 
percent  to  TP.  The  partnership  agreement 
allocates  all  other  overall  partoership  income 
or  loss  50  percent  to  QO  and  50  percent  to 
TP. 

(ii)  The  partnership  satisfies  the  firactions 
rule  on  a  prospective  basis.  The  allocations 
of  the  partner  nonrecourse  deductions  and 
the  compensating  allocation  of  other  items  of 
loss  and  deduction  that  may  be  made  to  TP 
(but  which  will  not  be  made  unless  there  is 
an  allocation  of  partner  nonrecourse 
deductions  to  QO)  are  not  taken  into  account 
for  purposes  of  the  fractions  rule  until  a 
taxable  year  in  which  an  allocation  is  made. 
See  paragraph  (jKl)  of  this  section.  In 
addition,  minimum  gain  chargebaclu  of 
partner  nonrecourse  deductions  and 
allocations  to  other  partners  that  chargeback 
cmnpensating  allocations  of  other  deducticMis 
are  disregarded  in  computing  overall 
partnership  income  or  loss  for  purposes  of 
the  fractions  rule.  See  paragraph  (e)(lKiii)  of 
this  section.  Since  all  other  overall 
partnership  incrane  and  loss  is  allocated  50 
percent  to  QO  and  50  percent  to  TP,  QO’s 
fractions  rule  percent^e  is  50  percent,  and 
QO  will  not  be  allocate  a  percentage  share 
of  overall  partnership  income  in  excess  of  its 
firactions  i^e  percentage  for  any  taxable  year. 

(iii)  The  focts  are  the  same  as  in  par^raph 
(i)  of  Example  2,  except  that  the  partnership 
agreement  provides  that  compensating 
allocations  of  deductions  to  TP  will  not  be 
charged  back  until  year  10.  The  partners 
expect  $300  of  partner  nonrecourse 
deductions  to  be  allocated  to  QO  in  year  1 
and  $300  of  income  or  gain  to  be  allocated 
to  QO  in  year  2  pursuant  to  the  minimum 
gain  chargeback  provision.  The  partnership 
foils  to  satisfy  the  fractions  rule  on  a 
prospective  basis  imder  the  anti-abuse  rule  of 
paragraph  (kK4)  of  this  section.  If  the 
partners’  expectations  prove  correct,  at  the 
end  of  year  2,  QO  will  have  been  allocated 
$300  of  partner  nonrecourse  deductions  and 
an  offsetting  $300  of  minimum  gain. 
However,  the  $300  of  compensating 
deductions  and  losses  that  may  be  allocated 
to  TP  will  not  be  charged  back  until  year  10. 
Thus,  at  the  end  of  year  2  (and  fi>r  the  next 
eight  years  as  well)  $300  more  of  deductions 


and  losses  may  be  allocated  to  TP  than  QO, 
which  would  be  inconsistent  with  the 
prirpose  of  the  fractions  rule. 

(f)  Exclusion  of  reasonable  partner- 
specific  items  of  deduction.  Provided 
that  Ae  e>:p:^ndiiures  are  allocated  to 
the  partners  to  whom  they  are 
attributable,  the  following  partner- 
specific  expenditures  are  disregarded  in 
computing  overall  partnership  income 
or  loss  for  ptuposes  of  the  finctions 
rule — 

(1)  Expenditures  for  the  additional 
record-keeping  and  accounting  that  may 
be  incurred  in  computing  basis 
adjustmmits  under  section  743(b); 

(2)  Additional  administrative  costs 
that  result  from  having  a  foreign  partner, 
and 

(3)  State  and  local  taxes  or 
expenditures  relating  to  those  taxes. 

(g)  Exclusion  of  unlikely  losses  and 
deductions.  Unlikely  losses  or 
deductions  (other  than  items  of 
nonrecourse  deduction)  that  may  be 
specially  allocated  to  partners  that  bear 
t^  economic  effect  of  those  allocations 
are  disregarded  in  computing  overall 
partnership  income  or  loss  for  purposes 
of  the  finctions  rule,  so  long  as  a 
principal  purpose  of  the  Eillocation  is 
not  tax  avoidance.  Losses  and 
deductions  are  unlikely  only  if  they 
result  from  unexpected  events.  Events 
are  imexpected  it  they  could  not 
reasonably  have  been  foreseen  by  the 
partners,  taking  into  account  all  relevant 
facts,  circumstances,  and  information 
aveulable  to  the  partners  (including  bona 
fide  financial  projections).  These  events 
include  those  in  the  nature  of  liabihties 
from  tort  and  other  unforeseen  third- 
party  litigation;  lal>or  strikes;  unusucd 
delays  in  securing  required  permits  or 
licenses;  abnmmd  weather  conditions 
(considering  the  season  and  the  job  site); 
significant  delays  in  leasing  property 
due  to  an  economic  downturn  in  the 
geographic  area;  and  unanticipated  cost 
overruns.  No  inference  is  drawn  as  to 
whether  a  loss  or  deduction  is  unlikely 
from  the  fact  that  the  partnership 
agreement  includes  a  provision  for 
allocating  that  loss  or  deduction. 

(h)  Provisions  preventing  deficit 
capital  account  balances.  A  provision  in 
the  partnership  agreement  that  allocates 
items  of  loss  or  deduction  away  from  a 
qualified  organization  in  instances 
where  allocating  those  loss  or  deduction 
items  to  the  qualified  organization 
would  cause  or  increase  a  deficit 
balance  in  its  capital  account,  for  which 
there  is  no  obligation  to  restore,  is 
disregarded  for  purposes  of  the  fractions 
rule  in  taxable  years  of  the  partnership 
in  which  no  such  allocations  are  made 
pursuant  to  the  provision.  However,  this 
exception  applies  only  if,  at  the  time  the 
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provision  becomes  part  of  the 
partnership  agreement,  all  relevant 
facts,  circumstances,  and  information 
(including  bona  hde  financial 
projections)  available  to  the  partners 
reasonably  indicate  that  it  is  unlikely 
that  an  allocation  will  be  made  pursuant 
to  the  provision  during  the  life  of  the 
partnership. 

(1)  [Reserved] 

(j)  Exception  for  partner  nonrecourse 
deductions — (1)  Partner  nonrecourse 
deductions  disregarded  until  actually 
allocated.  Items  of  partner  nonrecourse 
deduction  that  may  be  allocated  to  a 
partner,  pursuant  to  §  1.704(b}-2,  and 
compensating  allocations  of  other  items 
of  loss  and  deduction  that  may  be 
allocated  to  other  partners  are  not  taken 
into  account  for  purposes  of  the 
fractions  rule  until  the  taxable  years  in 
which  they  are  allocated. 

(2)  Disproportionate  allocation  of 
partner  nonrecourse  deductions  to  a 
qualified  organization.  A  violation  of 
the  fractions  rule  will  be  disregarded  if 
it  arises  because  an  allocation  of  partner 
nonrecourse  deductions  to  a  qualified 
organization  that  is  not  motivated  by  tax 
avoidance  reduces  another  qualified 
organization’s  fractions  rule  percentage 
below  what  it  would  have  been  absent 
the  allocations  of  the  partner 
nonrecourse  deductions. 

(k)  Special  rules — (1)  Changes  in 
partnership  allocations  arising  from  a 
change  in  the  partners’  interests.  A 
qualified  organization's  interest  in  a 
partnership  that  it  acquires  from  another 
qualified  organization  is  treated  as  a 
continuation  of  the  prior  qualified 
organization  partner  for  purposes  of 
applying  the  fractions  rule.  Changes  in 
partnership  allocations  that  result  from 
other  transfers  or  shifts  of  partnership 
interests  will  be  closely  scrutinized,  W 
generally  will  be  taken  into  account 
only  in  determining  whether  the 
partnership  satisfies  the  fractions  rule  in 
the  taxable  year  of  the  change  and 
subsequent  taxable  years. 

(2)  Ue  minimis  interest  rule.  Section 
514(c)(9)(B)(vi)  does  not  apply  to  a 
partnership  otherwise  subject  to  that 
section  if — 

(i)  Qualified  organizations  do  not 
hold,  in  the  aggregate,  interests  of 
greater  than  five  percent  in  the  capital 
or  profits  of  the  partnership:  and 

(li)  The  qualified-organization 
partners  participate  on  substantially  the 
.same  terms  as  all  other  partners,  or  as 
all  other  similarly  situated  taxable 
partners  owning  substantial  interests  in 
the  partnership. 

(3)  De  minimis  allocations 
disregarded — (i)  General  rule.  A 
qualified  organization’s  fractions  rule 
percentage  of  the  partnership’s  items  of 


loss  and  deduction,  other  than 
nonrecourse  and  partner  nonrecourse 
deductions,  that  are  allocated  away  from 
the  qualified  organization  and  to  other 
partners  in  any  taxable  year  are  treated 
as  having  been  allocated  to  the  qualified 
organization  for  purposes  of  the 
fractions  rule  if — 

(A)  The  qualified  organization’s 
fractions  rule  percentage  share  of  those 
items  of  loss  or  deduction  is  de  minimis 
in  amount:  and 

(B)  The  allocation  was  neither 
planned  nor  motivated  by  tax 
avoidance. 

(ii)  De  minimis  amount  defined.  For 
purposes  of  paragraph  (k)(3)(i)  of  this 
section,  a  de  minimis  amount  is  the 
lesser  of — 

(A)  One  percent  of  the  partnership’s 
aggregate  items  of  gross  loss  and 
deduction  for  the  year:  or 

(B)  $20,000. 

(4)  Anti-abuse  rule.  *1110  purpose  of 
the  fractions  rule  is  to  limit  the  transfer 
of  tax  benefits  from  tax-exempt  partners 
to  taxable  partners.  This  section  may  not 
be  applied  in  a  manner  that  is 
inconsistent  with  the  purpose  of  the 
fractions  rule. 

(l)  [Reserved]. 

(m)  Tiered  partnerships — (1)  In 
general.  If  a  qualified  organization  holds 
an  indirect  interest  in  real  property 
through  ons  or  more  tiers  of 
partnerships  (a  chain),  the  qualified 
organization  will  be  eligible  for  the 
benefits  of  section  514(c)(9)  only  if— 

(1)  The  avoidance  of  tax  is  not  a 
principal  purpose  for  investing  in  the 
tiered-ownership  structure  (investing  in 
separate  real  properties  through  separate 
partnerships  or  chains  of  partnerships 
so  that  section  514(c)(9)(Q  is, 
effectively,  applied  on  a  property-by¬ 
property  basis  is  not,  in  and  of  itself,  a 
tax  avoidance  purpose):  and 

(ii)  The  qualified  organization  can 
demonstrate  that  the  Actions  rule  is 
satisfied  under  any  reasonable  method. 

(2)  Examples.  The  following  examples 
illustrate  the  provisions  of  paragraph 

(m)  of  this  section. 

Example  J.  Tiered  partnerships — 
collapsing  approach,  (i)  Q3,  a  qualified 
organization,  is  a  partner  with  T3,  a  taxable 
individual,  in  second-tier  partnership  P2.  P2, 
which  does  not  own  any  encumbered  real 
property,  is  a  partner  with  T2,  a  taxable 
individual,  in  first-tier  partnership  Pi.  Pi 
owns  encumbered  real  property.  Pi  allocates 
overall  income:  40  percent  to  T2  and  60 
percent  to  P2;  and  overall  loss:  60  percent  to 
T2  and  40  percent  to  P2.  P2  allocates  all 
overall  income  that  it  may  be  allocated  from 
PI:  80  piercent  to  T3  and  20  percent  to  Q3. 

P2  allocates  all  overall  loss  that  it  may  be 
allocated  from  Pi:  70  percent  to  T3  and  30 
percent  to  Q3.  The  tiered-ownership 
structure  is  illustrated  by  the  diagram  set 
forth  below. 


Q3  T3 

\  / 

P2  T2 

\  / 

V 

PI 

(ii)  Q3  may  demonstrate  that  the  fractions 
rule  is  satisfied  by  collapsing  the  tiered- 
partnership  structure.  After  collapsing  the 
tiered-ownership  structure,  the  allocations 
that  may  be  made  to  Q3  satisfy  the  fractions 
rule.  (Q3  is  the  only  qualified  organization 
with  a  direct  or  indirect  interest  in  Pi.)  Q3'8 
greatest  (effective)  share  of  Pi’s  overall 
income  is  12  percent  (20  percent  of  60 
percent)  and  its  smallest  (efiective)  share  of 
Pi’s  overall  loss  is  also  12  percent  (30 
percent  of  40  percent). 

Example  2.  Tiered  partnerships — entity-by¬ 
entity  approach,  (i)  (Qualified  organization 
Q3A  is  a  partner  with  taxable  individual  T3A 
in  second-tier  partnership  P2A.  Qualified 
organization  Q3B  is  a  partner  with  taxable 
individual  T3B  in  second-tier  partnership 
P2B.  P2A,  P2B,  and  taxable  individual  T2  are 
partners  in  first-tier  partnership  Pi.  Pi  owns 
encumbered  real  estate.  The  diagram  below 
illustrates  the  tiered-ownership  structure. 
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(ii)  Partnershipe  P2A  and  PI  constitute  one 
chain  of  partnerships  (Chain  A),  and 
partnerships  P2B  and  PI  constitute  another 
chain  of  p^nerships  (Chain  B).  Q3A  will  be 
eligible  for  the  benefits  of  section  514(c)(9)  if 
it  can  demonstrate  that  the  fractions  rule  is 
not  violated  by  any  partnership  in  Chain  A. 
Q3B  will  be  eligible  for  the  benefits  of  section 
514(c)(9)  if  it  can  demonstrate  that  the 
fractions  rule  is  not  violated  by  any 
partnership  in  Chain  B. 

(iii)  Q3A  may  first  demonstrate  that  the 
fractions  rule  is  satisfied  at  the  PI 
partnership  level.  For  this  purpose,  P2A  and 
P2B  are  treated  as  qualified  organizations. 
Provided  that  the  income  and  loss  allocations 
that  may  be  made  by  Pi  satisfy  the  fractions 
rule  (treating  P2A  and  P2B  as  qualified 
organizations),  Q3A  may  then  show  that  the 
fractions  rule  is  satisfied  by  the  allocations 
that  may  be  made  by  P2A.  As  long  as  Q3A 
can  demonstrate  that  the  allocations  that  may 
be  made  by  PI  and  P2A  satisfy  the  fractions 
rule,  Q3A  does  not  have  to  know  how 
income  and  loss  may  be  allocated  by  P2B 
(assuming  Q3A  has  no  direct  or  indirect 
interest  in  Chain  B).  Q3A’s  burden  would  not 
change  even  if  T2  were  not  a  partner  in  PI. 

Examples.  Tiered  partnerships — 
independent  chains,  (i)  Q3  and  T3  are 
partners  in  second-tier  partnership  Pi  A.  T2A 
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and  P2  are  partners  in  first-tier  partnership 
PI  A.  Q2  and  P2  are  partners  in  first-tier 
partnership  PIB.  PIA  and  PlB  own 
encumbered  real  property.  P2  does  not  own 
any  real  property.  T2A  and  T3  are  taxable 
partners;  and  Q2  and  Q3  are  qualified 
organizations.  The  diagram  set  forth  below 
illustrates  the  tiered-ownership  structure. 


Q3  T3 

\  / 

P2 

T2A  /  \  Q2 

\  /  \  / 

PIA  PIB 

(ii)  If  the  fractions  rule  is  satisfied  with 
respect  to  Chain  A  (Pi  A  and  P2)  but  it  is  not 
satisfied  with  respect  to  Chain  B  (PlB  and 
P2)  because  of  allocations  that  may  be  made 
to  Q2  by  PIB,  Q3  will  be  eligible  for  the 
benefits  of  section  514(c)(9}  with  respect  to 
the  income  it  derives  (indirectly)  from  PIA 
but  not  with  respect  to  the  income  it  derives 
(indirectly)  from  PlB. 

(n)  Effective  date — (1)  In  general. 
Section  514(c)(9)(E).  as  amended  by 
sections  2004(h)  (1)  and  (2)  of  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988,  Pub.  L.  No.  100-647, 
applies  generally  with  respect  to 
property  acquired  by  partnerships  after 
October  13, 1987,  and  to  partnership 
interests  acquired  after  October  13. 

1987. 

(2)  General  effective  date  of  the 
regulations.  Section  1.514(c)-2(a) 
through  (nl)  applies  with  respect  to 
partnership  agreements  entered  into 
after  December  30, 1992,  property 
acquired  by  partnerships,  after 
De^mber  30, 1992,  and  partnership 
interests  acquired  by  qualified 
organizations  after  December  30, 1992 
(other  than  a  partnership  interest  that  at 
all  times  after  October  13, 1987  and 
prior  to  the  acquisition  was  held  by  a 
qualified  organization). 

(3)  Periods  after  June  24,  1990,  and 
prior  to  December  30,  1992.  To  satisfy 
the  requirements  of  section  514(c)(9)(E) 
with  respect  to  partnership  agreements 
entered  into  after  June  24, 1990, 
property  acquired  by  partnerships  after 
June  24, 1990,  and  partnership  interests 
acquired  by  qualified  organizations  after 
June  24, 1990  (other  than  a  partnership 
interest  that  at  all  times  after  October 
13, 1937,  and  prior  to  the  acquisition 
was  held  by  a  qualified  organization)  to 
which  paragraph  (n)(2)  of  this  section 
does  not  apply,  paragraphs  (a)  through 
(m)  of  this  section  must  be  satisfied  as 
of  the  first  day  that  section  514(c)(9)(E) 
applies  with  respect  to  the  partnership, 
property  or  acquired  interest.  For  this 
purpose,  paragraphs  (a)  though  (m)  will 
be  treated  as  satisfied  if  sections  I 


thought  VI  of  Notice  90-41,  90-1  C.B. 
350,  (see  §601.601(d)(2)(ii)(b)  of  this 
chapter)  are  satisfied. 

(4)  Periods  prior  to  the  issuance  of 
Notice  90-41.  With  respect  to 
partnerships  commencing  after  October 
13, 1987,  property  acquired  by 
partnerships  after  October  13, 1987,  and 
partnership  interests  acquired  hy 
qualified  organizations  after  October  13, 
1987,  to  which  neither  paragraph  (n)(2) 
nor  (n)(3)  of  this  section  applies,  the 
Internal  Revenue  Service  will  not 
challenge  an  interpretation  of  section 
514(c)(9)(E)  that  is  reasonable  in  light  of 
the  underlying  purposes  of  section 
514(c)(9)(E)  (as  reflected  in  its 
legislative  history)  and  that  is 
consistently  applied  as  of  the  first  day 
that  section  514(c)(9)(E)  applies  with 
respect  to  the  partnership,  property  or 
acquired  interest.  A  reasonable  method 
includes  a  method  that  substantially 
complies  with  either  sections  I  through 
VI  of  Notice  90-41  or  paragraphs  (a) 
through  (m)  of  this  section. 

(5)  Material  modifications  to 
partnership  agreements.  A  material 
modification  will  cause  a  partnership 
agreement  to  be  treated  as  a  new 
partnership  agreement  in  appropriate 
circumstances  for  purposes  of  this 
paragraph  (n). 

M.P.  Dolan, 

Acting  Commissioner  of  Internal  Revenue. 
(FR  Doc.  92-30430  Filed  12-29-92;  8:45  am] 
BILUNQ  CODE  4830-01-M 


26  CFR  Part  1  and  15a 

[IA-107-911 

RiN  1S45-AQ4a 

Like-kind  Exchanges — Coordination 
With  Section  453;  Hearing  Cancellation 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Cancellation  of  notice  of  public 
hearing  on  proposed  regulations. 

SUMMARY:  This  document  provides 
notice  of  cancellation  of  a  public 
hearing  on  proposed  regulations  relating 
to  the  coordination  of  section  1031(a)(3) 
with  section  453  concerning  like-kind 
exchanges  of  property. 

DATES:  The  public  hearing  originally 
scheduled  for  Wednesday,  January  6, 
1993,  beginning  at  10  a.m.  is  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Slaughter  of  the  Regulations  Unit, 
Assistant  Chief  Counsel  (Corporate), 
202-622-6803,  (not  a  toIl-fi«e  number). 
SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
regulations  under  section  1031  of  the 


Internal  Revenue  Code.  A  notice  of 
public  hearing  appearing  in  the  Federal 
Register  for  Monday,  November  2, 1992 
(57  FR  49436),  announced  that  the 
public  hearing  on  proposed  regulations 
under  section  1031  of  the  Internal 
Revenue  Code  would  be  held  on 
Wednesday,  January  6, 1993,  beginning 
at  10  a.m.,  in  the  Internal  Revenue 
Service  Auditorium,  Seventh  Floor, 
7400  Corridor,  Internal  Revenue  Service 
Building,  1111  Constitution  Avenue, 
NW.,  Washington,  DC. 

The  public  hearing  scheduled  for 
Wednesday,  January  6, 1993,  has  been 
cancelled. 

Dale  D.  Goode, 

Federal  Register  Liaison  Officer,  Assistant 
Chief  Counsel  (Corpomte). 

(FR  Doc.  92-31619  Filed  12-29-92;  8:45  am) 
BILUNG  CODE  4«30-01-M 


DEPARTMENT  OF  JUSTICE 

28  CFR  Part  5 
[AG  Order  No.  1642-92] 

RIN 1105 

Fees  Under  the  Foreign  Agents 
Registration  Act 

AGENCY:  Department  of  Justice. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Justice  is 
implementing  a  statutory  requirement 
that  the  Department  assess  and  collect 
fees  for  registrations  required  by,  and 
other  services  provided  pursuant  to,  the 
Foreign  Agents  Registration  Act  (Act). 
This  rule  establishes  the  initial  fees  and 
delegates  authority  to  the  Assistant 
Attorney  General  for  the  Criminal 
Division  to  adjust  those  fees  bom  time 
to  time  to  recover  the  costs  of  operating 
the  Registration  Unit.  The  rule  also  will 
revise  the  circumstances  in  which  the 
Criminal  Division  will  review  proposed 
conduct  of  any  present  or  prospective 
agent  of  a  foreign  principal  and  state  its 
present  enforcement  intentions  under 
the  Act. 

The  proposed  rule  also  allows 
registrants  to  file  an  original  and  two 
copies  of  documents  required  to  be  filed 
under  the  Act  rather  than  multiple 
originals.  The  proposed  rule  will 
increase  the  cost  of  copies  of  documents 
filed  under  the  Act  provided  to  the 
public  to  fifty  cents  per  page.  This 
change  reflects  the  increased  cost  to  the 
Department  of  producing  the  copies. 
The  proposed  rule  will  establish  fees  to 
cover  the  cost  of  personnel  and 
computer  time  for  research  requests  and 
the  cost  to  the  public  for  a  copy  of  the 
periodic  report  to  the  Congress.  In 
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addition,  the  proposed  rule  provides  for 
the  administrative  termination  of 
registrations  when  the  registrant  is  no 
longer  able  to  file  a  final  statement 
DATES:  Written  comments  must  be 
received  on  or  before  January  29, 1993. 
ADDRESSES:  Please  submit  written 
comments  to  Joseph  E.  Clarkson,  Chief, 
Registraticm  Unit,  Internal  Security 
Section,  Criminal  Division,  United 
States  Department  of  Justice,  1400  New 
York  Avenue,  NW.,  room  9300, 
Washington,  DC  20530. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  E.  Clarkson,  Chief,  Registration 
Unit,  Internal  Security  Section,  Criminal 
Division,  United  States  Department  of 
Justice,  1400  New  York  Avenue,  NW., 
room  9300,  Washington,  DC  20530, 
telephone  (202)  514-1216,  facsimile 
(202)  514-2836.  These  are  not  toH-firee 
numbers. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Act,  22  U.S.C  611-621,  agents  of 
foreign  principals  are  required  to 
register  with  the  Department  of  Justice. 
Title  I  of  Public  Law  102-395  requires 
the  Attorney  General  to  establish  and 
collect  fees  to  recover  the  cost  of 
administering  the  Registration  Unit. 

The  Registration  Unit  accepts  the 
filing  of  required  registration 
statements,  administers  the  registration 
process  and  makes  available  to  the 
public  the  registration  statements.  The 
fees  imposed  by  this  rule  are  designed 
to  recover  the  costs  of  the  Registration 
Unit  fiom  the  registrants,  prospective 
registrants,  and  public  users  of  the 
documents  filed,  and  relieve  taxpayers 
of  the  burden  of  supporting  this 
function. 

The  fees  are  determined  by 
calculating  the  costs  of  the  operation 
and  administration  of  the  Registration 
Unit  and  allocating  those  costs  between 
requests  for  statements  of  the 
enforcement  posture  of  the  Department, 
initial,  supplemental  and  final 
registration  statements,  and  other 
filings,  copies  and  services.  Tbe  costs 
will  change  over  time  to  reflect  the  * 
workload  of  the  Registration  Unit. 
Accordingly,  the  Assistant  Attorney 
General  is  authorized  to  change  these 
fees  from  time  to  time  to  reflect  the 
current  costs  of  operating  and 
administering  the  Registration  Unit  and 
to  recover  those  costs  from  registrants 
and  public  users  of  these  services. 

The  proposed  rule  also  lessens  the 
burden  on  registrants  in  meeting  the 
filing  requirements  of  the  Act  by 
allowing  them  to  file  copies  of 
registration  statements  rather  than 
multiple  originals.  It  also  will  enable  the 
IDepartment  to  terminate  registrations 


when  the  registrant  is  unable  to  file  the 
appropriate  forms. 

ui  accordance  with  5  U.S.C  605(b), 
the  Attorney  General  certifies  that  this 
rule  will  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  This  is  not  a 
major  rule  within  the  meaning  of 
section  1(b)  of  E.0. 12291,  nor  does  it 
have  federalism  implications  warranting 
the  preparation  of  a  Federalism 
Assessment  in  accordance  with  E.O. 
12612. 

List  of  Subjects  in  28  CFR  Part  S 

Aliens;  Foreign  relations;  Reporting 
and  recordkeeping  requirements; 
Security  measures. 

Accordingly,  it  is  proposed  that  part 
5  of  title  28  of  the  C^e  of  Federal 
Regulations  be  amended  as  follows: 

PART  5— ADMINISTRATION  AND 
ENFORCEMENT  OF  THE  FOREIGN 
AGENTS  REGISTRATION  ACT  OF 
1938,  AS  AMENDED 

1.  The  authority  citation  for  part  5  is 
revised  to  read  as  follows; 

Authority;  28  U.S.C  509,  510;  5  U.S.C 
301;  Section  1,  56  Stat.  248,  257;  22  U.S.C 
620;  title  I,  Pub.  L  102-395. 

2.  Section  5.2  is  revised  to  read  as 
follows: 

§5.2  Inquiriw  concerning  application  of 
the  Act 

(a)  General.  Any  present  or 
prospective  agpnt  of  a  foreign  principal, 
or  the  agent’s  attorney,  may  request 
burn  the  Assistant  Attorney  General  a 
statement  of  the  present  enforcement 
intentions  of  the  Department  of  Justice 
under  the  Act  with  respect  to  any 
presently  contemplated  activity,  course 
of  conduct,  expenditure,  receipt  of 
money  or  thing  of  value,  or  transaction, 
and  specifically  with  respect  to  whether 
the  same  requires  registration  and 
disclosure  pursuant  to  the  Act,  or  is 
excluded  from  coverage  or  exempted 
from  registration  and  disclosure  under 
any  provision  of  the  Act. 

(bj  Anonymous,  Hypothetical,  Non- 
party  and  Ex  post  factor  review  requests 
excluded.  The  entire  transaction  which 
is  the  subject  of  the  review  request  must 
be  an  actual,  as  opposed  to  hypothetical, 
transaction  and  involve  disclosed,  as 
opposed  to  anonymous,  agents  and 
principals.  Review  requests  must  be 
submitted  by  a  party  to  the  transaction 
or  the  party’s  attorney,  and  have  no 
application  to  a  party  that  does  not  join 
in  the  request  A  review  request  may  not 
involve  only  past  conduct. 

(c)  Fee.  All  requests  for  statements  of 
the  Department’s  present  enforcement 
intentions  must  be  accompanied  by  a 


non-refundable  filing  fee  submitted  in 
accordance  with  §  5.5. 

(d)  Address.  A  review  request  must  be 
submitted  in  writing  to  the  Assistant 
Attorney  General,  Criminal  Division, 
Attention:  Chief,  Registration  Unit.  The 
mailing  address  is  1400  New  York 
Avenue,  NW.,  room  9300,  Washington, 
DC  20530. 

(e)  Contents.  A  review  request  shall  be 
specific  and  contain  in  detail  all 
relevant  and  material  information 
bearing  on  the  actual  activity,  course  of 
conduct,  expenditure,  receipt  of  money 
or  thing  of  value,  or  transaction  for 
which  review  is  requested.  There  is  no 
prescribed  format  for  the  request,  but 
each  request  must  include:  (1)  The 
identity(ies)  of  the  agent(s)  and  foreign 
principal(s)  involved;  (2)  Ae  nature  of 
the  agent’s  activities  for  or  in  the 
interest  of  the  foreign  principal;  (3)  a 
copy  of  the  existing  or  proposed  written 
contract  with  the  foreign  principal  or  a 
full  description  of  the  terms  and 
conditions  of  each  existing  or  proposed 
oral  agreement;  and  (4)  the  applicable 
statutory  or  regulatory  basis  for  the 
exemption  or  exclusion  claimed. 

(f)  Certification.  If  the  requesting  party 
is  an  individual,  the  review  request 
must  be  signed  by  the  prospective  or 
current  agent,  or,  if  the  requesting  party 
is  not  an  individual,  the  review  request 
must  be  signed  on  behalf  of  each 
requesting  party  by  an  officer,  a  director, 
a  person  performing  the  functions  of  an 
officer  or  a  director  of,  or  an  attorney 
for,  the  requesting  party.  Each  such 
person  signing  the  review  request  must 
certify  that  the  review  request  contains 

a  true,  correct  and  complete  disclosure 
with  resp^  to  the  proposed  conduct. 

(g)  Additional  information.  Each  party 
shall  provide  any  ^ditionai 
information  or  documents  the  Criminal 
Division  may  thereafter  revest  in  order 
to  review  a  matter.  Any  information 
furnished  orally  shall  be  confirmed 
promptly  in  writing,  signed  by  the  same 
person  who  signed  the  initial  review 
request  and  certified  to  be  a  true,  correct 
and  complete  disclosure  of  the 
requested  information. 

(n)  Outcomes.  After  submission  of  a 
review  request,  the  Criminal  Division, 
in  its  discretion,  may  state  its  present 
enforcement  intention  under  the  Act 
with  respect  to  the  proposed  conduct; 
may  decline  to  state  its  present 
enforcement  intention;  or,  if 
circumstances  warrant,  may  take  such 
other  position  or  initiate  siuh  other 
action  as  it  considers  appropriate.  Any 
requesting  party  or  parties  may 
withdraw  a  review  request  at  any  time. 
The  Criminal  Division  remains  fiee, 
however,  to  submit  such  comments  to 
the  requesting  party  or  parties  as  it 


62276  Federal  Register  /  Vol.  57,  No.  251  /  Wednesday,  December  30,  1992  /  Proposed  Rules 


deems  appropriate.  Failure  to  take 
action  after  receipt  of  a  review  request, 
documents  or  information,  whether 
submitted  pursuant  to  this  procedure  or 
otherwise,  shall  not  in  any  way  limit  or 
stop  the  Criminal  Division  from  taking 
any  action  at  such  time  thereafter  as  it 
deems  appropriate.  The  Criminal 
Division  reserves  the  right  to  retain  any 
review  request,  document  or 
information  submitted  to  it  under  this 
procedure  or  otherwise  and  to  use  any 
such  request,  document  or  information 
for  any  governmental  purpose. 

(i)  Time  for  response.  Tne  Criminal 
Division  shall  respond  to  any  review 
request  within  30  days  after  receipt  of 
the  review  request  and  of  any  requested 
additional  information  and  documents. 

(j)  Written  decisions  only.  The 
requesting  party  or  parties  may  rely  only 
upon  a  written  Foreign  Agents 
Registration  Act  review  letter  signed  by 
the  Assistant  Attorney  General  or  his 
delegate. 

(k)  Effect  of  review  letter.  Each  review 
letter  can  be  relied  upon  by  the 
requesting  party  or  parties  to  the  extent 
the  disclosure  was  accurate  and 
complete  and  to  the  extent  the 
disclosure  continues  accurately  and 
completely  to  reflect  circumstances  after 
the  date  of  issuance  of  the  review  letter. 

(l)  Compliance.  Neither  the 
submission  of  a  review  request,  or  its 
tendency,  shall  in  any  way  alter  the 
responsibility  of  the  party  or  parties  to 
comply  with  the  Act. 

3.  S^tion  5.3  is  amended  by 
removing  the  work  “duplicate"  ft’om  the 
first  sentence  and  substituting  the  word 
“triplicate"  in  its  place,  and  inserting 
after  the  first  sentence,  a  sentence  that 
reads  as  follows:  “An  original  document 
and  two  duplicated  meeting  the 
requirements  of  rule  1001(4),  Federal 
Rules  of  Evidence,  shall  be  deemed  to 
meet  this  requirement." 

4.  Section  5.5  is  added  to  read  as 
follows: 

§5.5  Registration  fees. 

(a)  A  registrant  shall  pay  a  registration 
fee  with  each  initial  registration 
statement  (Form  CRM-153)  filed  under 
§  5.200  and  each  supplemental 
registration  statement  (Form  CRM-154) 
under  §  5.203  at  the  time  such 
registration  statement  is  filed.  The 
registration  fee  shall  be  paid  by  United 
States  postal  money  order  or  by  cashiers 
or  certified  check  payable  to  “FARA 
Registration  Unit". 

(o)  Payment  of  fees  shall  accompany 
any  order  for  copies  or  request  for 
information,  and  all  applicable  fees 
shall  be  collected  before  copies  or 
information  will  be  made  available. 
Payment  shall  be  made  by  United  States 


postal  money  order  or  by  cashiers  or 
certified  bank  check  made  payable  to 
“FARA  Registration  Unit". 

(c)  The  fees  shall  be  as  follows: 

(1)  For  initial  registration  statements 
(Form  CRM-153)  under  §  5.200:  $305.00 
per  foreign  principal; 

(2)  For  supplemental  registration 
statements  (Form  CRM-154)  under 

§  5.203:  $305.00  per  foreign  principal: 

(3)  For  statements  of  present 
enforcement  intentions  under  §  5.2: 
$96.00  per  review  request; 

(4)  For  Exhibits  A  and  B  (Forms 
CRM-155  &  CRM  157)  under 

§  5.201(a)(1)  and  (2);  $305.00  per  foreign 
principal  not  currently  reported  under 
§5.200  or  §5.203: 

(5)  For  Exhibits  C  and  D  (no  forms) 
under  §  5.201:  no  fee; 

(6)  For  short  form  registration 
statements  (Form  CRM-156)  under 
§  5.202:  no  fee; 

(7)  For  amendments  (Form  CRM-158) 
under  §  5.204:  no  fee; 

(8)  For  each  quarter  hour  of  search 
time  under  §  5.601  (including  computer 
operator/programmer  time):  $4.00; 

(9)  For  copies  of  registration 
statements  and  supplements, 
amendments,  exhibits  thereto, 
dissemination  reports,  and  copies  of 
political  propaganda  and  other  materials 
contained  in  the  public  files,  under 

§  5.601:  fifty  cents  ($.50)  per  copy  of 
each  page  of  the  material  requested; 

(10)  For  copies  of  registration 
statements  and  supplements, 
amendments,  exhibits  thereto, 
dissemination  reports,  and  copies  of 
political  propaganda  and  other  materials 
contained  in  the  public  files,  produced 
by  computer,  such  as  tapes  or  printouts, 
under  §  5.601:  actual  direct  cost  of 
producing  the  copy,  including  the 
apportionable  costs  of  operator/ 
programmer  salary;  and 

(11)  For  computer  searches  of  records 
through  the  use  of  existing 
programming:  direct  actual  costs, 
including  the  cost  of  operating  a  central 
processing  unit  for  that  portion  of 
operating  time  that  is  directly 
attributable  to  searching  for  records 
responsive  to  a  request  and  the  costs  of 
operator/programmer  salary 
apportionable  to  the  search. 

(d)  The  cost  of  delivery  of  any 
document  by  the  Registration  Unit  by 
any  means  other  than  ordinary  mail 
shall  be  charged  to  the  requester  at  a 
rate  sufficient  to  cover  the  expense  to 
the  Registration  Unit. 

(e)  The  Assistant  Attorney  General  is 
hereby  authorized  to  adjust  the  fees 
established  by  this  section  ft'om  time  to 
time  to  reflect  and  recover  the  costs  of 
the  administrative  of  the  Registration 
Unit  under  the  Act. 


(f)  Fees  collected  under  this  provision 
shall  be  available  for  the  support  of  the 
Registration  Unit. 

(g)  Notwithstanding  §  5.3  of  this  part, 
no  document  required  to  be  filed  under 
the  Act  shall  be  deemed  to  have  been 
filed  unless  it  is  accompanied  by  the 
applicable  fee. 

5.  Section  5.205  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  5.20S  Termination  of  registration. 

«  •  *  •  * 

(d)  Registration  under  the  Act  may  be 
terminated  upon  a  finding  that  the 
registrant  is  unable  to  file  the 
appropriate  forms  to  terminate  the 
registration  as  a  result  of  the  death, 
disability,  or  dissolution  of  the 
registrant. 

6.  Section  5.601  is  revised  to  read  as 
follows: 

§  5.601  Copies  of  records  and  information 
available. 

(a)  Copies  of  registration  statements 
and  supplements,  amendments,  exhibits 
thereto,  dissemination  reports,  and 
copies  of  political  propaganda  and  other 
materials  contained  in  the  public  files, 
may  be  obtained  from  the  Registration 
Unit  upon  payment  of  a  fee  as 
prescribed  in  §  5.5  of  this  part. 

(b)  Information  as  to  the  fee  to  be 
charged  for  copies  of  registration 
statements  and  supplements, 
amendments,  exhibits  thereto, 
dissemination  reports,  and  copies  of 
political  propaganda  and  other  materials 
contained  in  the  public  files,  or  research 
into  and  information  therefrom,  and  the 
time  required  for  the  preparation  of 
such  documents  or  information  may  be 
obtained  upon  request  to  the 
Registration  Unit.  Fee  rates  are 
established  in  §  5.5  of  this  part. 

(c)  The  Registration  Unit  may,  in  its 
discretion,  conduct  computer  searches 
of  records  through  the  use  of  existing 
programming  upon  written  request. 
Information  as  to  the  fee  for  the  conduct 
of  such  computer  searches,  and  the  time 
required  to  conduct  such  computer 
searches,  may  be  obtained  upon  request 
to  the  Registration  Unit.  A  written 
request  for  computer  searches  of  records 
shall  include  a  deposit  in  the  amount 
specified  by  the  Registration  Unit, 
which  shall  be  the  Registration  Unit's 
estimate  of  the  actual  fees.  The 
Registration  Unit  is  not  required  to  alter 
or  develop  programming  to  conduct  a 
search.  Fee  rates  are  established  in  §  5.5 
of  this  part. 

7.  Section  5.1101  is  added  to  read  as 
follows: 
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§5.1101  Copies  of  the  Report  of  the 
Attorney  Gerieral. 

Copies  of  the  Report  of  the  Attorney 
General  to  the  Congress  on  the 
Administration  of  the  Foreign  Agents 
Registration  Act  of  1938,  as  amended, 
shall  be  sold  to  the  public  by  the 
Registration  Unit,  as  available,  at  a 
charge  not  less  than  the  actual  cost  of 
production  and  distribution. 

Dated;  December  17, 1992. 

William  P.  Barr, 

Attorney  General. 

IFR  Doc.  92-31400  Filed  12-29-92;  8:45  ami 
BILUNG  CODC 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  920 

Maryland  Permanent  Regulatory 
Program;  Effluent  Standards 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  OSM  is  announcing  receipt 
and  requesting  comments  on  a  proposed 
amendment  to  the  Maryland  permanent 
regulatory  program  (hereinafter  referred 
to  as  the  Maryland  program)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
amendment  adopts,  by  reference, 
applicable  State  laws  and  regulations, 
the  Federal  Clean  Water  Act,  as 
amended,  and  the  U.S.  Environmental 
Protection  Agency’s  regulations,  40  CFR 
part  434,  to  regulate  discharges  of  water 
from  areas  disturbed  by  coal  mining. 

This  document  sets  forth  the  times 
and  locations  that  the  Maryland 
program  and  the  proposed  amendment 
to  that  program  are  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  amendment 
and  the  procedures  that  will  be  followed 
regarding  the  public  hearing,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on  January 
29, 1993  to  ensure  consideration  in  the 
rulemaking  process.  If  requested,  a 
public  hearing  on  the  amendment  will 
be  held  at  9  a.m.  on  January  25, 1993. 
Requests  to  present  oral  testimony  at  the 
hearing  must  be  received  on  or  before  4 
p.m.  on  January  14, 1993. 

ADDRESSES:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Robert 
J.  Biggi,  Director,  Harrisburg  Field 


Office,  at  the  address  listed  below. 

Copies  of  the  Maryland  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 

Each  requestor  may  receive,  free  of 
charge,  one  copy  of  the  proposed 
amendment  by  contacting  OSM’s 
Harrisburg  Field  Offfce. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Harrisburg  Field 
Office,  Harrisburg  Transportation 
Center,  Third  Floor,  suite  3C,  4th  and 
Market  Streets,  Harrisburg, 
Pennsylvania  17101,  Telephone;  (717) 
782-4036 

Maryland  Bureau  of  Mines,  160  South 
Water  Street,  Frostburg,  Maryland 
21532,  Telephone  (301)  689-4136 
A  public  hearing,  if  held,  will  be  at 
the  Penn  Harris  Motor  Inn  and 
Convention  Center  at  the  Camp  Hill 
Bypass  and  U.S.  Routes  11  and  15, 

Camp  Hill,  Pennsylvania,  or  at  some 
other  location  in  the  area  of  interested 
parties. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Biggi,  Director,  Harrisburg 
Field  Office,  (717)  782-4036. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Maryland 
Program 

The  Secretary  of  the  Interior  approved 
the  Maryland  program  on  February  18, 
1982.  Information  on  the  background  of 
the  Maryland  program  including  the 
Secretary’s  findings,  the  disposition  of 
comments  and  a  detailed  explanation  of 
the  conditions  of  approval  of  the 
Maryland  program  can  be  found  in  the 
February  18, 1982,  Federal  Register  (47 
FR  7214-7217).  Subsequent  actions 
concerning  amendments  to  the 
Maryland  program  are  in  30  CFR  920.15 
and  30  CFR  920.16. 

II.  Discussion  of  Amendment 

The  Maryland  Bureau  of  Mines 
submitted  a  program  amendment  to 
OSM  on  October  21, 1992.  The 
amendment  (Administrative  Record 
Number  MD-559.04)  deletes  the  current 
provisions  of  the  Code  of  Maryland 
Regulations  (COMAR),  08.13.09.24B 
(Water  Quality  Standards  and  Effluent 
Limitations),  except  subsection  (9) 
which  is  renumbered  as  subsection  (2). 
The  amendment  replaces  the  deleted 
language  and  is  cited  as  COMAR 
08.13.09.24B(1).  The  amendment 
incorporates  by  reference  applicable 
Federal  and  State  statutes,  as  well  as 
implementing  regulations,  by  using 
language  similar  to  the  provisions  in  the 


Federal  rule  at  30  CFR  816.42 
(Hydraulic  balance:  Water  quality 
standards  and  effluent  limitations),  to 
regulate  water  discharges  from  coal 
mining  areas.  The  proposed  amendment 
states: 

(1)  Discharges  of  water  from  areas 
disturbed  by  surface  mining  shall  be 
made  in  compliance  with  applicable 
State  laws  and  regulations,  the  Federal 
Clean  Water  Act,  as  amended,  and  with 
effluent  limitations  for  coal  mining 
promulgated  by  the  U.S.  Environmental 
Protection  Agency  set  forth  in  40  CFR 
Part  434. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  now  seeking 
comments  on  whether  the  amendment 
proposed  by  Maryland  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  Maryland  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter’s  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Harrisburg  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  4  p.m.  on 
January  14, 1993.  If  no  one  requests  an 
opportunity  to  comment  at  a  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions.  The  public 
hearing  will  continue  on  the  specified 
date  until  all  persons  scheduled  to 
comment  have  been  heard.  Persons  in 
the  audience  who  have  not  been 
scheduled  to  comment,  and  who  wish  to 
do  so,  will  be  heard  following  those 
scheduled.  The  hearing  will  end  after  all 
persons  scheduled  to  comment  and 
persons  present  in  the  audience  who 
wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
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hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  at  the  Harrisburg 
Field  Office  by  contacting  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  will  be 
open  to  the  public  and,  if  possible, 
notices  of  meetings  will  be  posted  at  the 
locations  listed  under  ADDRESSES.  A 
written  summary  of  each  meeting  will 
be  made  part  of  the  Administrative 
Record. 

Executive  Order  12291 

On  ]uly  12, 1984,  the  Office  of 
Management  and  Budget  (OMB)  granted 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  an 
exemption  from  sections  3, 4,  7  and  8 
of  Executive  Order  12291  for  actions 
related  to  approval  or  conditional 
approval  of  State  regulatory  programs, 
actions  and  program  amendments. 
Therefore,  preparation  of  a  regulatory 
impact  analysis  is  not  necessary  and 
ON^  regulatory  review  is  not  required. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  sutm  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of  the 
Surface  Mining  Control  and 
Reclamation  A^  (SMCRA)  (30  U.S.C. 
1253  and  1255)  and  30  CFR  730.11, 
732.13  and  732.1 7(h)(10),  decisions  on 
proposed  State  regulatory  programs  and 
program  amendments  submitted  by  the 
States  must  be  based  solely  on  a 
determination  of  whether  the  submittal 
is  consistent  with  SMCRA  and  its 
implementing  Federal  regulations  and 
whether  the  other  requirements  of  30 
CFR  parts  730,  731,  and  732  have  been 
met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  the  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)l 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(c)  of  the  National 
Environmental  Policy  Act,  42  U.S.C 
4332(2)(C). 


Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 

3507  et  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq).  The  State  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  efiect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  1^  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  nue  would  have  a 
significant  economic  impact,  the 
E)epartment  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  Part  920 
Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated;  November  5, 1992. 

JefiErey  D.  Jairett, 

Acting  Assistant  Director,  Eastern  Support 
Center. 

(FR  Doc.  92-31375  Filed  12-29-92;  8:45  am] 
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30  CFR  Part  925 

Missouri  Permanent  Regulatory 
Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amendment. 

SUMMARY:  OSM  is  announcing  the 
receipt  of  a  proposed  amendment  to  the 
Missouri  permanent  regulatory  program 
(the  “Missouri  program”)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consists  of 
changes  to  provisions  of  the  Missouri 
regulations  pertaining  to  signs  and 
markers,  surface  and  underground 
hydrology,  coal  waste  disposal,  fish  and 
wildlife,  backfilling  and  grading, 
revegetation,  land  use,  roads,  coal 
exploration,  mining  near  public  roads, 


permit  confidentiality,  threatened  and 
endangered  species,  buffer  zones, 
sediment  ponds,  acid-  and  toxic-forming 
materials,  operations  and  reclamation 
plans,  public  notice,  permit  application 
requirements,  performance  bonding, 
release  of  reclamation  liability,  bond 
forfeiture,  assessments  to  the  land 
reclamation  fund,  definitions,  notices  of 
violation,  and  penalty  assessment.  The 
amendment  is  intended  to  revise  the 
State  program  to  be  consistent  with  the 
corresponding  Federal  standards,  clarify 
ambiguities,  and  improve  operational 
efficiency. 

This  notice  sets  forth  the  times  and 
locations  that  the  Missouri  program  and 
proposed  amendment  to  that  program 
are  available  for  public  inspection,  the 
comment  period  during  which 
interested  persons  may  submit  written 
comments  on  the  proposed  amendment, 
and  procedures  that  will  be  followed 
regaling  the  public  heming,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  by  4  p.m.,  c.8.t  January  29, 
1993.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  January  25, 1993.  Requests  to  present 
oral  testimony  af  the  hearing  must  be 
received  by  4  p.m.,  c.s.t.  on  January  14, 
1993. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Jerry  R. 
Ennis  at  the  address  listed  below. 

Copies  of  the  Missouri  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Kansas  City  Field 
Office. 

Jerry  R.  Ennis,  Director,  Kansas  City 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  934 
Wyandotte,  room  500,  Kansas  City, 
MO  64105  Telephone:  (816)  374- 
6405. 

Missouri  Department  of  Natural 
Resources,  Land  Reclamation 
Program,  205  Jefferson  Street,  P.O. 
Box  176,  Jefferson  City,  MO  65102, 
Telephone:  (314)  751-4041. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerry  R.  Ennis,  telephone:  (816)  374- 
6405. 

SUPPLEMENTARY  INFORMATION: 

1.  Background  on  the  Missouri  Program 
On  November  21, 1980,  the  Secretary 
of  Interior  conditionally  approved  the 
Missouri  program.  General  background 
information  on  the  Missoiui  program, 
including  the  Secretary’s  findings,  the 
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disposition  of  comments,  and  the 
conditions  of  approval  of  the  Missouri 
program  can  be  found  in  the  November 
21, 1980,  Federal  Register  (45  FR 
77017).  Subsequent  actions  concerning 
Missouri's  program  and  program 
amendments  can  be  found  at  30  CFR 
925.12,  925.15,  and  925.16. 


II.  Discussion  of  Pressed  Amendment 


By  letter  dated  October  19, 1992 
(Administrative  Record  No.  MO-555), 
Missouri  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Missouri  submitted  the 
proposed  amendment  with  the  intent  of 
satisfying  the  required  program 
amendments  at  30  CFR  925.16(f)(1)  (57 
FR  44660);  925.16(g)(9),  (10),  (11),  (13), 
(14),  (15),  (16),  (17),  (18),  and  (19)  (56 
FR  21281);  and  925.16(p)(l)  throu^ 

(21)  (57  FR  44660).  Missouri  identified 
additional  regulations  that  required 
amendment  in  order  to  clarify  their 
purposes  and  to  be  consistent  with  their 
Federal  counterparts.  The  amendment 
also  contains  nonsubstantive  revisions 
to  eliminate  editorial  and  typographical 
errors  and  to  accomplish  necessary 
recodiHcation  required  by  the  addition 
or  deletion  of  provisions. 

The  substantive  changes  proposed  by 
Missouri  are  discussed  briefly  below: 

(1)  Bonded  Area  Markers 


10  CSR  40-3.010(5):  Missouri 
proposes  to  add  the  requirement  that 
bond  released  segments  of  a  permit  area 
shall  be  marked  at  the  time  of  the 
release  inspection  unless  they  are 
already  delineated  by  the  natural  or 
man-made  boundaries. 


(2)  Water  Quality  Standards  and 
Effluent  Limitations 

10  CSR  40-3.040  and  3.200(2)(A)1: 
Missouri  proposes  to  delete  the 
exclusion  of  certain  revegetated  areas 
h-om  total  suspended  solids  effluent 
limitations. 


(3)  Sedimentation  Ponds 

10  CSR  40-3.040  and  3.200(6)(H),  (T), 
and  (U):  Missouri  proposes  to  revise 
these  provisions  to  require  that 
sediment  ponds  be  designed, 
construct^,  and  maintained  to  provide 
periodic  sediment  removal  sufheient  to 
maintain  adequate  volume  for  the 
design  event;  to  correct  a  referenced 
citation;  and  to  require  that  removal  of 
sedimentation  ponds  must  be 
authorized  and  that  in  no  case  shall. the 
structure  be  removed  sooner  than  2 
years  after  the  last  augmented  seeding. 

(4)  Acid-  and  Toxic-Forming  Materials 

10  CSR  40-3.040(9):  Missouri 
proposes  to  revise  this  provision  to 


require  that  drainage  from  these 
materials  into  ground  and  surface  water 
be  avoided  by  identifying  and  burying 
and/or  treating  when  necessary, 
materials  which  may  adversely  affect 
water  quality  or  be  detrimental  to 
vegetation  or  to  public  health  and  safety 
if  not  buried  and/or  treated. 

(5)  Permanent  and  Temporary 
Impoundment  Dams  and  Embankments 

10  CSR  40-3.040  and  3.200(10)(I): 
Missouri  proposes  to  revise  this 
provision  by  adding  the  requirement 
that  certification  reports  include  a 
discussion  on  any  appearance  of 
instability,  structural  weakness,  or  other 
hazardous  conditions. 

(6)  Covering  Coal  and  Acid-  and  Toxic- 
Forming  Materials 

10  CSR  40-3.1  10(3MA):  Missouri 
proposes  to  revise  this  provision  to  state 
that  exposed  coal  seams  and 
combustible  materials,  including  coal 
processing  waste,  shall  be  defined  as 
being  adequately  covered  with  a 
minimum  of  4  feet  of  nontoxic-, 
nonacid-producing  materials  unless 
otherwise  demonstrated.  In  addition, 
combustible  materials  and  coal 
processing  waste  shall  not  be  buried  or 
stored  in  proximity  to  a  drainage  course 
so  as  to  cause  or  pose  a  threat  of  water 
pollution. 

(7)  Regrading  or  Stabilizing  Rills  and 
Gullies 

10  CSR  40-3.1 10(6)(B):  Missouri 
proposes  to  add  a  requirement  that  on 
areas  that  have  been  previously  mined 
where  topsoil  is  not  available,  the 
requirements  of  regrading  or  stabilizing 
rills  and  gullies,  pursuant  to  10  CSR  40- 
3.110(6)(A),  apply  after  Hnal  grading, 
except  that  the  area  need  not  be 
topsoiled. 

(8)  Stocking  Rates  of  Trees,  Shrubs,  and 
Half-shrubs 

10  CSR  40-3.120  and  3.270  (7)(C)2. 
and  (C)3:  Missouri  proposes  to  revise 
this  provision  to  require  that  stocking 
rates  on  the  revegetated  area  shall 
approximate  the  stocking  and  ground 
cover  approved  in  the  permit. 

(9)  Post-Mining  Land  Use  Requirements 

10  CSR  40-3.130(2)  and  (3):  Missouri 

proposes  to  revise  these  provisions  to 
require  that  when  determining  the 
premining  uses  of  land,  the  premining 
uses  of  land  to  which  the  postmining 
land  use  is  compared  shall  be  those  uses 
which  the  land  previously  supported,  if 
the  land  had  not  been  previously  mined 
and  has  been  properly  managed.  The 
postmining  land  use  for  land  that  has 
been  previously  mined  and  not 


reclaimed  shall  be  judged  on  the  basis 
of  the  land  use  that  existed  prior  to  and 
mining,  provided  that,  if  the  land 
cannot  be  reclaimed  to  the  land  use  that 
existed  prior  to  any  mining  because  of 
the  previously  mined  condition,  the 
postmining  land  use  shall  be  judged  on 
the  basis  of  the  highest  and  best  use  that 
can  be  achieved  which  is  compatible 
with  surrounding  areas  and  does  not 
require  the  disturbance  of  areas 
previously  unaffected  by  mining.  In 
addition,  concerning  the  criteria  for 
alternative  postmining  land  uses,  higher 
and  better  uses  may  be  approved  by  the 
regulatory  authority  as  alternative 
postmining  land  uses  after  consultation 
with  the  landowner  or  the  land 
management  agency  having  jurisdiction 
over  the  lands,  if  the  propos^  uses 
meet  the  following  criteria:  There  is  a 
reasonable  likelihood  for  achievement 
of  the  use;  the  use  does  not  present  any 
actual  or  probably  hazard  to  public 
health  or  safety,  or  threat  of  water 
diminution  or  pollution;  the  use  will 
not  be  impractical  or  unreasonable;  will 
not  be  inconsistent  with  applicable  land 
use  policies  or  plans;  will  not  involve 
unreasonable  delay  in  reclamation;  and 
will  not  cause  or  contribute  to  violation 
of  Federal,  State  or  local  law. 

(10)  Class  I  Roads 

10  CSR  40-3.140(l)(A)  and  (D): 
Missouri  proposes  to  revise  these  Class 
1  road  provisions  to  additionally  require 
the  control  or  prevention  of  dust 
occurring  on  other  exposed  surfaces,  not 
just  road  surfaces.  In  addition,  Missouri 
requires  that  construction  or 
reconstruction  of  Class  I  roads  must  be 
certihed  in  a  report  to  the  State  director. 
The  report  shall  indicate  that  the  Class 

I  road  has  been  constructed  or 
reconstructed  as  designed  and  in 
accordance  with  the  approved  plan. 

(11)  Class  II  Roads 

10  CSR  40-3.140(8)(D)l:  Missouri 
proposes  to  revise  this  provision  to 
require  that  construction  or 
reconstruction  of  Class  11  roads  must  be 
certified  in  a  report  to  the  State  director. 
The  report  shall  indicate  that  the  Class 

II  road  has  been  constructed  or 
reconstructed  as  designed  and  in 
accordance  with  the  approved  plan. 

(12)  Procedures  for  Prohibitions  and 
Limitations  on  Mining  in  Certain  Areas 

10  CSR  40-5.010(3)(D):  Missouri 
proposes  to  revise  this  provision  to 
require  in  part  that  where  the  applicant 
proposes  to  close  or  relocate  any  public 
road,  the  commission  or  State  director 
or  the  appropriate  public  road  authority 
designated  by  the  State  director  shall 
require  the  applicant  to  obtain  necessary 
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approvals  of  the  public  road  authority 
with  furisdiction,  and  provide  public 
notice  in  the  newspaper  of  general 
circulation  in  the  affected  locale.  If  a 
hearing  is  requested,  a  public  notice  of 
the  location,  date,  and  time  of  the 
hearing  shall  be  published  in  a 
newspaper  of  general  circulation  in  the 
affected  locale  2  weeks  prior  to  the 
hearing. 

(13)  Permit  Application-Identification  of 
Interests 

10  CSR  40-6.030  and  6.100(1)(G): 
Missouri  proposes  to  add  the 
requirement  that  if  requested  by  the 
applicant,  any  information  required  by 
this  subsection  which  is  not  on  public 
file  pursuant  to  State  law  shall  Iw  held 
in  confidence  by  the  State  director,  as 
provided  under  10  CSR  40- 
6.070(6KC){2). 

(14)  Geolo^c  Test  Borings  and  Core 
Samples 

10  CSR  40-6.040(5)(B)l.C;  Missouri 
proposes  to  revise  this  provision  to 
delete  the  requirement  for  testing 
samples  for  compaction  and  erodibility. 

(15)  Threatened  and  Endangered 
Species 

10  CSR  40-6.040  and  6.110(11)(E): 
Missouri  proposes  to  revise  these 
provisions  to  clarify  the  applicability  of 
these  r^ulations  under  the  Endangered 
Species  Act  of  1973  as  amended  (16 
U.S.C.  1531,  et  seq.)  or  those  species  or 
habitats  protected  by  the  State  of 
Missouri  Rare  and  Endangered  Species 
as  determined  by  the  Missouri 
Department  of  Conservation 

(16)  Maps 

10  CSR  40-6.040(14)(L):  Missoiui 
proposes  to  add  the  requirement  that  ail 
huffier  zones  as  defined  at  10  CSR  40- 
8.010(1)(A)  must  be  identified  on  permit 
maps. 

(17)  Operations  Plan 

10  CSR  40-6.050(2)(B)4  and  (5)(B)5 
and  (5)(B)8:  Missouri  proposes  to  clarify 
that  required  narratives  concerning  coal 
and  noncoal  wastes  should  be  in 
accordance  with  the  appropriate 
sections  of  10  CSR  40-3.080. 

(18)  Fish  and  Wildlife  Plan 

10  CSR  4(>-6.050(7)(A)  and 
6.120(12)(A):  Missouri  proposes  to 
clarify  that  the  plan  requirements  must 
be  consistent  with  the  Endangered 
Species  Act  of  1973  as  amended  (16 
U.S.C  1531  et  seq.) 

( 1 9)  Informal  Conferences 

10  CSR  40-6.070(5KA)3  and  (B): 
Missouri  proposes  to  revise  this 


provision  to  require  that  requests  for 
informal  conferences  be  Hied  not  later 
than  30  days  after  the  last  publication  of 
the  newspaper  advertisement  in 
subsection  (2}(A)  of  this  rule. 

(20)  Improvidently  Issued  Permit 

10  CSR  40-6.070(11)(A)1:  Missouri 
proposes  to  revise  this  provision  to 
require  that  the  State  director  review  the 
circumstances  under  which  a  permit 
was  issued  where  the  State  director  has 
reason  to  believe  a  surface  coal  mining 
and  reclamation  permit  was 
improvidently  issued. 

(21)  Self-Bonding  Definition 

10  CSR  40-7.011(lMC):  Missouri 
proposes  to  revise  this  definition  to 
mean  an  indemnity  agreement  in  a  sum 
certain  executed  by  the  applicant  or  by 
the  applicant  and  any  corporate 
guarantor  and  made  payable  to  the  State 
of  Missouri,  with  or  without  separate 
surety. 

(22)  Bequirement  to  File  a  Bond 

10  CSR  40-7.01 1(2){ A):  Missouri 
proposes  to  revise  this  provision  to 
require  that  the  performance  bond  shall 
be  conditioned  upon  the  faithful 
performance  of  all  the  requirements  of 
the  Surface  Coal  Mining  Law,  the 
regulatory  program,  the  permit  and  the 
reclamation  plan,  and  bonded  liability 
shall  continue  until  reclamation  is 
completed  and  approved  by  the 
commission. 

(23)  Incremental  Bonding 

10  CSR  40-7.01 1(3)(D):  Missouri 
proposes  to  add  the  requirement  that  the 
operator  shall  identify  the  initial  and 
successive  areas  or  increments  for 
bonding  on  the  permit  application  map 
submitted  for  approval  as  provided  in 
the  application  and  shall  specify  the 
bond  amount  to  be  provide  for  each 
area  or  increment. 

(24)  Bond  Amounts 

10  CSR  40-7.011(4)(F).(G),(H),  and  (I); 
Missouri  proposes  to  revise  this 
provision  to  require  that  the  amount  of 
a  full  cost  bond  and  the  terms  of  each 
acceptance  of  the  applicant’s  bond  shall 
be  adjusted  by  the  commission  from 
time  to  time  as  affected  land  acreages 
are  increased  or  decreased  or  where  the 
cost  of  future  reclamation  changes. 

Missouri  proposes  that  the  State 
director  shall  provide  notice  of  any 
proposed  adjustment  to  the  bond 
amount  to  the  permittee,  the  surety,  and 
any  person  wi^  a  property  interest  in 
collateral  who  has  requested 
notification:  and  shall  provide  the 
permittee  an  opportunity  for  an 
informal  conference  on  the  adjustment. 


Missouri  proposes  that  a  permittee 
may  request  reduction  of  the  amount  of 
the  performance  bond  upon  submission 
of  evidence  to  the  regulatory  authority 
proving  that  the  permittee’s  method  of 
operation  or  other  circumstances 
reduces  the  estimated  cost  for  the 
regulatory  authority  to  reclaim  the 
bonded  area.  Bond  adjustments  which 
involve  undisturbed  land  or  revision  of 
the  cost  estimate  of  reclamation  are  not 
considered  bond  releases  subject  to 
procedures  of  10  CSR  40-7.021. 

Missouri  proposes  that  in  the  event 
that  an  approved  permit  is  revised  in 
accordance  with  10  CSR  40-6,  the  State 
director  shall  review  the  bond  for 
adequacy  and,  if  necessary,  shall  require 
adjustment  of  the  bond  to  conform  to 
the  permit  as  revised. 

(25)  Surety  Bonds 

10  CSR  40-7.011  (5)(A)2  and  {5){A)8: 
Missouri  proposes  to  revise  the 
exception  to  the  noncancellability  of  a 
surety  bond  to  provide  that  surety  bond 
coverage  for  lands  not  disturbed  may  be 
canceled  if  the  surety  provides  written 
notification  and  the  State  director  is  in 
agreement.  Also,  that  the  State  director 
shall  advise  the  surety,  within  30  days 
after  receipt  of  a  notice  to  cancel  bond, 
whether  the  bond  may  be  canceled  on 
an  undisturbed  area. 

Missouri  proposes  to  add  the 
requirement  that  the  bond  shall  provide 
a  mechanism  for  a  bank  or  surety 
company  to  give  prompt  notice  to  the 
regulatory  authority  and  the  permittee 
of  any  action  filed  alleging  the 
insolvency  or  bankruptcy  of  the  surety 
company,  the  bank,  or  the  permittee,  or 
alleging  any  violations  which  would 
result  in  suspension  or  revocation  of  the 
surety  or  bank  charter  or  license  to  do 
business. 

(26)  Personal  Bonds 

10  CSR  40-7.011  (5)(B)2.  and  (5)(B)7: 
Missouri  proposes  to  revise  the 
provisions  to  require  in  part  that 
certificates  of  deposit  be  made  payable 
to  or  assigned  to  the  State  of  Missouri, 
both  in  writing  and  upon  the  records  of 
the  bank  issuing  the  certificates,  and 
shall  be  automatically  renewable  at  the 
end  of  the  term  of  the  certificate.  If 
assigned,  banks  issuing  the  certificate(s) 
must  waive  ail  rights  of  set  oft  or  liens 
against  the  certificate(s). 

Missouri  proposes  to  add  the 
requirement  that  the  bond  shall  provide 
a  mechanism  for  a  bank  or  surety 
company  to  give  prompt  notice  to  the 
regulatory  authority  and  the  permittee 
of  any  action  filed  alleging  the 
insolvency  or  bankruptcy  of  the  surety 
company,  the  bank  or  the  permittee,  or 
alleging  any  violations  which  would 
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result  in  suspension  or  revocation  of  the 
surety  or  bank  charter  or  license  to  do 
business. 

Missouri  proposes  to  also  revise  this 
provision  to  require  immediate 
compliance  with  10  CSR  40-3.150(4)  In 
the  event  a  cessation  order  is  issued. 

The  operator  shall  also  immediately 
begin  to  conduct  reclamation  operations 
in  accordance  with  the  reclamation 
plan. 

(27)  Self-Bonding 

10  CSR  40-7.011  (5)(D)2.C.  and 
(5){D)2.D.,  and  (5)(D)5.A.  and  (5)(D)5.B: 
Missouri  proposes  to  revise  these 
provisions  to  require  that:  an  applicant 
submit  financial  information  lowing  a 
ratio  of  total  liabilities  to  net  worth  of 
two  and  one-half  times  or  less  and  a 
ratio  of  current  assets  to  current 
liabilities  of  1.2  times  or  greater;  the 
applicant’s  fixed  assets  in  the  United 
States  total  at  least  $20  million  and  the 
applicant  has  a  ratio  of  total  liabilities 
to  net  worth  of  two  and  one-half  times 
or  less  and  a  ratio  of  current  assets  to 
liabilities  of  1.2  times  or  greater;  and 
that  the  applicant  submit  Hnancial 
statements  for  the  last  complete  hscal 
year  accompanied  by  a  report  prepared 
by  an  independent  certified  public 
accountant  in  conformity  with  generally 
accepted  accounting  principles. 

Missouri  proposes  to  revise  its 
provision  to  require  that  self-bond 
indemnity  agreements  be  executed  and 
signed  by  all  persons  and  parties  who 
are  to  be  bound  by  it,  including  the 
parent  corporate  guarantor  and/or  a 
third  party  nonparent  corporate 
guarantor  and  shall  bind  each  jointly 
and  severally. 

Missouri  proposes  to  revise  its 
provision  to  require  that  corporations 
applying  for  a  self-bond,  and  parent  and 
nonparent  corporations  guaranteeing  a 
permittee’s  self-bond,  shall  submit  an 
indenuiity  agreement  signed  by  two 
corporate  officers  who  are  authorized  to 
bind  the  corporations. 

(28)  Duration  and  Release  of 
Reclamation  Liability 

10  CSR  40-7.021  (2)(B)1,  and  (2)(B)4., 
and  (2)(D)2:  Missouri  proposes  to  revise 
these  provisions  to  require  that  an  area 
shall  qualify  for  release  of  Phase  11 
liability  when  a  permanent  vegetative 
cover  that  meets  the  approved 
reclamation  plan  and  is  sufficient  to 
control  erosion  is  in  place  and  no 
further  augmentatimi  of  the  vegetation  is 
necessary.  The  revision  would  further 
require  that  a  plan  for  achieving  Phase 
III  release  has  been  approved  for  the 
area  requested  for  release,  and  the  plan 
has  been  incorporated  into  the  permit, 
except  for  prime  farmland  soils  in 


which  case  the  soil  productivity  for 
prime  farmlands  shall  have  been 
returned  to  the  equivalent  levels  of  yield 
as  nonmined  land  of  the  same  soil  type 
in  the  surrounding  area  under 
equivalent  management  practices  as 
determined  from  the  soli  survey 
performed  pursuant  to  10  CSR  40-4.030. 

Mi^ouri  proposes  to  require  that  full 
cost  bonds  shall  have  up  to  60-percent 
released  when  Phase  1  liability  is 
released.  After  completion  of  Phase  II. 
the  State  director  shall  retain  the 
amount  of  bond  for  the  vegetated  area 
which  would  be  sufficient  to  cover  the 
cost  of  reestablishing  vegetation  if 
established  by  a  third  party  and  the 
amount  of  bond  necessary  to  abate  any 
water  pollution  caused  by  the 
contributing  of  suspended  solids  to 
stream  flow  or  runoff  outside  the  permit 
area  in  excess  of  the  requirements  sat  by 
chapter  3.  Finally,  lOG-percent  of  the 
bond  shall  be  released  when  Phase  III 
liability  is  released. 

(29)  Bond  Forfeiture 

10  CSR  4O-7.031(3)(B):  Missouri 
proposes  to  add  an  exception 
concerning  conditions  of  the  regulatory 
program.  The  performer  of  reclamation 
shall  demonstrate  they  have  the  ability 
to  satisfy  the  conditions,  except  that 
where  the  commission  may  approve 
partial  releases  authorized  under  10 
CSR  40-7.021(2),  no  surety,  issuer,  or 
guarantor  liability  shall  be  released  until 
successful  completion  of  all  reclamation 
luider  the  terms  of  the  permit,  including 
applicable  liability  periods  of  10  CSR 
40-7.021(1). 

(30)  Definitions 

10  CSR  40-8.010(1)(A)13  and  71: 
Missouri  proposes  to  add  a  definition  of 
bufier  zone  that  would  provide  a 
boundary  which  establishes  a  limit  of 
mining  related  disturbance  beyond 
which  a  variance  to  the  regulations  must 
be  obtained  before  disturbance. 

Missouri  proposes  to  revise  the 
definition  of  previously  mined  area  to 
exclude  highwalls  created  after  August 
3, 1977,  and  all  folly  reclaimed  sites. 

(31)  Enforcement  of  Notices  of  Violation 

10  CSR  40-«.030(7)(A):  Missouri 
proposes  to  revise  this  provision  to 
require  that  the  commission  or  State 
director  may  modify,  terminate,  or 
vacate  a  notice  of  violation  and  may 
extend  the  time  for  abatement  if  the 
failure  to  abate  within  the  time 
previously  set  was  not  caused  by  lack  of 
diligence  on  the  part  of  the  person  to 
whom  it  was  issued  in  accordance  with 
10  CSR  40-8.040. 


(32)  Procedures  for  Informal  Assessment 
Conference 

10  CSR  4a-8.040(8)(K):  Missouri 
proposes  to  revise  this  provision  to 
require  that  if  the  settlement  agreement 
is  disapproved,  or  if  payment  is  not 
made  within  30  days  of  commission 
approval,  the  State  director  shall  refer 
the  agreement  to  the  commission  so  that 
they  might  enforce  the  agreement  or 
rescind  it  and  affirm,  raise,  lower,  or 
vacate  the  penalty  within  30  days  of  die 
rescission. 

(33)  Habitual  Violator 

10  CSR  40-8.040(9):  Missouri 
proposes  to  add  this  provision  to  define 
a  habitual  violator  as  a  person, 
permittee,  or  operator  that  has 
established  a  pattern  of  violations  of  any 
requirements  of  the  Surface  Coal  Mining 
Law,  its  promulgated  regulations,  or  the 
permit.  The  pattern  of  violations  is 
described  in  10  CSR  40-7.031(l)(F). 

Missouri  proposes  to  require  that  if  a 
person,  permittee,  or  operator  is  found 
to  be  a  habitual  violator  of  the  Surface 
Coal  Mining  Law,  land  reclamation  laws 
of  other  States,  or  other  Missouri  or 
Federal  laws  pertaining  to  land 
reclamation,  a  civil  penalty  for  the  same 
violation  by  the  attorney  general  and  a 
judicial  assessment  of  a  civil  penalty 
may  be  made  for  the  same  violation  in 
addition  to  the  assessment  of  an 
administrative  penalty. 

Additionally,  if  a  person,  permittee, 
or  operator  is  not  a  habitual  violator,  the 
administrative  penalty  shall  preclude 
the  [assessment  of  a]  civil  penalty  by  the 
attorney  general  and  the  judicial 
assessment  of  a  civil  penalty. 

(34)  Payment  of  the  Penalty 

10  CSR  40-8.040  (10)  and  (11): 
Missouri  proposes  to  add  the  provision 
that  any  penalty  assessed  under  this 
rule  shall  be  paid  to  the  county  treasurer 
of  the  county  where  the  violation 
occurred  and  credited  to  the  school 
fond. 

Missouri  further  proposes  that  the 
regulations  in  this  rule  may  be  used  for 
the  assessment  of  civil  or  administrative 
penalties. 

III.  Public  Comment  Procedures 
In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Missouri  program. 

Written  Comments 

Written  comments  should  be  ^)ecific. 
pertain  only  to  the  issue  proposed  in 
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this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter’s  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Kansas  City  Field  OfHce 
will  not  necessarily  be  considered  in  the 
Hnal  rulemaking  or  included  in  the 
administrative  record. 

Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  4  p.m.,  C.S.t. 
January  14. 1993.  The  location  and  time 
of  the  hearing  will  be  arranged  with 
those  persons  requesting  the  hearing.  If 
no  one  requests  an  opportunity  to  testify 
at  the  public  hearing,  the  hearing  will 
not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
ofFicials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  having  been 
heard.  Persons  in  the  audience  who 
have  not  been  scheduled  to  testify,  and 
who  wish  to  do  so,  will  be  heard 
following  those  who  have  been 
schedule.  The  hearing  will  end  after  all 
persons  scheduled  to  testify  and  persons 
present  in  the  audience  who  wish  to 
testify  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
bearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  at  the  OSM  office 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  will  be 
open  to  the  public  and,  if  possible, 
notices  of  meetings  will  be  posted  at  the 
locations  listed  under  ADDRESSES.  A 
written  summary  of  each  meeting  will 
be  made  a  part  of  the  administrative 
record. 

IV.  Procedural  Determinations 

Compliance  with  the  National 
Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C  1292(d)l 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 


Environmental  Policy  Act,  42  U.S.C. 
4332{2)(C). 

Compliance  with  Executive  Order  No. 
12291 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  horn  sections  3.  4, 

7,  and  8  of  Executive  Order  12291 
(Reduction  of  Regulatory  Burden)  for 
actions  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs,  actions,  and  program 
amendments.  Therefore,  preparation  of 
a  Regulatory  Impact  Analysis  is  not 
necessary  and  OMB  regulatory  review  is 
not  required. 

Compliance  With  the  Regulatory 
Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certiflcation  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  ^  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

Compliance  With  Executive  Order 
12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsection  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  requirements  of  30  CFR 
parts  730,  731,  and  732  have  been  met. 


Compliance  With  the  Paperwork 
Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3507  et  seq. 

List  of  Subjects  in  30  CFR  Part  916 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  November  9, 1992. 

Raymond  L.  Lowrie, 

Assistant  Director.  Western  Support  Center. 
[FR  Doc.  92-31376  Filed  12-29-92;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  76 

[MM  Docket  No.  92-260;  FCC  92-500] 

Cable  Home  Wiring 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  correction. 

SUMMARY:  This  document  contains  an 
addition  to  the  Notice  of  Proposed  Rule 
Making  published  Tuesday.  November 
17, 1992  (57  FR  54209)  (FR  Doc.  92- 
27605).  The  adoption  of  such  rules  is 
mandated  by  section  16(d)  of  the  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992.  The  rule 
making  is  intended  to  satisfy  the 
mandate  of  that  Act  by  enabling 
subscribers  to  acquire  the  home  wiring 
upon  termination  of  services.  The  Initial 
Regulatory  Flexibility  Analysis  was 
omitted  from  the  original  proposed  rule. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Beth  Richards,  Phone:  (202)  632- 
7090. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  notice  that  is  the  subject  of  this 
correction  is  required  by  the  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992.  Public  Law 
No.  102-385, 106  Stat.  1460  (1992).  The 
full  text  of  this  Commission  action  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (room  239),  1919 
M  Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  action  may  also  be 
purchased  fi'om  the  Commission’s  copy 
contractor.  Downtown  Copy  Center, 
(202)  452-1422, 1114  21st  Street, 
Washington,  DC  20036. 
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Need  for  Correctkm 

To  establish  compliance  with  the 
Regulatory  Flexibility  Act  (Pub.  L.  No. 
96-354, 94  Stat.  1164,  SO  U.S.C.  Section 
601  et  seq.  (1980).) 

This  correction  should  precede  the 
list  of  subjects  in  column  one,  57  FR 
54210. 

Initial  Regvlatary  Flexibility  Analysis 

Feason  for  Action 

This  proceeding  is  being  initiated  in 
order  to  seek  comment  on  the  best  way 
to  implement  section  16  of  the  Cable 
Consumer  Protection  and  Competition 
Act  of  1992,  Public  Law  102-385, 
relating  to  cable  home  wiring. 

Objectives 

The  Commission’s  goal  is  to  provide 
notice  and  c^[^;>ortoiuty  to  comment  to 
members  ol  the  p<d>lic  regarding 
eRicacious  implementation  of  section  16 
of  the  new  AcL 

Legal  Basis 

Authority  of  this  proposed'TuIe 
making  is  contained  in  section  4(1),  4(j) 
and  303(r)  of  the  Communications  Act 
of  1934,  as  amended,  47  U.S.C.  154(i), 
154(j),  and  303(r)and  section  16  of  the 
Cabfo  Consumer  Protection  and 
Competition  Act  of  1992,  Public  Law 
1D2-385  (1992). 

Feporting^  RecorcOceeping  and  Other 
Comphtunce  Requirements 

The  Commission  is  asking  for 
conunenl  on  the  treatment  of  cable 
hoBoe  wiring  once  a  subscriber 
terminates  sorvice. 

Federal  Rales  That  Overlap,  Duplicate 
or  Conflict  With  Proposed  Rule 

None. 

Description,  Potential  Impact,  and 
Number  of  Small  Entities  Involved 

This  rule  making  could  require  that 
subscribers  have  the  option  of  acquiring 
ownership  of  their  c^le  home  wiring 
when  they  terminate  service. 

Any  Significant  Alternatives  minimizing 
the  Impa^  on  Small  Entities  Consistent 
With  the  Stated  Objectives 

None. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Seczstary. 
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DEPARTHENT  OF  IffTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  18 
RIN  1018-AB79 

Marine  Mammals;  Incidental  Take 
During  Specified  Activities 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule,  notice  of  public 
meetings  and  request  for  comments. 

SUMAIARY:  The  Fish  and  Wildlife  Service 
(Service)  is  proposing  regulations  that 
would  authorize  for  the  next  5  years  the 
IncidentaL  uninteBlionai  take  of  small 
nundters  of  polar  bear  and  walrus 
during  oil  and  gas  industry  operations 
(exploration,  developarant  ai^ 
production)  year  round  in  the  Beaufort 
Sea  and  adjacent  northern  coast  of 
Alaska. 

Under  provisions  ol  die  Marina 
Mammal  Protection  Act,  the  taking  of 
these  marine  mammals  may  be  allowed 
only  if  the  Director  of  the  Service  finds, 
bas^  on  the  best  scientific  evidence 
available,  that  the  total  of  such  taking 
for  the  5  year  period  will  have  a 
negligible  impact  on  these  species  and 
will  not  have  an  unmitigable  adverse 
impact  on  the  availability  of  these 
species  for  subsistence  uses  by  Alaskan 
Natives.  If  these  findings  are  made,  the 
Service  is  required  to  establish  specific 
regulations  for  the  activity  that  set  forth: 
(1)  Permissible  methods  of  taking: 

(2$  Means  of  eifacting  the  least 
practicable  adverse  impact  on  the 
species  and  their  habitat  and  on  the 
availability  of  the  species  for 
subsistem»  uses;  and 
(3)  Requirements  for  monitoring  and 
reporting. 

Through  the  prej>wation  of  a  draft 
Enviromnental  Assessment,  the  Service 
has  proposed  a  finding  that  the  total 
exp^eid  takings  of  polar  bear  and 
wahns  during  oil  and  gas  industry 
exploration,  development  eind 
production  activities  would  have  a 
negligible  impact  on  these  species,  and 
there  would  be  no  unmitigable  adverse 
impacts  on  the  availability  of  these 
species  for  subsistence  uses  by  Alaskan 
Natives. 

DATES:  Comments  on  the  proposed  rule 
must  be  received  by  March  15, 1993. 

Public  meetings  on  the  proposed  rule 
are  schedufed  as  fonowsr 

1.  January  25, 1993,  7:30  p.m.. 

Anchorage,  Alaska 

2.  February  1, 1993,7:30  p.m.,  Barrow, 

Alaska 

3.  February  2, 1993,  7:30  p.m.,  Nuiqsut, 

Alaska 


4.  February  4, 1993,  7:30  p.m.,  Kaktovik, 
Alaska 

ADDRESSES:  Written  comments  should 
be  submitted  by  mail  to  Jon  Nickles, 
Supervisor,  Office  of  Marine  Mammals 
Management.  Fish  and  Wildlife  Service. 
4230  University  Drive,  suite  310, 
Anchorage,  AX  99508.  Comments  may 
also  be  hand  delivered  to  the  same 
address.  Comments  and  materials 
received  in  response  to  this  proposal 
will  be  avail^le  for  public  inspection  at 
this  address  during  iMirmal  wm-king 
hours  of  8  &m.  to  4*.30  p.m.,  Monday 
through  Friday. 

The  public  meetings  will  be  held  at 
the  following  locations: 

1.  Anchorage — U.S.  Fish  and  Wildlife 

Service,  Regional  Ofiice.  Large 
Confwence  Room,  First  Floor,  1011 
East  Tudor  Road.  Anchorage, 

Alaska. 

2.  Barrow — North  Slope  Borough 

Assembly  Chambers,  Barrow, 

Aladm. 

3.  Nuiqsut — Kisik  Community  Ceater, 

Nutqsut.  Alaska. 

4.  Kaktovik — Kaktovik  Conuminity 

Center.  Kaktovik.  Alaska. 

FOR  FURTHER  MFORMATION  COffTACT: 

John  Bridges,  Office  of  Marine  Mammals 
Management,  Fish  and  Wildlife  Service, 
4230  University  Drive.  Suite  310, 
Anchorage,  Ateka  99608,  (907)  271- 
2343. 

SUPPUEMENTARY  INFORMATK)N^ 
Backgrenad 

Section  101(a)(5  J  of  the  Marine 
Maimnal  Protection  Act  (Act)  gives  the 
Secretary  of  the  Interior  (Secretary) 
authority  to  allow,  on  request  by  U.S. 
citizens  (as  defined  in  50  CFR  18.27(c)j 
engaged  in  a  specified  activity  (other 
than  commercial  fishing)  in  a  specified 
geographical  region  the  incidental,  but 
not  intentional,  taking  of  small  numbers 
of  marine  mammals.  Permission  may  be 
granted  for  a  period  of  five  years  or  less. 

The  taking  of  marine  mammals  may 
be  allowed  only  if  the  Service  finds, 
based  on  the  best  scientific  evidence 
available,  that  such  takes  will  have  a 
negligible  impact  on  the  species  or  stock 
and  will  not  have  an  "unmitigable 
adverse  impact"  on  the  availability  of 
the  species  or  stock  for  subsistence  uses. 
Also,  regulations  must  be  published  that 
include  permissible  methods  of  taking 
and  other  means  to  ensure  the  least 
practicable  adverse  impact  on  the 
species  and  its  habitat  and  on  the 
availability  of  the  species  for 
subsistence  uses.  These  regulations 
must  include  requirements  for 
monitoring  and  reporting.  After  final 
regulations  are  established.  Letters  of 
Authorization  (LOA)  may  be  issued. 
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upon  request,  to  individual  entities  to 
conduct  activities  pursuant  to  the 
regulations. 

As  a  result  of  1986  amendments  to  the 
Act.  the  Service  on  September  29, 1989, 
published  a  final  rule  (54  FR  40338) 
amending  50  CFR  18.27  (i.e.,  regulations 
governing  small  takes  of  marine 
mammals  incidental  to  specified 
activities)  that  included,  among  other 
things,  a  revised  definition  of 
"negligible  impact"  and  a  new 
definition  for  "unmitigable  adverse 
impact."  Negligible  impact  is  now 
defined  as  "an  impact  resulting  from  the 
specified  activity  that  cannot  1^ 
reasonably  expected  to,  and  is  not 
reasonably  likely  to,  adversely  affect  the 
species  or  stock  through  efi^ects  on 
annual  rates  of  recruitment  or  survival." 
50  CFR  18.27(c).  Unmitigable  adverse 
impact  means  "an  impact  resulting  from 
the  specified  activity  (1)  that  is  likely  to 
reduce  the  availability  of  the  species  to 
a  level  insufficient  for  a  harvest  to  meet 
subsistence  needs  by  (i)  causing  the 
marine  mammals  to  abandon  or  avoid 
hunting  areas,  (ii)  directly  displacing 
subsistence  users,  or  (iii)  placing 
physical  barriers  between  the  marine 
mammals  and  the  subsistence  hunters; 
and  (2)  that  cannot  be  sufficiently 
mitigated  by  other  measures  to  increase 
the  availability  of  marine  mammals  to 
allow  subsistence  needs  to  be  met."  Id. 

Oil  and  gas  exploration,  development 
and  production  activities  conducted  in 
marine  mammal  habitat  risk  violating 
the  moratorium  on  the  taking  of  marine 
mammals  and  therefore  violating  the 
terms  of  the  Act.  It  is  probable  that  in 
a  period  of  5  years,  takes  of  polar  bear 
or  walrus  will  occur.  Although  there  is 
no  legal  requirement  for  the  oil  and  gas 
industry  to  obtain  incidental  take 
authority,  they  have  chosen  to  seek 
authorization  to  avoid  potential 
conflicts  between  their  activities  and  the 
requirements  of  the  Act. 

Summary  of  Request 

On  December  17, 1991,  BP 
Exploration  (Alaska),  Inc.,  for  itself  and 
on  behalf  of  Amerada  Hess  Corporation, 
Amoco  Production  Company,  ARCO 
Alaska,  Inc.,  CGG  American  ^rvice, 
Ina,  Conoco  Inc.,  Digicon  Geophysical 
Corp.,  Exxon  Corporation,  GECO 
Geophysical  Co.,  Halliburton 
Geophysical  Services.  Inc.,  Mobil  Oil 
Corporation,  Northern  Geophysical  of 
America,  Texaco  Inc.,  Unocal 
Corporation,  and  Western  Geophysical 
Company  (collectively  referred  to  as 
"Industry"  throughout  the  remainder  of 
this  document),  petitioned  the  Service 
for  the  promulgation  of  regulations 
pursuant  to  section  101(a)(5)  of  the  Act. 
The  regulations  sought  would  allow  the 


incidental,  but  not  intentional,  take  of 
small  numbers  of  polar  bear  [Ursus 
maritimus)  and  Pacific  walrus 
(Odobenus  rosmarus  divergens)  in  the 
event  that  such  a  taking  occurs  in  the 
course  of  oil  and  gas  exploration, 
development  or  production  activities 
during  year-round  operations  in  the 
Beaufort  Sea,  in  Alaskan  State  waters, 
and  OCS  waters  and  the  adjacent 
northern  coast  of  Alaska. 

Specifically,  the  offshore  geographic 
region  addressed  by  this  proposed 
action  is  defined  by  a  north/south  line 
at  Barrow,  Alaska,  including  all  Alaska 
state  waters  and  the  OCS  waters  and 
east  of  that  line  to  the  Canadian  border. 
The  onshore  region  is  defined  as  that 
same  north/south  line  at  Barrow,  25 
miles  inland  and  east  to  the  Canning 
River.  Industry  excluded  the  Arctic 
National  Wildlife  Refuge  from  its 
proposals. 

Summary  of  Proposed  Rule 

The  Service  proposes  specific 
regulations  to  allow  the  incidental, 
unintentional  take  of  polar  bear  and 
Pacific  walrus  in  the  Beaufort  Sea  and 
northern  coast  of  Alaska.  The 
regulations  would  be  in  eflect  year 
round  for  a  5  year  period  expected  to 
begin  at  the  start  of  calendar  year  1993 
(i.e.,  1993  through  1997)  for  entities 
conducting  oil  and  gas  industry 
activities.  This  proposed  regulation  does 
not  authorize  the  intentional 
harassment,  hunting,  capturing  or 
killing  of  polar  bear  or  walrus.  The 
regulations  are  designed  to  allow 
industry  operations  to  continue  while 
working  under  the  provisions  of  the  Act. 

These  regulations  do  not  permit  the 
actual  activities  associated  with  oil  and 
gas  exploration,  development  and 
production,  but  rather  allow  the 
incidental,  unintentional  take  of  the  two 
marine  mammal  species.  The 
Department  of  the  Interior’s  Minerals 
Management  Service  and  the  Bureau  of 
Land  Management  are  responsible  for 
permitting  activities  associated  with  oil 
and  gas  activities  in  Federal  waters  and 
on  Federal  lands,  respectively,  and  the 
State  of  Alaska  is  responsible  for 
activities  on  State  lands  and  in  State 
waters. 

Concern  has  been  directed  at  polar 
bear  encounter  incidents  where  human 
life  is  in  jeopardy.  When  human  activity 
occurs  in  polar  bear  habitat,  polar  bear/ 
human  encounters  are  possible. 
However,  in  over  20  years  of  industry 
activity  in  this  area,  only  one  polar  b^r 
has  been  killed  for  the  protection  of 
human  life.  Polar  bear  interaction 
training  and  knowledge  of  polar  bear 
interaction  plans  will  be  required  of 
each  person  operating  under  these 


regulations.  In  cases  where  polar  bears 
must  be  deterred  or  killed  for  the 
protection  of  human  life  or  welfare,  the 
Service  has  authority  to  allow  such 
action  under  section  109(h)(1)  of  the 
Act. 

The  authorization  to  take  polar  bear 
and  walrus  is  directed  to  incidents  that 
occur  between  industry  activities  and 
the  two  species  that  cause  minor 
disturbances  to  the  marine  mammals, 
especially  those  that  may  occur  in  the 
absence  of  any  negligence  or  intentional 
action  by  a  person  carrying  out  an 
otherwise  lawful  activity. 

The  proposed  regulations  include 
requirements  for  monitoring  and 
reporting  and  measures  to  effect  the 
least  practicable  adverse  impact  on 
these  species  and  their  habitat  and  on 
the  availability  of  these  species  for 
subsistence  uses.  These  regulations  are 
proposed  based  on  an  initial  finding 
that  exploration,  development  and 
production  activities  in  this  area  may 
involve  the  taking  of  the  two 
aforementioned  species  of  marine 
mammal.  The  Service  believes  that  the 
total  impact  of  the  takings  will  have  a 
negligible  impact  on  these  species  and 
on  their  availability  for  subsistence 
uses. 

Subsequent  to  establishing 
regulations,  a  Letter  of  Authorization 
(LOA)  would  be  required  to  conduct 
activities  pursuant  to  these  regulations. 

A  LOA  may  be  requested  by  each  group 
or  individual  conducting  an  oil  and  gas 
industry  related  activity  where  there  is 
the  likelihood  to  taking  polar  bear  or 
walrus.  The  proposed  regulations 
require  those  who  request  a  LOA  to 
submit  a  plan  to  monitor  the  effects  on 
polar  bear  and  walrus  that  are  present 
during  the  authorized  activities.  Also, 
an  applicant  for  a  LOA  must  identify,  in 
a  plan  of  cooperation,  what  measures 
have  been  taken  to  minimize  adverse 
impacts  on  the  availability  of  marine 
mammals  for  subsistence  uses  if  the 
activity  takes  place  in  or  near  a 
traditional  subsistence  hunting  are. 

Each  request  for  a  LOA  will  be 
evaluated  on  the  specific  activity  and 
the  specific  location,  and  each  l^A  will 
be  specifically  conditioned  for  that 
activity  and  location. 

Desca'iption  of  Activity 

In  accordance  with  50  CFR  18.27, 
Industry  has  submitted  three  separate 
written  petitions  for  the  promulgation  of 
incidental  take  regulations  pursuant  to 
section  101(a)(5)  of  the  Act  covering: 

(1)  Polar  bear  for  exploration 
operations  during  the  ice-covered 
period  in  coastal  Arctic  Alaska  and  the 
Beaufort  Sea, 
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(2)  Polar  bear  and  walrus  for  open- 
water  exploration  operations  in  the 
Beaufort  Sea  and 

(3)  Polar  bear  and  walrus  for  oil  and 
gas  development  and  production  in 
Arctic  Alaska. 

Activities  that  are  covered  in  the 
petition  are  exploration  activities  such 
as  geological  and  geophysical  surveys 
which  include:  Geotechnical  site 
investigation,  reflective  seismic 
exploration,  vibrator  seismic  data 
collection,  airgun  and  watergun  seismic 
data  collection,  explosives  seismic  data 
collection,  and  geological  surveys  and 
drilling  operations.  The  latter  include: 
Drillships,  floating  drill  platforms  such 
as  the  Kulluk,  ice  pads,  artificial 
islands,  caisson-retained  islands,  and 
two  types  of  bottom-founded  structures: 

(1)  concrete  island  drilling  system,  and 

(2)  single  steel  drilling  caisson. 

Industry  documents  indicate  that 

exploratory  activities  for  the  open-water 
periods  of  1993  through  1997  are 
primarily  located  in  an  area  define  by  a 
north/south  line  at  Barrow  and  include 
all  Alaska  state  waters  and  the  OCS 
waters  east  of  that  line  to  the  Canadian 
border.  Estimates  of  the  activities  are 
approximately  28,200  vessel  miles  of 
seismic  exploration,  with  as  many  as  10 
vessels  acquiring  seismic  data  in  the 
proposed  area  in  any  one  year.  From  3 
to  12  geotechnical/geochemical 
programs  are  projected  to  be  conducted 
over  the  time  span  that  the  regulations 
would  be  in  effect.  Exploratory  drilling 
is  estimated  to  be  conducted  at  2  to  19 
locations  over  the  5  year  period, 
utilizing  drillships  at  2  to  8  locations 
and  bottom-founded  structures  at  3  to 
11  locations. 

Industry  documents  indicate  that 
exploratory  activities  for  the  ice-covered 
periods  of  1993  through  1997  are  in  the 
geographic  area  defined  by  a  north/ 
south  line  at  Barrow  and  include  all 
Alaska  coastal  areas,  state  waters  and 
OCS  waters  east  to  the  Canadian  border. 
Industry  estimates  approximately  35 
seismic  programs  (covering  7,400  to 
over  10,000  line  miles),  7  geotechnical/ 
geochemical  programs,  and  5  to  15 
exploratory  drilling  operations  over  the 
next  5  years. 

The  petitions  also  include 
development  and  production  activities 
of  nine  separate  oil  and  gas  fields  in  a 
region  of  88,280  square  miles.  The  nine 
fields  are  Prudhoe  Bay,  Juparuk, 
Endicott,  Lisbume,  Milne  Point,  Niakuk, 
Point  McIntyre,  West  Sak,  and  Ugnu 
and  are  collectively  known  as  the 
Production  Area.  The  Production  Area 
extends  from  Barrow  on  the  west  to  the 
Canning  River  on  the  east  and  25  miles 
inland  bom  the  coast.  The  Production 
Area  is  operated  year-round.  The 


Prudhoe  Bay  Unit,  discovered  more 
than  20  years  ago,  is  in  decline  and  no 
major  development  activities  are 
lanned  with  the  exception  of  a  gas 
andling  facility.  New  development  is 
anticipated  to  be  small  and  utilize 
existing  facilities  and  infrastructure. 

Similar  activities  to  the  activities 
discussed  in  the  petitions,  exploration, 
development  and  production  are 
currently  being  conducted.  Operations 
of  this  type  have  been  ongoing  since  the 
discovery  of  the  Prudhoe  Bay  oil  field 
in  1968.  Because  of  many  variables 
influencing  oil  and  gas  industry 
activities,  predictions  as  to  the  exact 
dates,  duration  and  location  are 
speculative.  However,  specific  dates, 
duration  and  locations  will  be  required 
when  applications  for  LOAs  are 
submitted. 

To  reduce  duplication  of  time,  effort 
and  documentation  and  since  the  three 
petitions  submitted  by  Industry  are 
similar  activities  in  one  specific 
geographical  area,  the  Service  has  made 
the  determination  that  in  accordance 
with  section  101(a)(5)  of  the  Act  and  50 
CFR  18.27,  the  three  petitions  will  be 
combined  into  one  rulemaking 
authorizing  a  specified  activity  within  a 
specified  geographical  region. 

Biological  Information 

The  geographical  area  covered  by  the 
request  is  the  land  and  water  area  east 
of  a  north/south  line  through  Barrow, 
Alaska.  The  onshore  area  is  25  miles 
inland  and  east  to  the  Canning  River. 
The  Arctic  National  Wildlife  Refuge  is 
outside  of  the  proposed  area.  Offshore 
the  area  extends  through  Alaska  State 
waters  and  into  the  OCS  waters  of  the 
Beaufort  Sea  from  Barrow  east  to  the 
Canadian  border. 

Walrus 

The  Pacific  walrus  primarily  occurs  in 
the  waters  of  the  Bering  and  Chukchi 
Seas  along  the  western  coast  of  Alaska. 
Most  of  the  population  congregates  near 
the  ice  edge  of  the  Chukchi  Sea  pack  ice 
during  the  summer.  The  primary 
summer  range  of  the  walrus  does  not 
extend  east  of  Point  Barrow.  In  the 
winter,  walrus  occur  in  areas  where 
there  are  polynyas,  open  leads  or  thin 
ice  in  which  they  can  create  and 
maintain  breathing  holes.  Major 
concentrations  in  the  winter  are  located 
in  the  northwestern  Bering  Sea  and  the 
southeastern  Bering  Sea.  Walrus  do 
occur  in  the  Beaufort  Sea  but  only  in 
small  numbers. 

Polar  Bear 

Polar  bears  occur  only  in  the  Northern 
Hemisphere,  where  their  distribution  is 
circumpolar,  and  they  live  in  close 


association  with  polar  ice.  In  Alaska, 
their  distribution  extends  from  south  of 
the  Bering  Strait  to  the  U.S.-Canada 
border.  The  world  population  has  been 
estimated  at  10,000-20,000,  with 
possibly  as  many  as  5,000  bears  in 
Alaska.  The  most  extensive  north-south 
movements  of  polar  bears  occur  with 
the  ice  in  the  spring  and  fall. 

Females  without  dependent  cubs 
breed  in  the  spring  and  enter  maternity 
dens  by  late  November.  Females  with 
cubs  do  not  mate.  An  average  of  two 
cubs,  sometimes  one  and  rarely  three, 
are  usually  bom  in  December  and  the 
family  group  emerges  in  late  March  or 
early  April.  Only  pregnant  females  den 
for  an  extended  period  during  the 
winter.  Other  polar  bears  may  burrow 
out  depressions  to  escape  harsh  winter 
winds.  The  average  reproduction 
interval  for  polar  bear  is  3—4  years.  The 
maximum  reported  age  of  reproduction 
in  Alaska  is  18  years.  Based  on  these 
conditions,  a  polar  bear  may  produce 
about  10  cubs  in  her  lifetime. 

Ringed  seals  are  the  primary  prey 
species  of  the  polar  bear.  Occasionally 
bearded  seals  and  walrus  calves  may  be 
hunted.  Polar  bears  have  been  known  to 
eat  nonfood  items  such  as  styrofoam, 
plastic,  car-batteries,  anti-freeze  and 
lubricating  fluids. 

The  fur  and  blubber  of  the  polar  bear 
provide  vital  protection  from  the  cold 
air  and  frigid  water.  Newly  emerged 
cubs  of  the  year  may  not  have  a 
sufficient  layer  of  blubber  to  maintain 
body  heat  when  immersed  in  water  for 
long  periods  of  time.  For  this  reason  the 
mother  is  very  protective  of  the  cubs.  It 
has  been  suggested  that  cubs  abandoned 
prior  to  the  normal  weaning  age  of  2.5 
years  will  likely  not  survive. 

Polar  bears  have  no  natural  predators, 
and  they  do  not  app>ear  to  be  prone  to 
death  by  diseases  or  parasites.  The  most 
significant  source  of  mortality  is  man. 
Since  1972,  with  the  passage  of  the  Act. 
only  Alaskan  Natives  have  been  allowed 
to  hunt  polar  bears  for  their  subsistence 
needs  and  for  handicraft  and  clothing 
items.  The  Native  harvest  occurs 
without  restrictions  on  sex,  age,  number 
or  season,  providing  it  is  non-wasteful. 
From  1980-1991,  the  total  annual 
harvest  averaged  125  bears.  The 
majority  of  this  harvest  (71  percent) 
came  from  the  Chukchi  Sea  area. 

Effects  of  Oil  and  Gas  Industry 
Activities  on  Marine  Mammals  and  on 
Subsistence  Uses 

Walrus 

Oil  and  gas  industry  activities  such  as 
air  and  vessel  traffic.  noise‘from  air 
traffic,  seismic  surveys,  ice  breakers, 
supply  ships  and  drilling  may  frighten 
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or  displace  walrus.  Howeva*,  as 
previously  stated  in  this  document,  the 
primary  range  of  the  Padfic  walrus  is 
west  of  PcMBt  Barrow  and  the  likelihood 
of  many  walrus  being  in  the  Beaufort 
Sea  is  small.  Therefore,  it  is  unlikely 
that  oil  and  gas  industry  activities  will 
result  in  more  than  a  negligible  impact 
on  the  species.  Likewise,  activities 
during  the  ice  covered  periods  and  the 
onshore  development  and  production 
activities  slmuld  not  impact  the  species. 

In  the  early  spring,  females  and  calves 
may  become  concentrated  in  the  limited 
amount  of  open  water  between  the 
shorefast  ice  and  the  pack  ice,,  or  the 
shear  zone.  These  areas  of  congregation 
or  preferred  habitat,  result  primarily 
bemuse  of  the  presence  of  open  water. 
This  congregation  activity  makes  the 
walrus  vulnerable  to  early  arriving 
industry  related  traffic.  Air  and  vessel 
traffic  may  cause  the  animals  to 
stampede  off  the  ice  which  may  result 
in  trampling  and  separation  of  cow-calf 
pairs. 

Stationary  drilling  structures  nxay 
affect  the  movement  of  walrus.  Walrus 
may  be  attracted  to  the  activity  or 
repelled  by  noise  or  smell.  In  the  1989 
drilling  season  an  incident  occurred  in 
a  Chul^i  Sea  operation  where  a  young 
walrus  surfaced  in  the  center  bole 
(moonpool)  of  the  drillship.  The  walrus 
was  removed  from  the  drilling  area  by 
the  use  of  a  cargo  net.  The  walrus  left 
the  scene  of  the  incident  and  was  not 
.seen  again. 

Seismic  surveys  generally  take  place 
on  solid  ice  or  open  water.  Since  most 
walrus  activity  occurs  near  the  ice  edge, 
interactions  with  walrus  and  the  seismic 
activity  are  unlikely. 

Subsistence 

Compared  to  the  overall  harvest  of 
walrus  by  Alaskan  Natives,  few  are 
harvested  in  the  Beaufort  Sea  along  the 
northern  coast  of  Alaska.  The  walrus 
constitutes  a  small  portion  of  the 
harvest  for  the  villages  of  Barrow  and 
Nuiqsut.  Annual  harvest  data  of 
subsistence  resources  averaged  for  the 
period  of  1962-1982  shows  that  the 
village  of  Barrow  averaged  55  walrus 
per  year.  Nuiqsut  averaged  3  walrus  per 
year  and  Kaktovik  shows  no  harvest. 

The  majority  of  kills  by  the  village  of 
Barrow  were  primarily  to  the  southeast 
in  the  Chukchi  Sea.  Therefore,  oil  and 
gas  exploration,  development  and 
production  activities  should  have  a 
negligible  impact  on  walrus  subsistence 
activities. 

Polar  Bear 

Oil  and  gas  exploration,  development 
and  production  activities  in  the  Beaufort 
,  Sea  and  adjacent  ncvthem  coast  of 


\ 


Ala^  may  affect  the  polar  bear. 
Drillships  and  icebreaker  activity  may 
be  physical  obstructions  to  their  non^ 
movement.  Noise,  sights,  and  smells 
produced  by  activities  may  ^tract  or 
repel  bears.  These  disrupticms  may 
introduce  changes  in  the  bears  natural 
behavior  that  may  be  detrimmital. 

Exploraticm  activities  during  the 
open-water  season  are  not  hkely  to 
impMct  upon  the  movements  or  natural 
behavior  of  the  polar  bear.  Although 
polar  bears  have  been  documented  in 
open  water,  miles  from  the  ice  edge  or 
ice  floes,  nOTmally  the  polar  bear  is 
found  near  the  ice  edge.  Therefore,  it  is 
unlikely  that  exploration  activities  in 
the  open-water  season  will  have  more 
than  a  negligible  impact  (m  the  polar 
bear. 

Winter  oil  and  gas  activities  have  a  far 
greater  possibility  of  having  a 
detrimental  impact  on  the  polar  bear. 
Since  the  polar  bear  continues  to  move 
over  the  ice  pack  throughout  the  year, 
interactions  with  industry  activities  are 
likely.  Curious  polar  bears  are  likdiy  to 
investigate  drillships  and  artificial  or 
natural  islands  where  drilling 
operations  occur.  Any  on-ice  activity 
creates  an  opportunity  for  industry/bear 
interactions. 

Offshore  drillsites  within  the  pack  ice 
may  modify  the  habitat  by  creating  open 
wetOT  leads  down  current  from  the 
activity.  These  open  water  leads  may 
create  temporary  niches  for  subadult  or 
non-breeding  ringed  seals,  the  primary 
prey  species  for  the  polar  beer.  Should 
this  occur,  polar  bears  would  likely  be 
attracted,  thereby  creating  a  possU)ility 
of  industry/polar  bear  encounters. 
However,  most  offshore  drilling 
operations  are  conducted  from  raised 
platforms  which  isolate  the  drilling 
operation  and  industry  employees  from 
the  ice  and  polar  bears. 

Polar  bear  interaction  plans  are 
developed  for  each  operation.  Industry 
personnel  are  requir^  to  partkdpote  in 
a  polar  bear  interaction  training  program 
while  on-site.  These  training  programs 
and  interaction  plans  are  designed  to 
insure  that  the  activity  and  possible 
interactions  have  the  least  detrimental 
effect  on  industry  personnel  and  the 
polar  bear.  Occasionally,  work  may  be 
required  on  the  ice  adjacent  to  elevated 
drillships  w  platforms.  In  such  cases, 
woii^  areas  are  well-lighted  and  open  to 
reduce  the  likelihood  that  a  polar  beeB* 
would  approach  the  work  area 
undetect^. 

Winter  seismic  activity  (survey  crews) 
have  a  potential  of  disturbing  denning 
females.  Denning  females  are  sensitive 
to  noise  disturbances  and  may  be 
discouraged  from  seddng  a  preferred 
denning  site,  or  may  abradon  dens. 


thereby  riskii^  the  lives  of  the  offspring. 
Prior  to  initiating  seismic  swey 
activity.  Industry  provides  the  ^rvice 
with  its  pr(^)osed  survey  routefs). 
Throu^  satellite  observations  of  radio 
collar^  bears  the  Serviee  is  able  to 
inform  Industry  of  known  denning  sites, 
aiKi  from  knowledge  of  the  geographical 
area  the  Service  identifies  areas  of 
probable  denning  sites.  Once  sites  are 
identiffed.  Industry  cooperates  with  the 
Service  to  alter  survey  routes  to  pass 
within  no  less  than  one  mile  of  the 
denning  sites.  This  on-going  cooperative 
operating  procedure  ensures  that  known 
den  sites  are  avoided  within  all 
practicable  limits  and  every  effort  is 
made  to  keep  a  reasonable  distance  from 
known  derming  sites. 

Subsistence 

The  polar  bear  is  not  a  primary 
subsistence  species  of  the  villages  of 
Barrow,  Nuiqsut  or  Kaktovik. 
Preliminary  data  from  the  Service’s 
Marking,  Tagging  and  Reporting 
Program  indicate  that  from  July  1, 1989, 
to  June  30, 1991,  a  total  of  27  polar  bears 
were  killed  by  the  Natives  of  Barrow.  No 
polar  bears  were  harvested  by  the 
Natives  of  the  villages  of  Nuiqsut  or 
Kaktovik.  Hunting  siuxess  varies 
considerably  from  year  to  year  because 
of  variable  ice  and  weather  conditions. 

Industry  worics  with  the  local  Native 
groups  to  achieve  a  cooperative 
relationship  between  oil  mu)  gas 
activities  and  subsistence  activkies.  It  is 
assumed  that  oil  and  gas  exploratkei, 
development  and  production  will  not 
have  more  than  a  negligible  impact  on 
subsistence  activities. 

Oil  Spills 

The  accidental  distiiargs  of  oil  into 
the  environment  during  industry 
activities  could  result  from  c^rationa) 
spills  during  refueling,  handling  of 
lubricants  and  liquid  products,  and 
during  general  maintenance.  These 
spills  are  projected  to  be  small  in 
quantity,  generally  less  than  a  barrel  of 
oil  per  incident.  Ehilling  units  maintain 
onboard  deanup  equipment  and  train 
personnel  to  handle  operational  spills. 
These  spills  are  not  expected  to  pose  a 
threat  to  polar  bear  m  w^us. 

A  blowout  (i.e.,  the  loss  of  control  of 
a  well  during  drilling)  is  a  potentially 
more  serious  type  of  spill  accident. 
However,  based  on  data  cafculated  by 
the  Minerals  Management  Service,  the 
probability  of  a  major  blowout  in  the 
Beaufort  Sea  is  extremely  low;  data 
compiled  by  that  agency  verify  that 
although  blowouts  have  occurred  in  the 
course  of  explordory  drillmg  on  the 
OCS,  no  oil  has  been. spilled. 
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Based  upon  historical  data,  the 
probability  of  a  blowout  not  occurring  is 
calculated  to  be  99.36  percent.  This  data 
set  includes  all  blowouts  including 
those  caused  by  gas  or  water,  as  well  as 
oil.  All  blowouts  do  not  necessarily 
result  in  the  release  of  oil. 

Polar  bears  may  be  directly  impacted 
by  a  spill  by  swimming  in  oil- 
contaminated  waters.  Bears  which  have 
been  fouled  by  oil  may  suffer  thermo¬ 
regulatory  problems,  ingest  oil,  and  may 
exhibit  other  detrimental  effects  such  as 
inflammation  of  the  nasal  passages  or 
central  nervous  system. 

The  Service  acKnowledges  that  there 
is  a  low  probability  of  oil  spills 
connect^  with  a  blowout  but  the 
potential  effects  to  polar  bears  or  their 
habitats  by  oil  spills  may  be  significant. 
Bears  that  contact  oil  are  likely  to  die. 
The  probability  of  an  oil  spill  must  be 
balanced  with  the  potential  severity  of 
harm  to  the  species  or  stock  when 
determining  negligible  impact.  Even  if 
the  potential  effects  of  a  spill  may  be 
signiHcant,  if  the  probability  of 
occurrence  is  low,  a  finding  of 
negligible  impact  may  be  appropriate. 

Due  to  the  small  number  of  walrus  in 
the  Beaufort  Sea  area,  impacts  to  walrus 
resulting  from  oil  spills  are  foreseen  as 
negligible. 

Conclusions 

Based  on  the  psdvious  discussion,  the 
Service  makes  the  following  preliminary 
findings  regarding  the  proposed  action. 

Impact  on  Species 
The  Service  finds,  based  on  the  best 
scientific  information  available,  that  the 
effects  of  oil  and  gas  related  exploration, 
development  and  production  activities 
for  the  next  5  years  in  the  Beaufort  Sea 
and  adjacent  northern  coast  of  Alaska 
will  have  a  negligible  impact  on  the 
polar  bear  and  the  PaciHc  walrus  and 
their  habitat  and  on  the  availability  of 
the  species  for  subsistence  uses  if 
certain  conditions  are  met.  Oil  and  gas 
activities  have  occurred  in  the  Beaufort 
Sea  and  the  northern  coast  of  Alaska  for 
many  years.  To  date,  there  has  been 
only  one  documented  case  of  a  lethal 
take  of  a  polar  bear  at  an  exploratory 
drill  site.  Other  incidents,  including 
harassment  as  defined  by  the  Act,  may 
have  occurred,  but  no  reports  or  legal 
action  have  verified  such  an  incident. 

Liability  for  illegal  discharges  of  toxic 
materials  into  the  environment  is 
described  in  the  Clean  Water  Act  and 
other  statutes  such  as  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  and  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
In  the  event  of  an  oil  spill  or  similar 


unauthorized  discharge  of  oil, 
petroleum  products  or  other  toxic 
materials  into  the  environment.  Industry 
will  be  liable  for  cleanup  of  the 
environment  in  accordance  with 
applicable  Federal,  State,  or  local 
statutes.  In  the  event  of  a  catastrophic 
spill,  the  Service  would  reassess  the 
impacts  to  the  polar  bear  and/or  walrus 
populations  and  reconsider  the 
appropriateness  of  authorizations  for 
taking  through  section  101(a)(5)  of  the 
Act. 

The  preliminary  finding  of  “negligible 
impact"  would  apply  to  exploration, 
development  and  production  activities 
related  to  oil  and  gas  activities.  The 
following  are  generic  conditions  that  are 
proposed  to  eliminate  interference  with 
normal  breeding,  feeding  and  possible 
migration  patterns  to  ensure  that  the 
effects  to  the  species  remain  negligible. 
These  conditions  would  be  site  specific 
and  species  specific  and  may  be 
expanded  in  the  LOAs. 

(1)  No  intentional  taking  of  polar  bear 
or  walrus  would  be  authorized.  Should 
a  situation  arise  where  an  intentional 
take  (e.g.,  harassment  associated  with 
deterrent  activities  and/or  lethal  take)  is 
required  for  the  protection  of  human  life 
or  welfare,  the  Service  would  allow 
such  action  under  the  authority  of 
section  109(h)(1)  of  the  Act, 

(2)  For  the  protection  of  pregnant 
polar  bears  during  denning  activities 
(selection,  birthing  and  maturation)  in 
known  and  confirmed  denning  areas. 
Industry  would  be  restricted  from 
activities  in  specific  locations  during 
certain  specified  times  of  the  year. 

These  restrictions  would  be  applied  on 
a  case-by-case  basis  in  response  to  a 
request  for  a  LOA.  In  possible  denning 
areas,  pre-activity  surveys,  as 
determined  by  the  Service,  would  be 
required  to  determine  the  presence  or 
absence  of  denning  activity, 

(3)  Each  activity  authorized  by  a  LOA 
would  require  a  site-specific  plan  of 
operation,  a  site-specific  monitoring  and 
reporting  plan  and  where  relevant,  a 
plan  of  cooperation.  The  purpose  of  the 
required  plans  is  to  ensure  that  the  level 
of  activity  and  possible  takes  are 
consistent  with  the.  finding  that  the 
cumulative  total  of  takes  will  have  a 
negligible  impact  on  polar  bear  and 
Pacific  walrus,  their  habitat,  and  where 
relevant,  on  the  availability  of  the 
species  for  subsistence  uses. 

Impact  on  Subsistence 

Polar  bear  and  Pacific  walrus 
contribute  a  small  amount  of  the  total 
subsistence  harvest  for  the  villages  of 
Barrow.  Nuiqsut  and  Kaktovik. 
However,  this  does  not  mean  that  the 
harvesting  of  these  species  is  not 


important  to  Alaska  Natives.  To  ensure 
that  the  impact  of  oil  emd  gas  activity  on 
the  availability  of  the  species  or  stodc 
for  subsistence  uses  is  negligible,  prior 
to  receipt  of  a  LOA,  Industry  would  be 
required  to  provide  evidence  to  the 
Service  that  a  plan  of  cooperation  has 
been  presented  to  the  subsistence 
communities,  the  Eskimo  Walrus 
Commission  and  the  North  Slope 
Borough.  This  plan  of  cooperation 
would  provide  the  procedures  on  how 
Industry  will  work  with  the  affected 
Native  communities  and  what  actions 
would  be  taken  to  avoid  interference 
with  subsistence  hunting  of  polar  bear 
and  walrus.  The  Service  would  review 
the  plan  to  ensure  potential  effects  on 
the  availability  of  tM  species  are 
negligible. 

If  there  is  evidence  that  oil  and  gas 
activities  will  affect,  or  in  the  future 
may  affect,  the  availability  of  polar  bear 
or  walrus  for  subsistence,  the  Service 
will  reevaluate  its  findings  regarding 
permissible  limits  of  harassment  and  the 
measures  required  to  ensure  continued 
subsistence  hunting  opportunities. 

Monitoring  and  Reporting 

The  purpose  of  monitoring  programs 
is  to  determine  short-term  and  long-term 
direct,  indirect  and  cumulative  effects  of 
authorized  oil  and  gas  activities  on 
polar  bear  and  walrus  in  the  Beaufort 
Sea  and  the  northern  coast  of  Alaska. 
Plans  must  identify  the  methods  that 
will  be  used  to  determine  and  assess  the 
effects  on  the  movements,  behavior  and 
habitat  use  of  polar  bear  and  walrus  in 
response  to  Industry  activity.  The 
results  of  the  monitoring  activity  will  be 
summarized  and  reviewed  each  year. 
.Objectives  for  each  year  will  be  based 
on  the  previous  year’s  monitoring 
results. 

A  Service  approved  plan  for 
monitoring  and  reporting  the  effects  of 
oil  and  gas  industry  exploration, 
development  and  production  activities 
on  polar  bear  and  walrus  would  be 
required  of  all  applicants  prior  to 
issuance  of  a  LOA.  For  exploratory 
activities,  a  monitoring  and  reporting 
plan  must  be  submitted  each  year,  at 
least  90  days  prior  to  initiation  of 
proposed  activities.  Monitoring  results 
would  be  submitted,  in  final  form,  to  the 
Service  90  days  after  completion  of  the 
activity.  Since  development  and 
production  activities  are  continuous 
long-term  activities,  upon  approval, 
LOAs  and  their  required  monitoring  and 
reporting  plans  would  be  issued  for  the 
life  of  the  activity  or  until  expiration  of 
the  regulations,  whichever  occurs  first. 
Monitoring  results  associated  with 
LOAs  for  development  and  production 
activities  would  be  submitted  by 
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Industry  annually  for  review  by  the 
Service.  Continued  operation  under  the 
LOA  would  be  based  upon  annual 
approval  of  the  monitoring  results. 

Required  Determinations 

The  Service  has  prepared  a  draft 
Environmental  Assessment  in 
conjunction  with  this  proposed 
rulemaking.  At  the  time  a  final  decision 
is  made,  the  Service  will  decide 
whether  this  is  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  within  the  meaning 
of  section  102(2MC)  of  the  National 
Environmental  Policy  Act  of  1969.  A 
copy  of  the  draft  Environmental 
Assessment  may  be  obtained  from  the 
individual  identified  above  in  the 
section  entitled,  FOR  FURTHER 
INFOflSIATION  COMTACT. 

Throu^  preparation  of  a 
Determination  of  Effects  of  Rule,  the 
Department  of  the  Interior  (Department) 
has  determined  that  this  proposed  rule 
is  not  a  major  rule  requiring  a  regulatory 
impact  analysis  under  Executive  Order 
12291.  The  proposed  regulations  are  not 
likely  to  result  in  (1)  an  annual  effect  on 
the  economy  of  $100  million  or  more; 

(2)  a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries,  or  " 
government  agencies;  or  (3)  significant 
adverse  effects  on  competition, 
employment,  productivity,  innovation, 
or  on  the  ability  of  United  States*based 
enterprises  to  compete  with  fcueign- 
based  enterprises  in  domestic  or  export 
markets,  h  has  also  been  determined 
that  this  proposed  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act,  S 
U.S.C.  601  et  seq.  Oil  companies  and 
their  contractors,  conducting 
exploration,  development  and 
production  activities  in  Alaska,  have 
been  identified  as  the  only  likely 
applicants  under  the  proposed 
regulations.  These  potential  applicants 
have  not  been  identified  as  small 
businesses.  The  determination  of  effects 
of  this  rule  is  available  from  the 
individual  identified  above  in  the 
section  entitled,  FOR  FURTHER 
INFORMATION  CONTACT. 

This  proposed  rule  is  not  expected  to 
have  a  potential  takings  implication 
under  ^ecutive  Order  12630  because  it 
would  authorize  incidental,  but  not 
intentional,  take  of  polar  bear  and 
walrus  by  oil  and  gas  industry 
companies  and  thereby  exempt  them 
firom  civil  and  criminal  liability.  The 
proposed  rule  also  does  not  contain 
policies  with  federalism  implications 
suffici«it  to  warrant  preparation  of  a 
Federalism  Assessment  under  Executive 
Order  12612. 


The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
these  proposed  regulations  meet  the 
applicable  standaids  provided  in 
sections  2(a)  and  2(bK2)  of  Executive 
Order  12778. 

The  collections  of  information 
contained  in  this  rule  have  been 
approved  by  the  Office  of  Manamment 
and  Budget  under  the  Paperwcnrk 
Reduction  Act  (44  U.S.C.  3501  et  seq.) 
and  assigned  clearance  number  1018- 
0070. 

List  of  Subjects  in  50  CFR  Part  18 

Administrative  practice  and 
procedure.  Imports,  Indians,  Marine 
mammals.  Transportation. 

For  the  reasons  set  forth  in  the 
preamble,  part  18,  subchapter  B  of 
chaptOT  1,  title  50  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  set  fcHih  below: 

PART  18— MARINE  MAMMALS 

1.  The  authority  citation  for  50  CFR 
part  18  continues  to  read  as  follows:  16 
U.S.C  1361  et  seq. 

2.  Subpart )  is  proposed  to  be  added 
as  follows: 

Subpart  J— Taking  Marine  Mammals 
Incidental  to  OH  and  Qaa  Exploratian, 
Developnwnt  and  Productioii  ActivitiM  in 
the  Beaufort  Sea  and  adjacent  norttiern 
coast  of  Alaska. 

18.121  Specified  activity  and  specified 
geographical  region. 

18.122  Efiective  dates. 

18.123  Permissible  methods. 

18.124  Prohibitions. 

18.125  Level  of  activity. 

18.126  Measures  to  ensure  availability  of 
species  for  subsistence. 

18.127  Requirments  for  monitoring  and 
reporting. 

18.128  Letters  of  Authorization. 

§  1 8.1 29  Information  collection 
requirements. 

Subpart  J— Taking  of  Marine  Maimnala 
Incidental  to  Oil  and  Gas  Exploration, 
Development  and  Production  ActivHiM 
in  the  ^aufort  Sea  and  adjacent 
•  northern  coast  of  Alaska. 

§18.121  Specified  activity  and  specified 
geographicid  region. 

Regulations  in  this  subptart  apply  to 
the  incidental,  but  ncd  intentional,  take 
of  polar  bear  and  walrus  by  U.S.  citizens 
(as  defined  in  §  18.27(c))  engaged  in  oil 
and  gas  exploration,  development  and 
production  activities  in  the  Beaufort  Sea 
and  adjacent  northern  coast  of  Alaska. 
The  specified  geographical  area  is 
defined  by  a  North/South  line  at 
Barrow,  Alaska,  and  includes  ail  Alaska 
coastal  areas.  State  waters,  and  Ckito’ 
Continental  Shelf  waters  east  of  that  line 


to  the  Canadian  border  and  an  area  25 
miles  inland  from  Barrow  on  the  ivest 
to  the  Canning  River  on  the  east. 

§18.122  Effective  dates. 

Regulations  in  this  subpart  are 
effective  for  a  5  year  period  beginning 
January  1, 1993,' for  year-round  oil  and 
gas  exploration,  development  and 
production  activities. 

§  18.123  Paimiasible  methods. 

(a)  The  incidental,  but  not  intentional, 
take  of  polar  bear  and  walrus  by  U.S. 
citizens  holding  a  Letter  of 
Authorization  (see  §  18.128)  is 
permitted  for  takes  resulting  firom; 

(1)  conducting  geological  and 
geof^ysical  surveys; 

(2)  drilling  exploratory  wells  and 
assod^ed  ^tivities;  and, 

(3)  drilling  production  wells  and 
pmforming  production  support 
operations. 

(b)  The  methods  and  activities 
identified  in  §  18.123(a)  must  be 
conducted  in  a  manner  that  minimizes 
to  the  greater  extent  possible  adverse 
impacts  on  polar  bear  and  walrus,  their 
habitat  and  on  the  availability  of  these 
marine  mammals  !(»  subsistence  uses. 

(c)  The  Service  will  evaluate  e«ih 
request  for  a  Letter  of  Authorization 
based  on  the  sjiecific  activity  and  the 
specific  geographical  location.  Each 
Letter  of  AuthorizatiiHi  will  identify 
allowable  cooditims  or  methods  that 
are  specified  to  the  activity  and 
location. 

§12.124  Prohibitions. 

(a)  Intentional  takes  of  polar  bear  or 
walrus  are  not  authorized  by  these 
regulations. 

Note:  Pursuant  to  section  109(h)(1)  of  tbe 
Marine  Mammal  Protection  Act,  the  Service 
may  authorize  the  Intentional  take  (e.g., 
harassment  associated  with  deterrent 
activities  and/or  ledial  take)  for  the 
protection  of  human  life  or  welfare. 

(b)  Any  take  that  fails  to  comply  with 
the  terms  and  conditions  of  these 
specific  regulations  or  of  the  Letters  of 
Authorizaticm  is  prohibited. 

§1&125  Lmrel  of  activity. 

When  Letters  of  Authorization  are 
requested,  the  Service  will  determine 
wheth^  the  level  of  activity  identified 
in  the  request  exceeds  that  considered 
by  the  Service  in  making  a  finding  of 
negligible  impact  on  the  ^)ecie8  and  a 
finding  of  no  unmitigable  adverse 
impact  on  the  availability  of  the  species 
for  subsistence.  If  the  level  of  activity  is 
greater,  the  Service  will  re-evaluate  its 
findings  to  determine  if  those  findings 
continue  to  be  appropriate  based  on  the 
greats  level  of  activity.  Depending  on 
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the  results  of  the  evaluation,  the  Service 
may  allow  the  authorization  to  stand  as 
is,  add  further  conditions,  or  withdraw 
or  suspend  the  authorization. 

§  1 8.1 26  Maasuras  to  anaura  availability  of 
apeciaa  for  aubaiatanca. 

When  applying  for  a  Letter  of 
Authorization,  the  applicant  must 
submit  a  plan  of  cooperation  that 
identifies  what  measures  have  been,  and 
will  be,  taken  to  minimize  adverse 
effects  on  the  availability  of  polar  bear 
and  walrus  for  subsistence  uses  if  the 
activity  takes  place  in  or  near  a 
traditional  subsistence  hunting  area. 

The  applicant  must  contact  affected 
subsistence  communities  to  discuss 
potential  conflicts  with  the  location, 
timing,  and  methods  of  proposed 
operations.  The  applicant  must  make 
reasonable  efforts  to  assure  that 
activities  do  not  interfere  with 
subsistence  hunting  or  that  adverse 
effects  on  the  availability  of  polar  bear 
or  walrus  are  properly  mitigated. 

§  1 8.127  Requirement*  for  monitoring  and 
reporting. 

(a)  Holders  of  Letters  of  Authorization 
are  required  to  cooperate  with  the 
Service  and  other  designated  Federal, 
State  or  local  agencies  to  monitor  the 
impacts  of  oil  and  gas  exploration, 
development  and  production  activities 
on  polar  bear  and  walrus. 

(b)  Holders  of  Letters  of  Authorization 
must  designate  a  qualified  individual  or 
individuals  to  observe  and  record  the 
effects  of  the  activities  on  polar  bear  and 
walrus. 

(c)  When  applying  for  a  Letter  of 
Authorization,  the  applicant  must 
include  a  site-specific  plan  to  monitor 
the  effects  of  the  activity  on  the 
populations  of  polar  bear  and  walrus 
that  are  present  during  the  on-going 
activities.  This  plan,  which  must  be 
approved  by  the  Service’s  Alaska 
Regional  Director,  must  identify  the 
survey  techniques  that  will  be  utilized 
to  determine  the  actions  of  the  polar 
bear  and  walrus  in  response  to  the  on¬ 
going  activity.  The  monitoring  program 
must  document  the  actions  of  these 
marine  mammals  and  estimate  the 
actual  level  of  take.  The  monitoring 
requirements  will  vary  depiending  on 
the  activity,  the  location,  and  the  time. 

(d)  If  the  activity  is  planned  on  ice  or 
in  an  area  of  active  ice  movement,  the 
operator  must  develop  a  polar  bear 
awareness  and  interaction  plan.  For  the 
protection  of  human  life  and  welfare, 
each  employee  on  site  must  complete  a 
basic  polar  bear  encounter  training 
course. 

(e)  At  its  discretion,  the  Service  may 
place  an  observer  on  site  of  the  activity. 


on  board  drillships,  drill  rigs,  aircraft, 
icebreakers  or  other  support  vessels  or 
vehicles  to  monitor  the  impact  of  the 
activ^  on  polar  bear  and  walrus. 

(f)  Tne  holder  of  the  Letter  of 
Authorization  must  submit  a  report  to 
the  Service’s  Alaska  Regional  Director 
within  90  days  after  completion  of 
activities.  For  ongoing  development  and 
production  activities,  the  annual 
monitoring  report  must  be  submitted 
prior  to  January  15  for  the  previous 
year’s  activities.  The  report  must 
include,  at  a  minimum,  the  following 
information: 

(1)  Dates  and  time  of  activity; 

(2)  Dates  and  locations  of  polar  bear 
or  walrus  activity  related  to  monitoring 
the  effects  of  the  activity;  and 

(3)  Results  of  the  monitoring  activities 
including  an  estimate  of  the  actual  level 
of  take. 

§  1 8.1 28  Letters  of  Authorization. 

(a)  Each  person  or  entity  conducting 
an  oil  and  gas  exploration, 
development,  or  production  activity  in 
the  geographical  area  described  in 

§  18.121,  that  may  take  a  polar  bear  or 
walrus  in  execution  of  those  activities, 
should  apply  for  a  Letter  of 
Authorization  for  each  exploration 
activity  or  a  Letter  of  Authorization  for 
each  development  and  production  area. 
The  application  for  authorization  must 
be  submitted  to  the  Service’s  Alaska 
Regional  Director  at  least  90  days  prior 
to  the  start  of  the  proposed  activity. 

(b)  When  an  application  for  a  Letter 
of  Authorization  is  submitted,  it  must 
include  the  following  information: 

(1)  A  description  of  the  activity,  the 
dates  and  duration,  the  specific  location 
and  the  estimated  area  affected  by  that 
activity; 

(2)  A  plan  to  monitor  the  behavior 
and  effects  of  the  activity  on  polar.bear 
and  walrus;  and, 

(3)  A  cooperation  plan  which 
describes  the  measures  to  be  taken  to 
mitigate  potential  conflicts  between  the 
proposed  activity  and  subsistence 
hunting. 

(c)  In  accordance  with  §  18.27(f), 
decisions  made  concerning  withdrawals 
of  Letters  of  Authorization,  either  on  an 
individual  or  class  basis,  will  be  made 
only  after  notice  and  opportunity  for 
public  comment. 

(d)  The  requirement  for  notice  and 
public  comment  in  §  18.128(c)  will  not 
apply  should  the  Service  determine  that 
an  emergency  exists  which  poses  a 
significant  risk  to  the  well-being  of  the 
species  or  stock  of  polar  bear  or  walrus. 

§18.129  Information  collection 
reqtrirements. 

The  collections  of  information 
contained  in  this  proposed  rule  have 


been  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.)  and  assigned  clearance 
number  1018-0070.  U  is  necessary  to 
collect  the  information  in  order  to 
describes  the  proposed  activity  and 
estimate  the  cumulative  impacts  of 
potential  takings  by  all  persons 
conducting  the  activity.  'The  information 
will  be  used  to  evaluate  the  application 
and  determine  whether  to  issue  specific 
regulations  and,  subsequently.  Letters  of 
Authorization.  Response  is  required  to 
obtain  a  beneflt. 

The  public  burden  associated  with  the 
5  year  period  covered  by  this  proposed 
rule  is  estimated  at  5,802  hours 
including  1,002  hours  to  complete  the 
three  applications  for  specific 
regulations  (334  hours  each),  720  hours 
to  complete  90  applications  for  Letters 
of  Authorization  (8  hours  each),  2,880 
hours  to  comply  with  recordkeeping 
requirements  associated  with  90  Letters 
of  Authorization,  and  1,200  hours  to 
complete  150  required  annual  reports  (8 
hours  each).  Direct  comments  regarding 
the  burden  estimate  or  any  other  aspect 
of  this  requirement  to  the  Information 
Collection  Clearance  Officer,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  Mail  Stop  224  ARLSQ,  1849  C 
Street,  NW.,  Washington,  DC  20240,  and 
the  Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1018- 
0070),  Washington.  DC  20503. 

Dated:  November  6, 1992. 

Bruce  Blanchard, 

Acting  Director,  U.S.  Fish  and  WUdlife 
Service. 

IFR  Doc.  92-31696  Filed  12-29-92;  8:45  am] 
BILUNG  CODE  4310-65-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  32 
RIN  1018-AA71 

Refuge-Specific  Hunting  and  Fishing 
Regulations 

AGENCY:  Fish  and  wildlife  Service. 
Interior. 

action:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
rescind  the  order  of  the  Secretary  of  the 
Interior  which  closed  certain  inholdings 
to  the  hunting  of  migratory  game  birds 
within  the  external  boundaries  of  the 
Sabine  National  Wildlife  Refuge.  The 
closed  area  includes  a  3,120-acre 
inholding  owned  by  the  J.G.  Gray  Estate 
and  1,493.7  acres  of  other  lands  adjacent 
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to  the  J.G.  Gray  Estate.  The  area  was 
initially  closed  on  September  18, 1962, 
by  agreement  with  the  tenants  because 
no  migratory  game  bird  hunting  was 
then  allowed  on  the  Sabine  National 
Wildlife  Refuge.  The  refuge  has  now 
opened  to  hunting  of  migratory  game 
birds  and  there  is  no  longer  any  reason 
to  have  a  hunting  restriction  on  the 
private  inholding  at  issue. 

DATES:  All  comments  regarding  this 
proposed  rulemaking  must  be  received 
on  or  before  January  29, 1993. 

ADDRESSES:  Address  comments  to: 
Assistant  Director — Refugees  and 
Wildlife,  U.S.  Fish  and  Wildlife  Service, 
1849  C  Street,  NW.,  MS  670  ARLSQ, 
Washington,  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 
Duncan  L.  Brown,  U.S.  Fish  and 
Wildlife  Service,  Division  of  Refuges, 
1849  C  Street,  NW,  MS  670  ARLSQ, 
Washington,  DC  20240;  Telephone  (703) 
358-2043. 

SUPPLEMENTARY  INFORMATION:  The 
Sabine  National  Wildlife  Refuge  (NWR) 
was  acquired  in  1937.  There  were  eight 
inholdings,  three  of  which  were  owned 
by  the  Gray  family.  The  Gray  family 
entered  into  leases  with  the  refuge  for 
wildlife  protection  only.  The 
agreements  read  in  part  *'*  *  *  and  for 
the  right  to  administer  and  protect  the 
area  as  part  of  the  Sabine  National 
Wildlife  Refuge  *  *  The  Gray  family 
reserved  the  right  "*  *  •  to  use  these 
lands  for  grazing  purposes;  to  construct 
roads;  to  construct  and  maintain  any 
fences  considered  necessary;  to  improve 
the  range  in  any  manner  desired;  for  the 
production  of  agricultural  crops;  the 
exclusive  right  to  trap  fur-bearing 
animals;  and  to  prospect  for,  mine, 
produce  and  remove  oil,  gas,  and 
minerals*  *  *”  These  agreements 
continued  until  1962  at  which  time  the 
lease  expired.  During  the  interim  period 
between  the  execution  of  new  lease 
agreements,  the  Secretary  issued  a 
Closure  Order  on  the  lands  owned  by 
the  Gray  family  and  other  lands  adjacent 
to  such  lands,  upon  appropriate 
notification  and  public  comment,  as  he 
felt  that  waterfowl  and  other  migratory 
species  using  the  area  needed  to  be 
protected  from  hunting — especially  the 
Canada  geese.  Subsequently,  new  lease 
agreements  were  entered  into  in  1963 
and  the  area  has  been  used  for  grazing 
a  small  herd  of  cattle  and  several  horses. 
No  new  lease  agreements  have  been 
entered  into  since  1983  nor  have  any 
lease  agreements  been  initiated  by  the 
heirs  to  the  Gray  estate.  Currently, 
portions  of  Sabine  NWR  are  open  for 
waterfowl  hunting,  and  Canada  geese 
have  increased  to  the  point  that  an 
experimental  Canada  goose  season  has 


been  opened  in  this  part  of  Louisiana 
since  1989. 

The  heirs  of  the  Gray  estate  have 
requested  that  the  U.S.  Fish  and 
Wildlife  Service  review  and  rescind  the 
Secretarial  Closure  and  allow  waterfowl 
hunting  on  all  these  lands  which  would 
provide  the  heirs  and  landowners, 
respectively,  with  additional  surface 
income  from  hunting  leases.  The  heirs 
and  landowners  have  indicated  that 
some  of  the  generated  income  would  be 
used  for  habitat  enhancement. 

Accordingly,  after  consideration  of  all 
relevant  facts,  it  is  proposed  that  the 
Secretarial  Order  closing  3,120  acres  of 
the  J.G.  Gray  Estate  lands  and  1,493.7 
acres  of  other  adjacent  lands,  be 
rescinded  and  deleted  from  the  areas 
closed  to  hunting  found  in  50  CFR  32.8, 
as  proposed  to  be  revised  in  another 
document  published  in  the  Federal 
Register  on  November  25, 1992. 

Economic  EfTect 

Executive  Order  12291,  “Federal 
Regulation,”  of  February  17, 1981, 
requires  the  preparation  of  regulatory 
impact  analyses  for  major  rules.  A  major 
rule  is  one  likely  to  result  in  an  annual 
effect  on  the  economy  of  $100  million 
or  more;  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  government  agencies  or 
geographic  regions;  or  significant 
adverse  effects  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises.  The 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601  et  seq.)  further  requires  the 
preparation  of  flexibility  analyses  for 
rules  that  will  have  a  significant  effect 
on  a  substantial  number  of  small 
entities,  which  include  small 
businesses,  organizations  or 
governmental  jurisdictions.  The 
rescinding  of  the  Secretarial  Closure  on 
Sabine  NWR  (Gray  Estate)  will  have 
little  or  no  effect  on  the  economy  and 
would,  therefore,  generate  less  than 
$100  million  in  revenues. 

With  respect  to  small  entities,  this 
proposed  rule  will  have  a  positive 
aggregate  economic  effect  on  small 
businesses,  organizations,  and 
governmental  jurisdictions.  Aside  from 
the  immediate  economic  benefit  to  the 
heirs  and  landowners  in  their  efforts  to 
open  their  lands  to  hunting  leases,  the 
opening  of  the  area  will  provide 
recreational  opportunities  and  generate 
economic  benefits  to  the  local 
community,  albeit  small,  through 
hunting  related  sales.  Accordingly,  the 
Department  of  the  Interior  has 
determined  that  this  rule  is  not  a  “major 
rule”  within  the  meaning  of  Executive 
Order  12291  and  will  not  have  a 
significant  economic  effect  on  a 


substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  for  part  32  are  found  in  50 
CFR  part  25  and  have  been  approved  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501  et  seq.  and 
assigned  clearance  number  1018-0014. 
The  information  is  being  collected  to 
assist  the  Service  in  administering  these 
programs  in  accordance  with  statutory 
authorities  which  require  that 
recreational  uses  be  compatible  with  the 
primary  purposes  for  which  the  areas 
were  established.  The  information 
requested  in  the  application  form  is 
required  to  obtain  a  benefit. 

The  public  reporting  burden  for  the 
application  form  is  estimated  to  average 
six  (6)  minutes  per  response,  including 
time  for  reviewing  instructions, 
gathering  and  maintaining  data,  and 
completing  the  form.  Direct  comments 
on  the  burden  estimate  or  any  other 
aspect  of  this  form  to  the  Service 
Information  Collection  Officer,  U.S.  Fish 
and  Wildlife  Service,  1849  C  Street, 

NW,  MS  224  ARLSQ,  Washington,  DC 
20240;  and  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (1018-0014),  Washington,  DC 
20503. 

Environmental  Considerations 

Pursuant  to  the  requirements  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(2)(C)),  an  environmental 
assessment  has  been  prepared  for  this 
proposed  opening  of  an  inholding 
within  refuge  boundaries.  Based  upon 
the  Environmental  Assessments,  the 
Service  issued  a  Finding  of  No 
Significant  Impact  with  respect  to  the 
opening.  A  Se^ion  7  evaluation  was 
also  prepared  pursuant  to  the 
Endangered  Species  Act.  These 
documents  are  available  for  public 
inspection  and  copying  in  room  670, 
4401  North  Fairfax  Drive.  Arlington. 
Virginia,  or  by  mail,  at  the  address  listed 
in  the  section  ADDRESSES  above. 

Duncan  L.  Brown.  Division  of 
Refuges,  U.S.  Fish  and  Wildlife  Service, 
Washington,  DC,  is  the  primary  author 
of  this  proposed  rulemaking  document. 

List  of  Subject  in  50  CFR  Part  32 

Hunting  and  fishing.  Reporting  and 
recordkeeping  requirements.  Wildlife, 
Wildlife  refuges. 

Accordingly,  it  is  proposed  to  amend 
part  32  of  title  50  of  the  CFR  as  set  forth 
below: 
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PART  32— [AMENDED] 

1.  The  authority  citation  for  part  32, 
as  proposed  to  be  revised  at  57  FR 
55686  on  November  25, 1992,  continues 
to  read  as  follows: 

Authority:  5  U.S.Q  301;  16  U.S.C.  460k. 
664, 666dd.  and  7151. 


2.  It  is  proposed  that  §  32.8,  as 
proposed  to  be  revised  at  57  FR  55686 
on  November  25, 1992,  be  amended  in 
the  table  by  removing  the  entry  dated 
“September  26. 1962",  under  the  State 
of  Louisiana. 


Dated:  November  27, 1992. 

Bruce  Blanchard, 

Acting  Director,  U.S.  Fish  and  Wildlife 
Service. 

(FR  Doc.  92-31486  Filed  12-29-92;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Farmers  Home  Administration 

Housing  Demonstration  Program 

AGENCY:  Farmers  Home  Administration, 
USDA. 

ACTION:  Notice  of  Housing 
Demonstration  Program. 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  of  the  U.S. 
Department  of  Agriculture  (USDA)  will 
accept,  in  fiscal  year  1993,  proposals  for 
a  Housing  Demonstration  program 
under  section  506(b)  of  title  V  of  the 
Housing  Act.  Under  section  506(b), 
FmHA  may  provide  loans  for  innovative 
housing  units  and  systems  which  do  not 
meet  existing  published  standards, 
rules,  regulations,  or  policies.  The 
intended  effect  is  to  increase  the 
availability  of  affordable  rural  housing 
for  low-income  families,  through 
innovative  designs  and  systems. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mathias  J.  Felber,  Branch  Chief,  Special 
Programs  Branch,  Single  Family 
Housing  Processing  Division,  Farmers 
Home  Administration,  14th  and 
Independence  Avenue,  SW.,  room  5334, 
South  Building,  Washington,  DC  20250, 
telephone  202-720-1474  or  Raymond 
McCracken,  Senior  Loan  Officer,  Special 
Programs  Branch,  Single  Family 
Housing  Processing  Division,  Farmers 
Home  Administration,  14th  and 
Independence  Avenue,  SW.,  room  5334, 
South  Building,  Washington,  DC  20250, 
telephone  202-720-1486. 
SUPPLEMENTARY  INFORMATION:  Under 
current  standards,  regulations,  and 
policies,  some  low-income  rural 
families  lack  sufficient  incomes  to 
qualify  for  loans  to  obtain  adequate 
housing.  Section  506(b)  of  title  V  of  the 
Housing  Act  of  1949  authorizes  a 
housing  demonstration  program  that 
could  result  in  housing  that  these 
families  can  afford.  The  Congress  of  the 
United  States  made  two  conditions:  (1) 


That  the  health  and  safety  of  the 
population  of  the  areas  in  which  the 
demonstrations  are  carried  out  will  not 
be  adversely  affected,  and  (2)  that  the 
aggregate  expenditures  for  the 
demonstration  may  not  exceed  $10 
million  in  any  fiscal  year. 

FmHA  State  Directors  are  authorized 
in  fiscal  year  1993  to  continue  to  accept 
proposed  demonstration  concept 
proposals  from  nonprofit  organizations, 
profit  organizations  and  individuals  as 
announced  in  51  FR  19240  on  May  28, 
1986. 

The  State  Directors  will  evaluate  the 
proposals  on  a  first-come,  first-served 
basis.  An  acceptable  proposal  is  to  be 
sent  to  the  National  Office  for 
concurrence  of  the  Assistant 
Administrator,  Housing  before  the  State 
Director  may  approve  it.  If  the  proposal 
is  not  selected,  the  State  Director  will  so 
notify  the  applicant,  in  writing,  giving 
specific  reasons  why  the  proposal  was 
not  selected. 

The  funds  for  the  Demonstration 
program  are  section  502  funds,  and  are 
available  to  housing  applicants  that  may 
wish  to  purchase  an  approved 
Demonstration  dwelling.  However,  there 
is  no  guarantee  that  a  market  exists  for 
Demonstration  dwellings  and  applicants 
for  such  a  section  502  RH  loan  must  be 
eligible  for  the  program  in  all  other 
respects. 

This  program  activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.410.  For  the  reasons  set 
forth  in  Final  Rule  related  to  Notice  7 
CFR  3015,  subpart  V  (48  FR  29115,  June 
24, 1983)  and  FmHA  Instruction  1940- 
J,  "Intergovernmental  Review  of 
Farmers  Home  Administration  Programs 
and  Activities"  (December  23, 1983), 
this  program/activity  is  excluded  from 
the  scope  of  Executive  Order  12372 
which  requires  the  intergovernmental 
consultation  with  State  and  local 
officials. 

All  interested  parties  must  make  a 
written  request  for  a  proposal  package. 
The  request  must  be  made  to  the  State 
Director  in  the  State  in  which  the 
proposal  will  be  submitted  for 
evaluation.  The  Government  will  not 
reimburse  or  be  liable  for  any  expenses 
incurred  by  respondents  in  the 
development  and  submission  of 
applications. 

Following  is  a  list  of  State  Directors 
and  the  addresses: 
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Alabama  State  Office 

State  Director,  Aronov  Building,  room 
717,  474  South  Court  Street, 
Montgomery,  Alabama  36104, 
Telephone:  (205)  223-7077 

Alaska  State  Office 

State  Director,  634  South  Bailey,  suite 
103,  Palmer,  Alaska  99645, 

Telephone:  (907)  745-2176 

Arizona  State  Office 

State  Director,  201  East  Indianola,  suite 
275,  Phoenix,  Arizona  85012, 
Telephone:  (602)  640-5087 

Arkansas  State  Office 

State  Director,  700  W.  Capitol,  P.O.  Box 
2778,  Little  Rock,  Arkansas  72203, 
Telephone:  (501)  324-6281 

California  State  Office 

State  Director,  194  West  Main  Street, 
suite  F,  Woodland,  CalifOTnia  95695- 
2915,  Telephone:  (916)  666-3382 

Colorado  State  Office 

State  Director,  655  Parfet  Street,  room  E 
100,  Lakewood,  Colorado  80215, 
Telephone:  (303)  236-2801 

Delaware  State  Office 

State  Director,  4611  South  Dupont 
Highway,  P.O,  Box  400,  Camden, 
Delaware  19901,  Telephone:  (302) 
697-4300 

Florida  State  Office 

State  Director,  4440  N.  West  25th  Place, 
P.O.  Box  147010,  Gainesville,  Florida 
32614-7010,  Telephone:  (904)  338- 
3400 

Georgia  State  Office 

State  Director,  Stephens  Federal 
Building,  355  E.  Hancock  Avenue, 
Athens,  Georgia  30610,  Telephone: 
(706)  546-2162 

Hawaii  State  Office 

State  Director,  Federal  Building,  room 
311, 154  Waianuenue  Avenue,  Hilo, 
Hawaii  96720,  Telephone:  (808)  933- 
3000 

Idaho  State  Office 

State  Director,  3232  Eldger  Street,  Boise, 
Idaho  83705,  Telephone:  (208)  334- 
1301 

Illinois  State  Office 

State  Director,  Illini  Plaza,  suite  103, 
1817  South  Neil  Street,  Champaign. 
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Illinois  61820,  Telephone:  (217)  398- 
5235 

Indiana  State  Office 

State  Director,  5975  Lakeside  Boulevard. 
Indianapolis.  Indiana  46278, 
Telephone:  (317)  290-3100 

Iowa  State  Office 

.State  Director.  873  Federal  Building, 

210  Walnut  Street.  Des  Moines.  Iowa 
50309.  Telephone:  (515)  284-4663 

Kansas  State  Office 

State  Director,  1200  S.W.  Executive 
Drive.  P.O.  Box  4653,  Topeka,  Kansas 
66604,  Telephone:  (913)  271-2700 

Kentucky  State  Office 

State  Director,  771  Corporate  Drive, 
suite  200,  Lexington,  Kentucky  40503, 
Telephone:  (606)  224-7300 

Louisiana  State  Office 

State  Director,  3727  Government  Street. 
Alexandria.  Louisiana  71302, 
Telephone:  (318)  473-7921 

Maine  State  Office 

State  Director.  444  Stillwater  Avenue, 
suite  2.  P.O.  Box  405,  Bangor,  Maine 
04402.  Telephone:  (207)  990-9106 

Massachusetts  State  Office 

State  Director.  451  West  Street, 

Amherst.  Massachusetts  01002, 
Telephone:  (413)  253-4302  ^ 

Michigan  State  Office 

State  Director,  1405  South  Harrison 
Road,  room  209,  East  Lansing. 
Michigan  48823,  Telephone:  (517) 
337-6631 

Minnesota  State  Office 

State  Director.  410  Farm  Credit  Service 
Building,  375  Jackson  Street,  St.  Paul, 
Minnesota  55101,  Telephone:  (612) 
290-3842 

Mississippi  State  Office 

State  Director.  Federal  Building,  suite 

831. 100  W.  Capitol  Street,  Jackson, 
Mississippi  39269,  Telephone:  (eoi*) 
965-4318 

Missouri  State  Office 
State  Director,  601  Business  Loop  70 
West,  Parkade  Center,  suite  235, 
Columbia,  Missouri  65203, 

Telephone:  (314)  876-0976 

Montana  State  Office 

State  Director,  900  Technology  Blvd., 
Unit  1,  suite  B,  P.O.  Box  850, 
Bozeman.  Montana  59715,  Telephone: 
(406)  585-2580 

Nebraska  State  Office 

State  Director,  Federal  Building,  room 

308. 100  Centennial  Mall  N,  Lincoln. 


Nebraska  68508,  Telephone:  (402) 
437-5551 

New  Jersey  State  Office 

State  Director,  Tamsfield  Plaza,  suite 
22. 1016  Woodlane  Road.  Mt.  Holly, 
New  Jersey  08060,  Telephone:  (609) 
265-3600 

New  Mexico  State  Office 

tate  Director,  Federal  Building,  room 
3414,  517  Gold  Avenue.  SW.. 
Albuquerque,  New  Mexico  87102, 
Telephone:  (505)  766-2462 

New  York  State  Office 

State  Director.  James  M.  Hanley  Federal 
Building,  room  871,  P.O.  Box  7318, 
Syracuse.  New  York  13260, 

Telephone:  (315)  423-5308 

North  Carolina  State  Office 

State  Director,  4405  Bland  Road,  suite 
260,  Raleigh,  North  Carolina  27609, 
Telephone:  (919)  790-2731 

North  Dakota  State  Office 

State  Director,  Federal  Building,  room 
208,  220  East  Roser,  P.O.  Box  1737, 
Bismarck,  North  Dakota  58502, 
Telephone:  (701)  250-4781 

Ohio  State  Office 

State  Director,  Federal  Building,  room 
507,  200  North  High  Street. 

Columbus,  Ohio  43215,  Telephone: 
(614)  469-5608 

Oklahoma  State  Office 

State  Director,  USDA  Agricultural 
Center  Building,  Stillwater,  Oklahoma 
74074.  Telephone:  (405)  624-5608 

Oregon  State  Office 

State  Director,  Federal  Building,  room 
1590, 1220  S.  W.  3rd  Avenue, 
Portland,  Oregon  97204.  Telephone: 
(503)  326-2731 

Pennsylvania  State  Office 

State  Director,  One  Credit  Union  Place, 
suite  330,  Harrisburg,  Pennsylvania 
17110,  Telephone:  (717)  782-4476 

Puerto  Rico  Office 

State  Director.  New  San  Juan  Office 
Building,  room  501, 159  Carlos  E. 
Chardon  Street,  Hato  Rey,  Puerto  Rico 
00918-5481,  Telephone:  (809)  766- 
5628 

South  Carolina  State  Office 

State  Director.  Strom  Thurmond  Federal 
Building,  1835  Assembly  Street,  room 
1007,  Columbia,  South  Carolina 
29201,  Telephone:  (803)  765-5163 

South  Dakota  State  Office 

State  Director,  Federal  Building,  room 
308,  200  Fourth  Street.  SW.,  Huron, 


South  Dakota  57350,  Telephone:  (605) 
353-1430 

Tennessee  State  Office 

State  Director,  3322  West  End  Avenue, 
suite  300,  Nashville,  Tennessee 
37203,  Telephone:  (615)  736-7341 

Texas  State  Office 

State  Director,  Federal  Building,  suite 

102, 101  South  Main,  Temple,  Texas 
76501.  Telephone:  (817)  774-1301  ' 

Utah  State  Office 

State  Director,  Wallace  F.  Bennett 
Federal  Bldg.,  125  South  State  Street, 
room  5438,  Salt  Lake  City,  Utah 
84138,  Telephone:  (801)  524-4063 

Vermont  State  Office 

State  Director,  City  Center,  3rd  Floor,  89 
Main  Street  Street,  Montpelier, 
Vermont  05602,  Telephone;  (802) 
828-4454 

Virginia  State  Office 

State  Director,  Federal  Building,  room 
8213,  400  North  8th  Street. 

Richmond.  Virginia  23240, 

Telephone:  (804)  771-2638 

Washington  State  Office 

State  Director.  Federal  Building,  room 
319,  P.O.  Box  2427,  301  Yakima 
Street.  Wenatchee,  Washington  98807. 
Telephone:  (509)  662^352 

West  Virginia  State  Office 

State  Director.  P.O.  Box  678,  75  High 
Street,  Morgantown,  West  Virginia 
26505,  Telephone:  (304)  291-4791 

Wisconsin  State  Office 

State  Director.  4949  Kirschling  Court, 
Stevens  Point.  Wisconsin  54481, 
Telephone:  (715)  345-7600 

Wyoming  State  Office 

State  Director,  100  East  B,  Federal 
Building,  room  1005,  P.O.  Box  820, 
Casper.  Wyoming  82602,  Telephone: 
(307) 261-5271 

Dated:  December  15. 1992. 

La  Verne  Ausman. 

Administrator,  Farmers  Home 

Administration. 

IFR  Doc.  92-31699  Filed  12-29-92;  8:45  anil 
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Federal  Grain  Inspection  Service 

Request  (or  Applications  from  Persons 
Interested  In  Designation  to  Provide 
Official  Services  in  the  Geographic 
Areas  Presently  Assigned  to  the 
Barton  (KY)  and  North  Dakota  (ND) 
Agencies 

agency:  Federal  Grain  Inspection 
Service  (FGIS). 

ACTION:  Notice. 

SUMMARY:  The  United  States  Grain 
Standards  Act,  as  amended  (Act), 
provides  that  official  agency 
designations  shall  end  not  later  than 
triennially  and  may  be  renewed.  The 
designations  of  J.  W.  Barton  Grain 
Inspection  Service,  Inc.  (Barton),  and 
North  Dakota  Grain  Inspection  Service, 
Inc.  (North  Dakota),  will  end  June  30, 
1993,  according  to  the  Act,  and  FGIS  is 
asking  persons  interested  in  providing 
official  services  in  the  specified 
geographic  areas  to  submit  an 
application  for  designation. 

DATES:  Applications  must  be 
postmarked  or  sent  by  telecopier  (FAX) 
on  or  before  February  1, 1993. 
ADDRESSES:  Applications  must  be 
submitted  to  Homer  E.  Ehmn,  Chief, 
Review  Branch,  Compliance  Division, 
FGIS,  USDA,  Room  1647  South 
Building,  P.O.  Box  96454,  Washington, 
DC  20090-6454.  Telecopier  (FAX)  users 
may  send  their  application  to  the 
automatic  telecopier  machine  at  202- 
720-1015,  attention;  Homer  E.  Dunn.  If 
an  application  is  »ibmitted  by 
telecopier,  FGIS  reserves  the  right  to 
request  an  original  application.  All 
applications  will  be  made  available  for 
public  inspection  at  this  address  located 
at  1400  Independence  Avenue,  SW., 
during  regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Homer  E.  Ehmn,  telephone  202-720- 
8525. 

SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defitxed  in  Executive  Order  12291 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

Section  7(f)(1)  of  the  Act  authorizes 
FGIS’  Administrator  to  designate  a 
qualified  applicant  to  provide  official 
services  in  a  specified  area  aftm 
determining  that  the  applicant  is  better 
able  than  any  other  applicant  to  provide 
such  official  services.  * 

FGIS  designated  Barton, 
headquartered  in  Owensboro,  Kentucky, 
to  provide  official  inspection  and  Class 
X  or  Class  Y  weighing  services,  and 


North  Dakota,  headquartered  in  Fargo, 
North  Dakota,  to  provide  official  grain 
inspection  services  under  the  Act  on 
July  1, 1990. 

Section  7(g)(1)  of  the  Act  provides 
that  designations  of  official  agencies 
shall  end  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in 
Section  7(f)  of  the  Act.  ’The  designations 
of  Barton  and  North  Dakota  end  on  June 
30, 1993. 

The  geographic  area  presently 
assigned  to  Barton,  in  the  States  of 
Indiana,  Kentucky,  and  Tennessee, 
pursuant  to  Section  7(f)(2)  of  the  Act, 
vdiich  will  be  assigned  to  the  applicant 
selected  for  designation  is  as  follows: 

Clark,  Crawford.  Floyd,  Harrison, 
Jackson,  Jennings,  Jefferson,  Lawrence, 
Martin,  Orange,  Perry,  Scott,  Spencer, 
and  Washington  Counties,  Indiana. 

In  Kentucky: 

Bounded  on  the  North  by  the  northern 
Daviess,  Hancock,  Breckinridge,  Meade, 
Hardin,  Jefierson,  Oldham,  Trimble,  and 
OuToll  County  lines; 

Botmded  on  the  East  by  the  eastern 
Carroll,  Henry,  Franklin,  Scott,  Fayette, 
Jessamine,  Woodford,  Anderson, 

Nelson,  Larue,  Hart,  Barren,  and  Allen 
County  lines; 

Bounded  on  the  South  by  the 
southern  Allen  and  Simpson  County 
lines;  and 

Bounded  on  the  West  by  the  western 
Simpson  and  Warren  County  tines;  the 
southern  Butler  and  Muhlenberg  Cmmty 
lines;  the  Muhlenberg  County  line  west 
to  the  Western  Kentucky  Parkway;  the 
Western  Kentucky  Parkway  west  to 
State  Route  109;  State  Route  109  north 
to  State  Route  814;  State  Route  814 
north  to  U.S.  Route  Alternate  41;  U.S. 
Route  Alternate  41  north  to  the  Webster 
County  line;  the  northern  Webster 
County  line;  the  western  McLean  and 
Daviess  Coimty  lines. 

In  Tennessee: 

Bounded  on  the  North  by  the  northern 
Tennessee  State  line  from  Sumner 
County  east; 

Bounded  on  the  East  by  the  eastern 
Tennessee  State  line  southwest; 

Bounded  on  the  South  by  the 
southern  Tennessee  State  line  west  to 
Interstate  65;  and 

Bounded  on  the  West  by  Interstate  65 
north  to  the  northern  Williamson 
County  line;  the  northern  Williamson 
County  line  east;  the  western 
Rutherford,  Wilson,  and  Sumner  County 
lines  north. 

The  geographic  area  furesently 
assigned  to  North  Dakota,  in  the  Stale  of 
North  Dakota,  pursuant  to  Section 
7(0(2)  of  the  Act,  which  will  be  assigned 
to  the  applicant  selected  for  designation 
is  as  follows: 


Bounded  on  the  North  by  the  northern 
Steele  County  line  from  State  Route  32 
east;  the  eastern  Steele  County  line 
souffi  to  State  Route  200;  State  Route 
200  east-southeast  to  the  State  line; 

Bounded  on  the  East  by  the  eastern 
North  Dakota  State  line; 

Boimded  on  the  South  by  the 
southern  North  Dakota  State  line  west  to 
State  Route  1;  and 

Bounded  on  the  West  by  State  Route 
1  north  to  Interstate  94;  Interstate  94 
east  to  the  Soo  Railroad  Une;  the  Soo 
Railroad  line  northwest  to  State  Route  1; 
State  Route  1  north  to  State  Route  200; 
State  Route  200  east  to  State  Route  45; 
State  Route  45  north  to  State  Route  32; 
State  Route  32  nordi. 

Exceptions  to  Nordi  Dakota’s  assigned 
geographic  area  are  the  following 
locations  inside  North  Dakota’s  area 
which  have  been  and  will  continue  to 
be  serviced  by  the  following  official 
agency:  Grain  Inspection,  Inc4  Norway 
Spur,  and  Oakes  Grain;  both  in  Oakes, 
Dickey  County. 

Interested  persons,  including  Barton 
and  North  D^ota,  are  hereby  given  the 
oppmtunity  to  apply  for  desif^ation  to 
provide  official  serrices  in  the 
geographic  areas  specified  above  under 
die  provisions  of  Section  7(f)  of  the  Act 
and  §  800.196(d)  of  the  regulations 
issued  theieimder.  Designation  in  the 
specified  geographic  areas  is  for  the 
period  beginning  July  1, 1993,  and 
ending  June  30j  1996.  Persons  wishing 
to  apply  for  designation  should  contact 
the  Compliance  Division  at  the  address 
listed  above  for  farms  and  information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated. 

AUlHORtTY;  Pub.  L.  94-582, 90  Stat.  2867, 
as  amended  (7  U.S.C.  71  atseq.) 

Dated:  December  18, 1992 
Nei!  £.  Porter 

Acting  Director,  ComfdkmceDhmiou 
IFR  Doc.  92-31368  FUed  12-29-92;  8:45  am] 

BILUNG  COOE  SMO-EM-F 


Designation  of  the  Farweli  (TX)  Agcmcy 

AGENCY:  Federal  Grain  Inspection 
Service  (FGIS). 

ACTION:  Notice. 

SUMMARY:  FGIS  announces  tbe 
designation  of  Farweli  Grain  Inspection, 
Inc.  (Farweli),  to  provide  official 
inspection  services  under  the  United 
States  Grain  Standards  Act,  as  amended 
(Act). 

EFFECTIVE  DATE:  February  1, 1993. 
ADDRESSES:  Homer  E.  Dunn,  Chief, 
Review  Branch,  Compliam:e  Efivision, 
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FGIS,  USDA,  Room  1647  South 
Building,  P.O.  Box  96454,  Washington, 
DC  20090-6454. 

FOR  FURTHER  INFORHIATION  CONTACT: 
Homer  E.  Dunn,  telephone  202-720- 
8525. 

SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  August  3, 1992,  Federal 
Register  (57  FR  34109),  FGIS  announced 
that  the  designation  of  Farwell  ends  on 
January  31, 1993,  and  asked  persons 
interested  in  providing  official  services 
within  the  spoiled  geographic  area  to 
submit  an  application  for  designation. 
Applications  were  due  by  September  2, 
1992. 

Farwell.  the  only  applicant,  applied 
for  designation  in  the  entire  area 
currently  assimed  to  them.  FGIS  named 
and  requested  comments  on  the 
applicant  in  the  September  30, 1992, 
Federal  Register  (57  FR  45032). 
Comments  were  due  by  October  30, 
1992.  FGIS  received  no  comments  by 
the  deadline.  FGIS  evaluated  all 
available  information  regarding  the 
designation  criteria  in  Section  7(f)(1)(A) 
of  the  Act;  and  according  to  Section 
7(f)(1)(B).  determined  that  Farwell  is 
able  to  provide  official  services  in  the 
geomphic  area  for  which  they  applied. 

Enective  February  1, 1993,  ana 
ending  January  31, 1996,  Farwell  is 
designated  to  provide  official  inspection 
services  in  the  geographic  area  specified 
in  the  August  3, 1992,  Federal  Register. 
Interested  persons  may  obtain  official 
services  by  contacting  Farwell  at  806- 
481-9052. 

AUTHORITY:  Pub.  L  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C  71  et  seq.) 

Dated:  December  18, 1992 
Neil  E.  Porter 

Acting  Director,  Compliance  Division 
[FR  Doa  92-31367  Filed  12-29-92;  8:45  am) 
BHOJNG  COOE  3410-€N-F 


Forest  Service 

Smith  Fork  Parcei  Snowy  Traii  Re¬ 
route,  Loa  Padres  Nationai  Forest, 
Ventura  County,  CA;  intent  To  Prepare 
an  Environmentai  Impact  Statement 

The  Department  of  the  Interior,  Forest 
Service  will  prepare  an  environmental 
impact  statement  for  a  proposal  to 
reduce  off-highway  vehicle  (OHV) 
impacts  to  the  rip^an  area  of  the  160- 
acre  Smith  Fork  parcel  within  the 


Mount  Pinos  Ranger  District.  The  Los 
Padres  National  Forest  Land  and 
Resource  Management  Plan  has  been 
prepared.  One  of  the  management 
emphases  in  the  Plan  is  to  improve 
water  quality,  vegetative  diversity, 
wildlife  habitat  capability,  and  to 
protect  property  and  cultural  resources. 

The  alternatives  to  be  considered  will 
range  from  “No  Action”  to  re-routing 
portions  of  the  Snowy  OHV  trail.  The 
f^easibility  of  trail  relocation, 
construction  of  a  stream  crossing,  as 
well  as  the  physical,  biological, 
economic,  and  social  effects  of  project 
implementation  will  be  analyzed  within 
the  context  of  the  alternatives.  Potential 
resource  issues  which  may  affect 
alternative  development  are  the 
presence  of  sensitive  herptile  species 
and  cultural  resources,  visual  quality, 
water  quality,  California  Condor 
foraging  habitat,  maintaining 
biodiversity,  and  protecting  the 
sensitive  riparian  ecosystem. 

The  Calitomia  Department  of  Fish 
and  Game  and  the  U.S.  Fish  and 
Wildlife  Service  will  be  invited  to 
participate  as  cooperating  agencies  to 
evaluate  potential  impacts  on 
threatened  and  endangered  species 
habitat  if  any  such  species  are  found  to 
exist  in  the  proposed  re-route  area. 
Federal.  State,  and  local  agencies,  as 
well  as  industry;  and  other  individuals 
or  organizations  who  may  be  interested 
in  or  affected  by  the  decision,  will  be 
invited  t^artidpate  in  the  scoping 
process.  This  process  will  include: 

1.  Identification  of  potential  issues 
and/or  concerns. 

2.  Identification  of  issues  to  be 
analyzed  in  depth. 

3.  Elimination  of  insignificant  issues 
or  those  which  have  been  covered  by  a 
previous  environmental  review. 

Scoping  will  be  conducted  during  the 
winter  of  1992/1993rThe  analysis  is 
expected  to  take  approximately  6 
months  to  complete.  The  draft  EIS  is 
expected  to  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  available  for  public  review  and 
comment  by  May  1993.  EPA  will 
publish  a  notice  of  availability  for  the 
draft  EIS  in  the  Federal  Register.  The 
comment  period  will  be  45  days  from 
the  date  of  the  EPA’s  published  notice 
of  availability.  All  persons  interested  in 
the  proposed  projects  are  urged  to 
participate  at  that  time.  Comments  on 
the  draft  EIS  should  be  as  specific  as 
possible  and  may  address  the  adequacy 
of  the  EIS  or  the  merits  of  the 
alternatives  considered.  In  addition. 
Federal  court  decisions  have  established 
that  reviewers  of  a  draft  EIS  must 
structure  their  participation  in  the 
environmental  review  so  that  it  is 


meaningful  and  alerts  an  agency  to  the 
reviewer’s  positions  and  contentions. 
Environmental  objections  that  could 
have  been  raised  at  the  draft  EIS  review 
stage  may  be  waived  if  not  raised  until 
after  Completion  of  the  final  EIS.  The 
reason  for  this  is  to  ensure  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
in  a  timely  manner  so  that  the  agency 
can  respond  to  them  in  the  final  EIS 
The  final  ffiS  is  scheduled  to  be 
completed  by  August  1993.  In  the  final 
EIS,  the  Forest  Service  is  required  to 
respond  to  comments  received  from  the 
public  and  consulted  agencies.  The 
responsible  official  will  consider  the 
comments,  responses,  laws,  regulations, 
and  policies  in  making  a  decision 
regarding  these  project  proposals.  The 
responsible  official  will  document  the 
decision  and  reasons  for  the  decision  in 
the  Record  of  Decision.  That  decision 
will  be  subject  to  ^peal 
David  W.  Dahl,  Forest  Supervisor,  Los 
Padres  National  Forest,  Goleta,  CA,  is 
the  responsible  official.  Written 
comments,  questions,  and  suggestions 
concerning  the  analysis  should  be  sent 
to  Mark  Bethke,  District  Ranger.  Mount 
Pinos  Ranger  District,  Star  Route,  Box 
400,  Frazier  Park,  California  93225 
(phone  805-245-3731). 

Dated:  December  15, 1992. 

David  W.  Dahl 
Forest  Supervisor. 

[FR  Doc.  92-31542  Filed  12-29-92;  8:45  am) 
BILUNO  CODE  M10-11-M 


National  Urban  and  Community 
Forestry  Advisory  Council 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  National  Urban  and 
Community  Forestry  Advisory  Coimcil 
will  meet  in  San  Diego,  California, 
January  29-30, 1993  8  a.m.,  to  4:30  p.m. 
On  January  31, 1993,  the  meeting  will 
be  held  from  8  a.m.,  to  12  noon.  The 
Council  is  comprised  of  15  members 
appointed  by  the  Secretary  of 
Agriculture.  The  purpose  of  the  meeting 
is  for  the  Council  to  ^gin  development 
of  the  National  Urban  and  Community 
Forestry  Action  Plan  and  to  develop 
criteria  for  the  urban  and  community 
forestry  challenge  cost-share  program. 
The  meeting  will  be  Chaired  by  William 
Kruidenier,  of  the  International  Society 
of  Arboriculture,  and  is  open  to  the 
public.  Time  will  be  provided  at  the 
beginning  of  each  major  agenda  topic  for 
public  input.  Time  to  spe^  must  be 
requested  in  advance  from  the 
committee  staffi  However,  Council 
discussion  is  limited  to  Forest  Service 
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staff  and  Council  members.  Persons  who 
wish  to  bring  urban  and  community 
forestry  matters  to  the  attention  of  the 
Council,  may  file  written  statements 
with  the  Council  staff  before  or  after  the 
meeting. 

OATES:  The  meeting  will  be  held  January 
29-31,  1993. 

ADDRESSES:  The  meeting  will  be  held  at 
Best  Western  Shelter  Island  Marina  Inn. 
2051  Shelter  Island  Drive,  San  Diego, 
California  92106-3194. 

Send  written  statements  or  requests  to 
appear  to  Brian  McGuire,  National 
Urban  and  Community  Forestry 
Advisory  Council,  c/o  Forest  Service- 
Cooperative  Forestry,  USDA,  P.O.  Box 
96090,  Washington,  DC  20090-6090,  or 
phone  (202) 205-1689. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  McGuire,  Cooperative  Forestry 
Staff,  (202)  205-1689. 

Dated:  December  17, 1992. 

Allan ).  West, 

Deputy  Chief.  State  and  Private  Forestry. 

IFR  Doc.  92-31556  Filed  12-29-92;  8:45  am} 
BILUNG  CODE 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Colorado  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Rules  and 
Regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Colorado  Advisory  Committee  to  the 
Commission  will  be  held  from  9  a.m. 
until  9  p.m.  on  Thursday,  January  21, 
1993,  at  the  Memorial  Student  Loimge, 
College  Union  Building.  Fort  Lewis 
College,  Durango,  CO  81301.  The 
purpose  of  this  meeting  is  to  conduct  a 
brieftng  forum  on  the  topic,  "The 
Retention  of  Minorities  in  Colorado 
Institutions  of  Higher  Education." 
Participants  will  include  college  and 
program  administrators,  faculty;  and 
representatives  from  student  and 
commimity  organizations,  and  Native 
American  tribes. 

Persons  desiring  additional 
information  should  contact  Committee 
Chairperson,  Dr.  Gwendolyn  A. 

Thomas,  or  William  F.  Muldrow, 
Director  of  the  Rocky  Mountain 
Regional  Division,  (303)  866-1040  (TDD 
303-866-1049).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter,  should  contact  the 
Regional  Division  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 


The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  December  21. 
1992. 

Caroi-DM  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
(FR  Doc.  92-31678  Filed  12-29-92;  8:45  am] 
BILLMO  CODE  «S3S-ei-M 


Agenda  and  Notice  of  Piddle  Meeting 
of  the  Michigan  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  planning  meeting  of 
the  Michigan  Advisory  Committee  to 
the  Commission  will  be  held  from  9 
a.m.  until  5  p.m.  on  Friday,  January  15, 
1993  at  the  Omni  International  Hotel, 
333  East  Jefferson  Avenue,  Detroit, 
Michigan.  The  purpose  of  this  meeting 
is  to  receive  a  brieftng  on  interethnic 
and  racial  tensions  in  the  Detroit  area 
and  to  discuss  other  civil  rights  issues 
of  interest  to  the  Advisory  Goramittee. 

Persons  desiring  additional 
information  should  contact  Dr.  Janice  G. 
Frazier.  Committee  Chairperson  at  (313) 
259-8180  or  Constance  M.  Davis, 
Regioned  Director  of  the  Midwestern 
Regional  OfEce,  U.S.  Commission  on 
Civil  Rights,  at  (312)  353-8311.  Hearing- 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  December  21, 
1992. 

Carol  Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
(FR  Doc.  92-31677  Filed  12-29-92;  8:45  ami 
BILUNO  CODE  633S-01-M 


DEPARTMENT  OF  COMMERCE 
Bureau  of  the  Census 
[Docket  No.  921238-2338} 

Annual  Retail  Trade  Survey 

AGENCY:  Bureau  of  the  Census, 
Commerce. 

ACTION:  Notice  of  determination. 

SUMMARY:  In  accordance  with  title  13, 
United  States  Code,  sections  182,  224, 
and  225, 1  have  determined  the  Census 
Bureau  needs  the  1992  annual  retail 
trade  data  to  provide  a  sound  statistical 


basis  for  the  formation  of  policy  by 
various  government  agencies.  These 
data  also  apply  to  a  variety  of  public 
and  business  needs.  This  annual  survey 
is  a  continuation  of  similar  surveys  that 
we  have  conducted  each  year  since  1951 
(except  1954).  It  provides,  on  a  , 
comparable  classification  basis,  annual 
sales,  purchases  of  merchandise  and 
accounts  receivable  balances  for  1992, 
and  year  end  inventories  for  1991  and 
1992.  These  data  are  not  available 
publicly  on  a  timely  basis  from 
nongovernmental  or  other  governmental 
sources. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Pieneykoski  or  Dorothy 
Engleking  on  (301)  763-5294. 

SUPPLEMENTARY  INFORMATION:  The 
Census  Bureau  is  authorized  to  take 
surveys  necessary  to  furnish  current 
data  on  the  subjects  covered  by  the 
major  censuses  authorized  by  title  13, 
United  States  Code.  This  survey  will 
provide  continuing  and  timely  national 
statistical  data  on  retail  trade. 

The  1992  Economic  Census  is  being 
conducted  currently.  The  data  collected 
in  this  survey  will  be  within  the  genera) 
scope  and  nature  of  those  inquiries 
covered  in  the  economic  census. 

The  Census  Bureau  will  require  a 
selected  sample  of  firms  operating  retail 
establishments  in  the  United  States 
(with  sales  size  determining  the 
probability  of  selection)  to  report  in  the 
1992  Annual  Retail  Trade  Survey.  We 
will  furnish  report  forms  to  the  firms 
covered  by  this  survey  and  will  require 
their  submissions  within  30  days  after 
receipt.  The  sample  will  provide,  with 
measurable  reliability,  statistics  on  the 
subjects  specified  above. 

This  survey  was  cleared  by  the  Office 
of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act,  Public  Law  96-511,  as 
amended,  under  OMB  Control  No. 
0607-0013.  We  will  provide  copies  of 
the  form  upon  written  request  to  the 
Director,  Bureau  of  the  Census, 
Washington,  DC  20233. 

Based  upon  the  foregoing,  I  have 
directed  that  an  annual  survey  be 
conducted  for  the  purpose  of  collecting 
these  data. 

Dated:  December  23, 1992. 

Barbara  Evaritt  Bryant, 

Director,  Bureau  of  the  Census. 

(FR  Doc.  92-31625  Filed  12-29-92;  8:45  am) 
BILUNG  CODE  3BtO-«7-M 
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Economic  Development 
Administration 

Petitions  by  Producing  Rrros  for 
Determination  of  Eligibility  To  Apply 
for  Trade  Adjustment  Assistance 

AGENCY:  Economic  Development 
Administration  (EDA),  Commerce. 


ACTION:  To  give  firms  an  opportimity  to 
comment. 


Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  fit>m  the  firms 
listed  below. 


FUm  name 

Address 

Date  peti¬ 
tion  ac¬ 
cepted 

Product 

Micio  Hybrid  OimenslonB,  Inc _ 

230  Souft  Siesta  Ume,  Tempe,  AZ  85281-3027 

11/16«2 

Electronics— thick  lltm  hybrW  circuits. 

Frequency  Eiectiorrlcs,  Ire .  ; _ 

55  Charles  Undbergh  Boulevard  MHchel  Field, 

11/16/92 

EleoborVes — oedUalors.  microvrave  semicorWuc- 

Ruska  IfwtrumanI  Corp . . . . . 

NY  11553. 

3601  Ounvale  Houston,  TX  77063  . 

11/23/92 

tors,  time  and  frequency  gerreratlr^g  insiru- 
merks. 

Digllal  Pressure  Gages  arW  deadweight  pressure 

Systems  Division,  Inc _  ....- _ _  . 

PerUi  Dow  Avnniie,  Unit  C  Tii.<!t)n,  CA  STSRfl  . 

11/23/92 

gages. 

Dust  renxrval  systerrrs. 

Ladles' dresses. 

Reggio  Fashions.  Inc  . . . 

12  East  Coal  Street  Shenando^  PA  179976  _.. 

11/23/92 

Wen  Industries,  Irrc  . . . . . . 

400  Apgar  Drive  SomersN.  NJ  0W73  ... _ _ 

11/30/92 

Thick  Him  h^Wd  circuits  for  use  in  various  appli¬ 
cations  using  a  baked  on  sNk  screerring  proc¬ 
ess. 

Typesetting. 

Centerpolnt  Prepress  Servicas.  Inc  . . . . . 

1219  Westlake  Ave.  N.,  Suite  302  SeaMe,  WA 

11/30/92 

BBL  Co . . 

981109. 

Oetweiler  &  Pipe  Roads,  Box  310  Kulpsville,  PA 

12/01/92 

Metal  products— carbon  steel  pipe  and  stainless 

KorWex  Coip  . . . . . - . 

19443. 

274  South  Pleasant  HHI  Avenue  tomtra,  Wl 

12/04/92 

and  chromaUoy  pipe. 

Metal  products--5ickles,  corwarslon  kits,  Jmita 

53048-0937. 

310  West  Main  Street  Avon.  NY  14414  _ 

12/07/92 

backs  and  parts. 

Rollers  for  paper  copiers,  shafts  for  electronic  kv 
sirumeniation  and  stapia  Insailers  tor  staplers. 
Dust  collection  and  air  puriiicallon  equipmeni,  fil¬ 
lers  and  laundry  detergents. 

Materials  tor  corrstructitrg  banana  lipenWg 

D.C.  Filter  &  Chemicat,  Inc . . . . . 

1517  Fifth  Street  Sandusky.  OH  44870  . 

12/07/92 

Thermal  Techrroiogles.  tnc _ 

1256  N.  ProuWenca  Road,  suiie  2  Madia,  PA 

12/07/92 

19063. 

127  Main  Street  Franklin,  NJ  07416  _ 

12/07/92 

rooms. 

Computer  txMrds,  swbehes,  nKtnkors.  data  ool- 
lecfion  rrKxkttos  and  other  components  tor  sys¬ 
tem. 

Textile— carpet. 

House  slippers  of  textile  material. 

Auto-Mat  COt  Inc  .  . . . . . . . . . 

225A  Park  AvetMie  HWksvMe,  NY  11801  _ ' 

12/07/92  * 

Ranicfc,  Ud  _.  . . . .  . . . . 

1750  Olympic  Drive  Athene,  GA  30608  _ 

12/07/92 

Bellesteei  Wdustries,  Inc .  . . . 

150  McClellan  Highway,  Box  490  East  Boston, 

12/06/92 

Metal  Products — steel  end  ahrminum. 

Capdnl  CimuiiR  Cntp . ' 

MA  02128. 

24  Oenby  Road  Boston.  MA  02134  . . 

12/08/92 

Mach.  &  equip.— primer  products  arW  printer 
mechanisms. 

Grain  analyzing  equipment,  equipment  to  monitor 

i 

DIcKey— John  Cofp _ 

IS.S  SouPt  Coutrly  Club  Road  Auburn,  H.  62615 

12/96/92 

960  Airport  Road  FaN  River,  MA  02722  . 

12«)9/92 

term  material  and  etectronic  oontrot. 

Machtotery  A  equip.— abrasive  grkxfing  wheels 
arW  points. 

The  petitions  were  submitted 
pursuant  to  section  251  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  States  Elepartnxent  of 
Commerce  has  initiated  separate 
investigatkms  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm's  woii^ers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  the  Trade  Adjustment  Assistance 
Division,  room  7023,  Economic 
Development  Administration,  U.S. 
Department  of  Commerce,  Washington, 
E)C  20230,  no  later  than  the  close 


business  of  the  tenth  calendar  day 
following  the  publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  pro^am  number  and 
title  of  the  program  under  which  these 
petitions  are  submitted  is  11.313,  Trade 
Adjustment  Assistance. 

Dated:  December  21. 1992. 

Kathleen  W.  Lawrence, 

Deputy  Assistant  Secretory /or  Program 
Operatkms. 

|FR  Doc.  92-31531  Filed  12-29-92;  8.45  am) 
BiCUNO  CODE  3SU>-a4-M 


International  Trade  Administration 

[A-588-828] 

PreHminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Dry  Rim, 
Photoresist  From  Japan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  December  30, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bill  Crow,  Office  of  Antidumping 
Investigations,  Import  Administration, 
International  Trade  Administration, 

U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avoaue,  NW., 
Washington,  DC  20230;  telephone;  (202) 
482-0116. 

Preliminary  Determination 

We  preliminarily  determine  that  dry 
film  photoresist  from  Japan  is  being,  or 
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is  likely  to  be.  sold  in  the  United  States 
at  less  than  fair  value,  as  provided  in 
section  733  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).  The  estimated 
margin  Is  shown  in  the  “Suspension  of 
Liquidation"  section  of  this  notice.  The 
statutory  deadline  for  the  final 
determination  is  75  days  from 
publication  of  this  notice.  However,  we 
may  expedite  this  determination. 

Case  History 

Since  the  initiation  of  this 
investigation  on  August  5, 1992,  (57  FR 
36066,  August  12. 1992),  the  following 
events  have  occurred. 

On  August  20, 1992,  the  Department 
sent  a  facsimile  to  the  American 
Embassy  in  Tokyo.  Japan,  requesting 
information  on  die  value  and  quantity  of 
sales  to  the  United  States  for  the  period 
December  1, 1991  to  May  31, 1992  by 
Japanese  companies. 

On  August  21. 1992  we  received  a 
response  finm  the  American  Embassy  in 
Tokyo.  Based  on  the  information 
provided  to  our  Embassy  via  the 
Japanese  Ministry  of  Trade  and  Industry 
(Mm),  the  Department  selected  Tokyo 
Ohka  Kogyo  (IXDK)  as  the  sole 
mandatory  respondent  in  this 
investigation. 

On  August  31. 1992,  the  U.S. 
International  Trade  Commission  (ITC) 
issued  an  affirmative  preliminary  injury 
determination.  On  September  8, 1992, 
Hitachi  Chemical  Co.  Ltd.,  and  Hitachi 
Chemical  Co.  America  Ltd.,  sent  a  letter 
of  appearance  as  interested  parties  in 
this  proceeding.  On  September  10, 1992, 
TOK  sent  a  letter  of  appearance  as  an 
interested  party  in  this  proceeding. 

On  September  18, 1992,  the 
Department  presented  an  antidumping 
duty  questionnaire  to  TOK  through  our 
embassy  in  Tokyo.  On  October  1, 1992, 
TOK  requested  a  two-week  extension  for 
its  response  to  section  A  of  the 
Department's  questionnaire.  On  October 
2. 1992,  the  Department  granted  a 
partial  extension  for  responding  to 
section  A  until  October  13, 1992.  On 
October  13. 1992,  TOK  submitted  its 
response  to  section  A.  On  October  16. 
1992,  TOK  requested  a  two-week 
extension  for  its  response  to  sections  B 
and  C  of  the  Department's 
questionnaire.  On  October  16, 1992,  The 
l^partment  granted  a  full  extension 
until  Novemwr  2, 1992.  On  November 
2. 1992,  TOK  submitted  a  letter  in 
which  it  maintained  that  a  response  to 
sections  B  and  C  of  the  Department's 
questionnaire  would  be  an 
“extraordinary  administrative  burden'' 
and  that  TOK  would  “be  unable  to 
respond  fully  to  section  B  and  C."  In 
this  letter,  TOK  requested  that  the 
Department  accept  certain  company 


proprietary  information  to  modify  the 
margin  estimation  calculated  in  the 
petition. 

On  November  13, 1992,  petitioners 
submitted  a  letter  to  the  Department 
arguing  that  TOK's  November  2, 1992, 
submission  was  a  refusal  to  cooperate 
with  the  Department's  investigation  and 
that,  absent  reliable  cost  and  price  data, 
the  Department  had  no  option  but  to 
apply  best  information  available  (BIA) 
in  calculating  the  estimated  dumping 
margin  for  the  preliminary 
determination.  Petitioners  argued  that  as 
an  uncooperative  respondent,  BIA 
should  be  based  on  information 
provided  in  the  petition. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  all  forms  of  dry  film 
photoresist  (DFP)  horn  Japan.  Dry  film 
photoresist  includes  all  forms  and 
dimensions  of  solid  photosensitive  resin 
film  in  rolls,  without  sprocket  holes, 
designed  to  be  laminated  onto  a  surface 
to  permit  etching  or  plating  of  a  pattern. 
The  photoresist  chemicals  in  dry  form 
whi(A  comprise  DFP  currently  are 
provided  for  under  subheading 
3707.90.30  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Because  of  its  film  format,  DFP  may  be 
entering  the  United  States  under  HTSUS 
categories  3702.39.00.00,  3702.42.00.60, 
3702.43.00.00,  3702.44.00.00,  and 
3702.95.00.00.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  is  from 
January  1. 1992,  through  June  30, 1992. 

Best  Information  Available 

We  have  determined,  in  accordance 
with  section  776(c)  of  the  Act,  that  the 
use  of  BLA  is  appropriate  for  sales  of 
subject  merchandise  in  this 
investigation.  In  deciding  whether  to 
use  BLA,  section  776(c)  provides  that  the 
Department  may  take  into  account 
whether  the  respondent  was  able  to 
produce  information  requested  in  a 
timely  manner  and  in  the  form  required. 
In  this  case.  TOK  did  not  do  so. 

As  outlined  in  the  “Case  History" 
section  of  this  notice,  the  Department 
granted  repeated  requests  by  TOK  for 
extensions  in  order  for  the  company  to 
gather  and  process  the  information 
requested  in  the  Department's 
questionnaire.  The  November  2. 1992, 
letter  from  TOK  was  not  a  valid 
response  to  sections  B  and  C  of  the 
questionnaire.  TOK  did  not  report  its 
sales  in  its  home  market  and  the  United 


States.  TOK's  refusal  to  provide  this 
data  denies  the  department  the 
information  required  to  accurately 
calculate  an  antidumping  duty  margin. 
Consequently,  we  based  our  preliminary 
determination  in  this  investigation  on 
BIA.  As  BLA.  we  selected  the  highest 
margin  calculated  from  information 
provided  in  the  petition  and  in  a 
supplement  to  the  petition  received  on 
July  29, 1992.  As  noted  in  our  notice  of 
initiation,  for  purposes  of  the  initiation, 
no  adjustments  were  made  to 
petitioners'  calculations.  However,  the 
Department  noted  that  if  it  became 
necessary  at  a  later  date  to  consider  the 
petition  as  a  source  of  BLA,  we  might 
review  all  of  the  basis  for  the 
petitioners'  estimated  dumping  margins 
in  determining  BIA.  The  petitioners' 
methodology  for  calculating  the 
estimated  dumping  margins  was 
discussed  in  detail  in  our  notice  of 
initiation  (57  FR  36066,  August  12, 
1992). 

Using  the  data  presented  in  the 
original  petition  and  in  the  supplement 
provided  by  petitioners  on  July  29, 

1992,  we  recalculated  the  estimated 
dumping  margins  as  BLA.  We  compared 
the  sale  to  U.S.  customer  A  to  the  sale 
to  Japanese  customer  B  and  the  sale  to 
U.S.  customer  B  to  the  sale  to  Japanese 
customer  A.  In  accordance  with  section 
772(b)  of  the  Act.  we  based  U.S.  price 
on  purchase  price,  because  the  subject 
merchandise  was  sold  to  an  imrelated 
piirchaser  in  the  United  States  prior  to 
importation  and  because  exporter's  sales 
price  (ESP)  methodology,  in  this 
instance,  was  not  otherwise  indicated 
by  the  information  submitted  by 
petitioner.  We  deducted  the  first 
unrelated  purchaser's  estimated  profit 
using  the  statutory  eight  percent, 
estimated  material  losses  in  further 
manufacture  of  the  DFP,  slitting  costs, 
and  movement  charges,  including  U.S. 
duty.  We  did  not  deduct  the  U.S.  selling 
expenses  estimated  by  petitioner  as 
these  were  imdocumented  and  were 
estimated  only  for  USP,  not  foreign 
market  value  (FMV). 

To  calculate  FMV  we  deducted  the 
estimated  material  losses  in  further 
manufacturer  of  the  DFP  and  slitting 
costs  as  reported  in  the  petition. 
Pursuant  to  19  CFR  353.56,  we  made 
circumstance  of  sale  adjustments  for 
U.S.  warehousing  and  for  imputed 
credit  expenses.  We  increased  FMV  by 
the  amount  of  warehousing  expenses 
which  had  been  subtracted  from  the 
U.S.  price  in  the  petition.  We 
recalculated  credit  expenses  to  reflect 
the  average  period  reported  in  the 
petition.  We  deducted  home  market 
packing  costs  and  added  U.S.  packing 
costs,  in  accordance  with  section 
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773(aXl)  of  the  Act.  The  resulting 
margins  ranged  from  13.60  to  30.49 
percent.  Since  respondent  has  been 
uncooperative  in  Oils  investigation,  we 
are  applying  the  highest  margin  derived 
from  the  information  presented  in  the 
petition,  30.49  percent,  as  BIA  for  TOK. 

Suspension  of  Liquidation 
In  accordance  Mnth  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspeixl  liquidation  of  all 
entries  of  dry  film  photoresist  from 
Japan  that  are  entOTed,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  The 
Customs  Service  diall  require  a  cash 
deposit  or  posting  of  a  btwd  equal  to 
30.49  percent  on  all  entries  of  dry  film 
photoresist  from  Japan.  This  suspensicm 
of  liquidation  will  remain  in  effect  until 
further  notice.  Tlie  estimated  dumping 
margins  are  as  follows: 


Manuiacturai/producei/expotler 

Matgin  per¬ 
centage 

Tokyo  Otika  Kogyo  . . . . 

3049 

Alolhen  ..  _ 

30.49 

rrC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  wo  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry. 

Public  Comment 

In  accordance  with  19  CFR  353.36, 
case  briefs  ot  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  for  import 
Administration  no  later  than  January  18, 
1993,  and  rebuttal  briefs,  no  later  than 
January  25, 1993.  In  accordance  with  19 
CFR  353.36(b),  we  will  hold  a  public 
hearing,  if  requested,  to  afford  interested 
parties  an  opportunity  to  comment  on 
argummits  raised  in  case  or  rebuttal 
briefs.  Tentatively,  the  hearing  will  be 
held  on  January  29, 1993,  at  9:30  a.m. 
at  the  U.S.  Department  of  Commerce, 
room  3708, 14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistcmt  Secretary  for 
Import  AdministratioB,  U.S.  Department 
of  Commerce,  room  B-009,  within  ten 
days  of  the  publication  of  ^is  notice. 


Requests  should  contain:  (1)  The  party’s 
name,  address,  and  telephone  number, 
(2)  the  number  of  participants;  arkl  (3) 
a  list  of  the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38(b),  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  and 
19  CFR  353.15(a)(4). 

Dated:  December  22. 1992. 

Rolf  Th.  Lundberg.  Jr.. 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  62-31600  Piled  12-29-62:  8:45  am] 
BILUNO  CODE  WIO-OS-M 


[A-559-802] 

Industrial  Balts  and  Components  and 
Parts  Thereof,  Whether  Cured  or 
Uncured,  From  Singapore;  Amendment 
to  Final  Results  of  Antidumping  Duty 
Administrathfe  Review 

AGENCY:  International  'Drade 
Administration/Import  Administration, 
Department  of  Coaun«rce. 

ACTION:  Notice  of  amendment  to  final 
results  of  antidumping  duty 
administrative  review. 

StMlMARY:  On  September  14. 1992,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  the  final  results  of  an 
administrative  review  of  the 
antidumping  duty  order  on  industrial 
belts  and  components  and  parts  thereof, 
whetlier  cureo  or  uncured,  from 
Singapore  (57  FR  41916).  Tlie  review 
covered  the  period  Fdiruary  1. 1989 
through  May  31, 1990. 

The  Department  has  determined  that 
it  made  a  ministerial  error  in  the  final 
results.  We  have  now  corrected  the  error 
in  question.  This  correcticm  has  no 
eff^  on  the  dumpii^  margin. 

EFFECTIVE  DATE:  December  30. 1992. 

FOR  FURTHER  SIPORMATION  CONTACT: 
Millie  Mack  or  Jean  K«np  in  the  Office 
of  Agreements  Compliance; 

Intematkmal  Trade  Administration; 

U.S.  Department  of  Commerce; 
Washington,  DC  20230;  telephone 
nund)er  (202)  482-3793. 

SUPFtEMBITARY  SIFORMATION;  On 
September  14, 1992,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (57  FR  41916) 
the  final  results  of  an  administrative 
review  of  the  antidumping  duty  order 
on  industrial  belts  and  components  and 
parts  tlrereof,  whether  cured  or  uncured, 
from  Singapore  (54  FR  25315,  June  14. 
1989).  The  review  covered  shipments  of 
this  merdiandise  from  Singapore  to  the 
United  States  dining  the  p^od 


February  1, 1989  through  May  31, 1990 
by  Mitsuboshi  Belting  (Singapore)  Pte., 
Ltd.  (MBS). 

On  July  7, 1989,  prior  to  our  initiation 
of  this  review,  respondent,  MBS  and  its 
affiliate,  MBL  (USA)  Corporation,  filed 
a  suit  in  the  Court  of  International  Trade 
(QT)  challenging  the  antidumping  duty 
order.  (MBL  (USA)  Corporation  and 
Mitsuboshi  Siting  (Singapore)  PTE,  Ltd 
v.  United  States,  89-07-00404, 
Complaint  dated  July  7, 1989 
(Complaint)).  Respondent  daimed  the 
order  was  not  in  accordance  with 
section  736(b)(2)  of  the  Tariff  Act  of 
1930,  as  amended,  (the  Act),  because  it 
did  not  require  the  release  of  any  bond 
or  refund  of  any  cash  deposit  of 
antidumping  duties  for  entries  of 
industrial  power  V-belts  from  Singapore 
made  between  February  1  and  June  7, 
1989  (Complaint  at  5).  Before 
completion  of  this  review,  on  March  5, 
1992,  the  err  held  that,  as  a  result  of  a 
negative  International  Trade 
Commission  (ITC)  “but  for”  vote  (would 
not  have  found  material  injury,  as 
opposed  to  the  threat  thereof,  but  for 
suspension  of  liquidation  of  entries)  and 
because  three  of  the  six  votes  <ni  injury 
were  negative,  cash  deposits  should  not 
have  hem  collected  bemre  the  date  of 
publication  of  the  ITC’s  final  affirmative 
determination  in  the  Federal  Register, 
which  was  June  7, 1989  (Investi^tion 
Nos.  731-TA-412  throu^  419  (Final 
Determination,  54  FR  24430,  June  7, 
1989))  [MBL  (USA)  Corporation  and 
Mitsuboshi  Belting  (Singapore)  v. 

United  States,  787  F.  Supp.  202  (OT, 
March  5, 1992)).  The  QT  ordered  the 
Department  to  “release  or  refund  or 
cause  to  be  released  or  refunded  any 
bonds  or  deposits  of  estimated 
antidumping  duties  on  imports  of 
power-transmission  belts  from 
Singapore  covered  by  this  case  entered 
between  February  1  and  June  7, 1989,” 
in  accordance  with  section  736(b)(2)  of 
the  Act.  Therefore,  pursuant  to  the  CIT 
order,  there  were  no  longer  any 
suspended  entries  to  review  frnm 
February  1  through  June  6, 1989,  and 
the  period  of  review  should  have  been 
June  7, 1989  throu^  May  31, 1990. 

When  we  published  our  final  results 
of  review  on  September  14, 1992,  we 
inadvertently  included  the  period 
between  February  1  and  June  7, 1989  in 
the  review  period  for  assessment. 
Subsequently,  respondent  filed  suit 
claiming  that  the  Department’s  failure  to 
exclude  the  period  in  question  was  in 
contravention  of  the  March  5, 1992  QT 
decision.  Consequently,  we  filed  a 
motion  for  leave  to  correct  this  oversight 
and  publish  amended  final  results, 
pursuant  to  section  7Sl(f)  of  the  Act,  (19 
U.S.C.  section  1675(f)),  and  19  CFR 
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353.28(c)  of  the  Department's 
regulations.  On  December  2, 1992,  the 
CIT  granted  our  motion. 

S^tion  353.28(d)  of  the  Department's 
regulations  defines  a  “ministerial  error" 
as  “an  error  in  addition,  subtraction,  or 
other  arithmetic  function,  clerical  error 
resulting  from  inaccurate  copying, 
duplication,  or  the  like,  and  any  other 
type  of  unintentional  error  which  the 
Secretary  considers  ministerial"  (19 
CFR  353.28(d)).  The  respondent  alleged 
in  its  suit  that  the  period  of  review 
listed  in  the  final  results  was  incorrect. 
We  agree  and  have  corrected  this 
unintentional  error. 

Amended  Final  Results  of  Review 

As  a  result,  of  the  correction,  the 
period  of  review  for  the  final  results  is 
June  7. 1989  through  May  31, 1990. 
Because  the  final  results  of  this  review 
were  based  on  best  information 
available,  the  correction  of  this 
ministerial  error  has  no  effect  on  the 
dumping  margin  determined  in  the 
notice  of  final  results,  which  was  31.73 
percent. 

This  amendment  to  the  final  results  of 
administrative  review  and  notice  are  in 
accordance  with  section  751(f)  of  the 
Act  (19  U.S.C.  1675(f))  and  19  CFR 
353.28(c). 

Dated;  December  22. 1992. 

Rolf  Th.  Lundberg, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  92-31601  Filed  12-29-92;  8:45  am) 
BtLUNG  COO€  3S10-OS-M 


[A-583-ei5] 

Amended  Final  Determination  and 
Antidumping  Duty  Order;  Certain 
Welded  Stainless  Steel  Pipe  From 
Taiwan 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

EFFECTIVE  DATE:  December  30, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Raphiel  Hampton  or  William  Crow, 
Office  of  Antidumping  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230;  (202)  482-0176  or  482-0116, 
respectively. 

SCOPE  OF  ORDER:  In  the  publication  of 
the  Department  of  Commerce's  (the 
Department's)  final  determination  of 
sales  at  less  than  fair  value  of  certain 
welded  stainless  steel  pipe  fiom  Taiwan^ 
(57  FR  53706.  November  12. 1992),  the 
references  to  the  Harmonized  Tari^ 
Schedule  of  the  United  States  (HTSUS) 


classifications  were  not  stated  correctly 
in  the  description  of  the  scope  of  the 
investigation.  The  following  is  the 
complete  scope  of  the  merdhandise 
sul^ect  to  this  antidumping  duty  order. 

Tne  merchandise  subject  to  this 
antidumping  duty  order  is  welded 
austenitic  stainless  steel  pipe  (WSSP) 
that  meets  the  standards  and 
specifications  set  forth  by  the  American 
Siociety  for  Testing  and  Materials 
(ASTM)  for  the  welded  form  of 
chromium-nickel  pipe  designated 
ASTM  A-312.  The  merchandise  covered 
by  the  scope  of  the  investigation  also 
includes  austenitic  welded  stainless 
steel  pipes  made  according  to  the 
standards  of  other  nations  which  are 
comparable  to  ASTM  A-312. 

W^P  is  produced  by  forming 
stainless  steel  flat-rolled  products  into  a 
tubular  configuration  and  welding  along 
the  seam.  WSSP  is  a  commodity  product 
generally  used  as  a  conduit  to  transmit 
liquids  or  gases.  Major  applications  for 
WSSP  include,  but  are  not  limited  to. 
digester  lines,  blow  lines, 
pharmaceutical  lines,  petrochemical 
stock  lines,  brewery  process  and 
transport  lines,  general  food  processing 
lines,  automotive  paint  lines  and  paper 
process  machines. 

Imports  of  WSSP  are  currently 
classifiable  under  the  following  HTSUS 
subheadings:  7306.40.1000, 
7306.40.5005.  7306.40.5015, 
7306.40.5045,  7306.40.5060,  and 
7306.40.5075.  Although  these 
subheadings  include  both  pipes  and 
tubes,  the  scope  of  this  investigation  is 
limited  to  welded  austenitic  stainless 
steel  pipes.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Amendment  of  Final  Determination 

In  accordance  with  section  735(d)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act),  on  November  12, 1992,  the 
Department  published  its  final 
determination  that  certain  welded 
stainless  steel  pipes  from  Taiwan  were 
being  sold  at  less  than  fair  value  (55  FR 
53706). 

On  November  19, 1992,  petitioners 
alleged  that  the  Department  had  made 
three  clerical  errors  in  its  final 
calculations.  First,  petitioners  claimed 
that  the  Department  had  not  added  the 
amount  of  import  duties  levied  on  the 
gross  price  of  certain  home  market  sales 
to  the  gross  price  reported  in  the  sales 
listing.  Petitioners  claim  that  since  the 
gross  home  market  price  was  the  price 
before  calculation  and  levying  of  the  . 
import  duties,  the  duties  should  be 
added  to  the  reported  gross  price. 


Second,  petitioners  maintain  that  in 
calculating  the  general  and 
administrative  (G&A)  expenses 
component  of  the  cost  of  production 
(CX)P),  the  Department  us^  the  cost  of 
manufacturing  (CXDM)  exclusive  of 
import  duties.  Finally,  petitioners 
maintain  that  in  calculating  the  foreign 
unit  price  in  dollars  when  using 
constructed  value  (CV).  the  Department 
subtracted  home  market  indirect  selling 
expenses  twice  instead  of  subtracting 
home  market  credit  expenses. 

We  agree  with  petitioners  that  the 
calculation  of  G&A  expenses  for, 
determining  the  COP  used  the  incorrect 
COM  variable.  We  also  agree  with 
petitioners  that  we  should  correct  the 
formula  for  foreign  market  price  in 
dollars  to  treat  selling  expenses 
correctly.  We  disagree  with  petitioners' 
contention  that  it  is  necessary  to  adjust 
the  reported  gross  home  market  price  for 
sales  to  end-users  to  reflect  import 
duties  on  raw  materials.  Therefore,  the 
Department's  use  of  the  reported  gross 
home  market  price  does  not  constitute 
a  clerical  error. 

On  November  24, 1992,  Ta  Chen  Pipe 
Co.,  Ltd.,  (Ta  Chen)  alleged  that  the 
Department  had  made  three  clerical 
errors  in  its  final  determination.  First, 

Ta  Chen  alleged  that  the  Department  did 
not  correctly  adjust  for  exchange  rate 
gains.  Ta  Chen  maintains  that  the 
Department  did  not  make  a  downward 
adjustment  which  it  requested  for 
exchange  rate  gains  firom  the  purchase 
of  coil  used  to  make  WSSP,  although  in 
the  final  determination,  the  Department 
agreed  to  make  this  adjustment.  Ta  Chen 
maintained  that  it  had  not  included 
such  an  adjustment  of  direct  material 
costs  in  its  response  to  section  D  of  the 
questionnaire.  Petitioners  contest  this  is 
a  rebuttal  submitted  on  December  2, 
1992.  They  maintain  that  the  data 
submitted  by  Ta  Chen  on  June  24, 1992, 
includes  the  gain  on  exchange  rates. 
Second,  Ta  Chen  maintains  &at  selling 
general  and  administrative  expenses 
(SG&A)  were  overstated  because  the 
total  COM  used  to  calculate  interest, 
selling,  and  G&A  expenses  incorrectly 
included  the  import  duty  expenses 
incurred  in  the  home  market.  Ta  Chen 
maintains  that  the  ratios  used  were 
calculated  by  dividing  expenses  by  the 
total  COM  exclusive  of  import  duties. 
Therefore,  it  argues  that  the  COM 
variable  used  in  our  equaticms  should 
also  be  exclusive  of  import  duties. 
Third,  Ta  Chen  maintains  that  the 
Department  incorrectly  decreased  the 
volume  basis  for  allocating  three 
exporters  sales  price  (ESP)  charges: 
marine  insurance,  U.S.  duties  and 
Taiwan  export  fees.  Ta  Chen  maintains 
that  the  reported  value  figures  for  the 
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period  of  investigation  (POI)  were 
corrected  at  veriflcation  because  those 
figures  were  for  inventory  entered  into 
inventory  of  Ta  Chen's  subsidiary,  TQ. 

It  maintains,  however,  that  the 
corresponding  volume  figures  reported 
were  unaffected  by  the  correction,  since 
the  volume  figures  were  derived  firom 
shipment  from  Taiwan  to  TCI. 

We  agree  with  Ta  Chen  concerning 
the  treatment  of  exchange  rate  gains.  We 
have  corrected  the  COP  and  CV 
programming  to  decrease  direct  material 
costs  in  order  to  account  for  gains  on 
exchange  rates.  We  also  agree  with  Ta 
Chen  that  G&A  expenses  for  CV,  interest 
for  CV  and  COP,  and  selling  expenses 
for  COP  should  be  calculate  using 
ratios  whose  denominator,  the  cost  of 
goods  sold,  is  inclusive  of  import  duties 
incurred  in  purchasing  raw  materials. 
Therefore,  we  have  calculated  the  ratios 
by  increasing  the  cost  of  goods  sold  by 
the  total  import  duties  reported  to  the 
Department  in  Ta  Chen’s  response  to 
section  B  of  the  questionnaire.  We  agree 
with  Ta  Chen  that  we  incorrectly 
determined  the  per-unit  expenses  for 
ESP  marine  insurance,  Taiwan  export 
fees,  and  U.S.  duties.  'Die  denominators 
for  these  allocated  expenses  had  been 
modified  incorrectly.  Ta  Chen  had 
reported  value  and  volume  figures 
which  served  as  possible  allocation 
bases.  The  figures  for  the  value  of  WSSP 
were  corrected  to  eliminate  non — 
Taiwan  inventory  discovered  during 
preparation  for  verification.  However, 
while  the  value  figures  reported  were 
for  inventory  entered  into  TCI,  the 
volume  figures  reported  were  for 
inventory  shipped  from  Taiwan. 
Therefore,  the  volume  figures  never 
included  the  non-Taiwan  merchandise. 
As  such,  reducing  the  volume  basis  for 
allocation  was  an  incorrect  adjustment. 

Accordingly,  pursuant  to  section 
735(e)  of  the  Act,  we  have  corrected  the 
ministerial  errors  in  the  final 
determination  of  sales  at  less  than  fair 
value.  The  cash  deposit  rate  for  Ta  Chen 
is  now  3.27  percent.  'The  cash  deposit 
rate  for  the  “All  Others”  category  is  now 
19.84  percent.  The  cash  deposit  rates  for 
Jaung  Yuann  Enterprise  Co.,  Ltd.  and 
Yenn  Chyang  Industrial  Co.,  Ltd.  remain 
unaffected  by  this  amendment  to  the 
final  determination. 

Antidumping  Duty  Order 

In  accordance  with  section  735(a)  of 
the  Act,  on  November  4, 1992,  the 
Department  of  Commerce  made  its  final 
determination  that  certain  welded 
stainless  steel  pipes  from  Taiwan  are 
being  sold  at  less  than  fair  value  (57  FR 
53705  November  12, 1992).  On 
December  18, 1992,  in  accordance  with 
section  735(d)  of  the  Act,  the  U.S. 


International  Trade  Commission 
notified  the  Department  that  such 
imports  materially  injure  a  U.S. 
industry. 

Therefore,  in  accordance  with  section 
736  of  the  Act,  the  Department  will 
direct  Customs  officers  to  assess,  upon 
further  advice  by  the  administering 
authority  pursuant  to  section  736(a)(1) 
of  the  Act,  antidumping  duties  equal  to 
the  amount  by  whi(±  the  foreign  market 
value  of  the  merchandise  exceeds  the 
United  States  price  for  all  entries  of 
certain  welded  stainless  steel  pipes  firom 
Taiwan.  These  antidumping  duties  will 
be  assessed  on  all  unliquidated  entries 
of  certain  welded  stainless  steel  pipes 
from  Taiwan  entered,  or  withdrawn 
hum  warehouse,  for  consumption  on  or 
after  June  15, 1992,  the  date  on  which 
the  Elepartment  published  its 
preliminary  determination  notice  in  the 
Federal  Register  (57  FR  27735),  except 
entries  made  by  Chang  Tieh  Industry 
Co.,  Ltd.  (Chang  Tieh),  which  is 
excluded  firom  the  application  of  this 
order  (see  section,  below,  on  Chang  Tieh 
exclusion).  On  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  Customs  officers  must  require, 
at  the  same  time  as  importers  would 
normally  deposit  estimated  duties,  the 
following  cash  deposits  for  the  subject 
merchandise. 


Manulacturer/producer/exporter 

Margin  per¬ 
cental 

Jaung  Yuann  Enterprise  Co.,  Ltd.  . 

31.90 

Ta  Chen  Stainless  Pipe  Co.,  Ltd . 

3.27 

Yeun  Chyang  Industrial  Co.,  Ltd . 

31.90 

AH  Others  . 

19.84 

In  its  final  determination,  the 
Department  found  that  critical 
circumstances  exist  with  respect  to 
exports  fix)m  Taiwan  by  Jaung  Yuann 
Enterprise  Co..  Ltd.  (JYE),  and  Yeun 
Chyang  Industrial  Co.,  Ltd.  (YQ). 
However,  on  December  18, 1992,  the 
ITC  notified  the  Department  that 
retroactive  assessment  of  antidumping 
duties  is  not  necessary  to  prevent 
recurrence  of  material  injury  from 
massive  imports  over  a  short  period.  As 
a  result  of  the  FTC’s  determination, 
pursuant  to  section  735(c)(3)  of  the  Act, 
we  shall  order  Customs  to  terminate  the 
retroactive  suspension  of  liquidation 
and  to  release  any  bond  or  other 
security  and  refund  any  cash  deposit 
required  under  section  733(d)(2)  with 
respect  to  JYE’s  and  YCI’s  entries  of 
subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  prior  to  June  15, 1992. 


Exclusion  of  Chang  Tieh  Industry  Co., 
Ltd. 

In  the  final  determination  published 
on  November  12, 1992  (57  FR  53706), 
the  Department  found  that  Chang  Tieh 
had  a  zero  dumping  margin.  For  reasons 
discussed  in  the  final  determination,  the 
Department  required  Chang  Tieh,  as  a 
condition  for  exclusion  from  the 
application  of  the  antidumping  order,  to 
certify  that  it:  (1)  Did  not  sell  subject 
merchandise  to  the  United  States  at  less 
than  its  foreign  market  value  during  the 
POI;  (2)  does  not  intend  to  sell  the 
subject  merchandise  to  the  United 
States  at  less  than  its  foreign  market 
value  in  the  future;  and  (3)  agrees  to 
application  of  the  order  to  its  imports  of 
subject  merchandise,  if  the  Department 
determines,  at  any  time  during  the 
existence  of  the  order,  that  CTI  has  sold 
or  is  likely  to  sell  subject  merchandise 
to  the  United  States  at  less  than  its 
foreign  market  value.  Chang  Tieh 
provided  the  required  certification  and 
is,  therefore,  excluded  horn  the 
application  of  the  order  (see 
Certification  of  Chang  Tieh  for  further 
details). 

This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
certain  welded  stainless  steel  pipes  from 
Taiwan,  pursuant  to  section  736(a)  of 
the  Act.  Interested  parties  may  contact 
the  Central  Records  Unit,  room  B-099  of 
the  Main  Commerce  Building,  for  copies 
of  an  updated  list  of  antidumping  duty 
orders  currently  in  effect. 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act  and  19 
CFR  353.21. 

Dated:  December  22, 1992. 

Rolf  Th.  Lundberg, 

Acting  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  92-31602  Filed  12-29-92;  8:45  am) 
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[A-580-810) 

Antidumping  Duty  Order  and 
Clarification  of  Final  Determination: 
Certain  Welded  Stainless  Steel  Pipes 
From  Korea 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
De{}artment  of  Commerce. 

EFFECTIVE  DATE:  December  30, 1992. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Cloninger,  Office  of  Antidumping 
Investigations,  Import  Administration, 
International  'Trade  Administration, 

U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW.. 
Washington,  DC  20230:  (202)  482-2778 
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Scope  of  Order 

In  the  publication  of  the  Department 
of  Commerce’s  (the  Department)  final 
determination  of  sales  at  less  than  &ir 
value  of  certain  welded  stainless  steel 
pipes  from  Korea  (57  FR  53693, 
November  12, 1992),  the  references  to 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  classifications 
were  not  stated  correctly  in  the 
description  of  the  scope  of  the 
investigation.  The  following  is  the 
complete  scope  of  the  merchandise 
subject  to  this  antidumping  duty  order. 
The  merchandise  subject  to  this 
antidumping  duty  order  is  welded 
austenitic  stainless  steel  pipe  (WSSP) 
that  meets  the  standards  and 
specifications  set  forth  by  the  American 
Society  for  Testing  and  li^terials 
(ASTM)  for  the  welded  form  of 
chromium-nickel  pipe  designated 
ASTM  A-312.  The  merchandise  covered 
by  the  scope  of  the  investigation  also 
includes  austenitic  welded  stainless 
steel  pipes  made  according  to  the 
standards  of  other  nations  which  are 
comparable  to  ASTM  A-312. 

WSSP  is  produced  by  forming 
stainless  steel  flat-roll^  products  into  a 
tubular  configuration  and  welding  along 
the  seam.  WSSP  is  a  commodity  product 
generally  used  as  a  conduit  to  transmit 
liquids  or  gases.  Major  applications  for 
WSSP  include,  but  are  not  limited  to. 
digester  lines,  blow  lines, 
pharmaceutical  lines,  petrochemical 
stock  lines,  brewery  process  and 
transport  lines,  general  food  processing 
lines,  automotive  paint  lines  and  paper 
process  machines. 

Imports  of  WSSP  are  currently 
classifiable  under  the  following  HTSUS 
subheadings:  7306.40.1000, 
7306.40.5005,  7306.40.5015, 
7306.40.5045,  7306.40.5060,  and 
7306.40.5075.  Although  these 
subheadings  include  both  pipes  and 
tubes,  the  scope  of  this  investigation  is 
limited  to  welded  austenitic  stainless 
steel  pipes.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Antidumping  Duty  Order 

In  accordance  with  section  735(a)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act),  on  November  4, 1992,  the 
Department  of  Commerce  (Department) 
made  its  final  determination  that  certain 
welded  stainless  steel  pipes  hrom  Korea 
are  being  sold  at  less  than  fair  value  (57 
FR  53693  November  12, 1992).  On 
December  18, 1992,  in  accordance  with 
section  735(d)  of  the  Act,  the  U.S. 
International  Trade  Commission 


notified  the  Department  that  such 
imports  materially  injure  a  U.S. 
industry. 

Therefore,  in  accordance  with  section 
736  of  the  Act,  the  Department  will 
direct  Customs  officers  to  assess,  upon 
further  advice  by  the  administering 
authority  pursuant  to  section  736(a)(1) 
of  the  Act.  antidumping  duties  equal  to 
the  amount  by  whi(±  the  foreign  market 
value  of  the  merchandise  exceeds  the 
United  States  price  for  all  entries  of 
certain  welded  stainless  steel  pipes  from 
Korea.  These  antidumping  duties  will 
be  assessed  on  all  unli(midated  entries 
of  certain  welded  stainless  steel  pipes 
from  Korea  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
June  15, 1992,  the  date  on  which  the 
Department  published  its  preliminary 
determination  notice  in  the  Federal 
Regbter  (57  FR  27735).  On  or  after  the 
date  of  publication  of  this  notice  in  the 
Federal  Register.  Customs  officers  must 
require,  at  the  same  time  as  importers 
would  normally  deposit  estimated 
duties,  the  following  cash  deposits  for 
the  subject  merchandise. 


Manufacturer^producsf/e^xxtef 

Margin 

peic^- 

age 

7.75 

Pusan  Steel  Pipe  Co.,  Ud _  _ _ 

2.55 

6.83 

This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
certain  welded  stainless  steel  pipes  from 
Korea,  pursuant  to  section  736(a)  of  the 
Act.  Interested  parties  may  contact  the 
Central  Records  Unit,  room  B-099  of  the 
Main  Commerce  Building,  for  copies  of 
an  updated  list  of  antidumping  duty 
orders  currently  in  effect. 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act  and  19 
CFR  353.21. 

Dated;  December  22, 1992. 

Rolf  Th.  Lundberg, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  92-31603  Filed  12-29-92;  8:45  am) 
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National  Oceanic  and  Atmospheric 
Administration 

South  Atlantic  Fishery  Management 
Coundt;  Public  Hearings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  public  hearings  and 
request  for  comments. 

SUMMARY:  The  South  Atlantic  Fishery 
Management  Covmcil  (Council)  will 
hold  public  hearings  and  provide  a 


comment  period  to  solicit  public  input 
on  proposed  changes  to  its  draft  Shrimp 
Fishery  Management  Plan  (FMP).  The 
following  are  the  proposed  changes  to 
the  draft  FMP: 

Closures  in  the  exclusive  economic 
zone  (EEZ)  would  apply  only  to  waters 
adjacent  to  closed  state  waters.  Any 
state  could  request  a  full  or  partial 
closure  in  adjacent  EEZ  waters,  so  long 
as  it  met  the  necessary  criteria  (i.e.,  a 
states  must  show  greater  than  80- 
percent  reduction  in  its  overwintering 
white  shrimp  population). 

The  Coimcil  proposes  to  not  require 
Federal  permits,  nor  set  a  control  date 
for  future  limited  entry  management,  at 
this  time. 

The  Council  proposes  to  establish  a 
25-nautical-mile  buffer  zone  in  the 
closed  portion  of  the  EEZ,  inside  of 
which  trawling  for  any  species  of 
shrimp  would  be  prohibited  dturing  a 
closure.  Trawling  for  other  marine  fish 
or  shellfish  species  inside  this  buffer 
zone  would  be  permitted,  but  only  with 
a  net  having  a  minimum  4-inch  (10.2- 
cm)  stretch  mesh.  Nets  with  mesh 
smaller  than  this  would  be  prohibited 
on  vessels  trawling  inside  the  buffer 
zone  during  a  closure. 

A  review  panel  would  be  established 
to  determine  if  states  requesting  EEZ 
closures  met  the  closure  criteria  of  an 
80-percent  reduction  in  white  shrimp 
population  following  a  severe  winter 
freeze.  This  panel  would  consist  of  a 
Council  staff  member,  an  NMFS 
scientist,  a  Scientific  and  Statistical 
Committee  member,  and  a  shrimp 
biologist  from  each  state  in  the  South 
Atlantic  region. 

The  definition  of  overfishing  for  white 
shrimp  included  in  the  FMP  already  has 
been  taken  to  public  hearings. 

DATES:  Written  comments  on  the  draft 
FMP  must  be  received  by  January  15, 
1993.  The  public  hearings  will  be  held 
from  7  p.m.,  local  time,  until  9  p.m.,  on 
January  4  and  5, 1993. 

ADDRESSES:  The  hearings  will  be  held 
on  Monday,  January  4, 1993,  at  South 
Carolina  Wildlife  &  Marine  Resources 
Department — Auditorium;  217  Ft. 
Jolmson  Road;  James  Island,  SC  29422; 
telephone  (803)  795-6350;  and  on 
Tuesday,  January  5, 1993,  at  Holiday 
Inn — C)c»anfront,  1617  N.  First  St., 
Jacksonville  Beach,  FL  32250;  telephone 
(904)  249-9071.  Written  comments 
should  be  addressed  to  Robert  K. 
Mahood,  Executive  Director,  South 
Atlantic  Fishery  Management  Council, 
One  Southpark  Circle,  suite  306, 
Charleston,  SC  29407-4699. 

FOR  FURTHER  MFORMATION  CONTACT: 
Carrie  Knight,  Public  Information 
Officer,  S<mth  Atlantic  Fishwy 
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Management  Council.  One  South  Park 
Qrcle,  suite  306,  Charleston,  SC  29407- 
4699,  telephone  (803)  571-4366. 

Dated:  December  23, 1992. 

Richard  H.  Schaefer, 

Director  of  Office  of  Fisheries  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 

IFR  Doc.  92-31656  Filed  12-24-92;  9:31  am) 
BILUNG  CODE  3510-22-M 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION;  Issuance  of  permit 
modihcations. 

SUMMARY:  Notice  is  hereby  given  that, 
pursuant  to  the  provisions  of  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals,  Public 
Display  Permit  No.  627  issued  to  Marine 
Life  Aquarium.  Keystone  Route  Box 
365,  Rapid  City,  SD  57701;  Public 
Display  Permit  No.  647  issued  to  Gulf 
World,  Inc.,  15412  98-A,  Panama  City 
Beach,  FL  32413;  Public  Display  Permit 
No.  632  issued  to  Marine  World  Africa 
USA,  Marine  World  Parkway,  Vallejo, 
CA  94589;  Public  Display  Permit  No. 

656  issued  to  the  National  Aquarium  in 
Baltimore,  501  E.  Pratt  Street,  Pier  3, 
Baltimore.  MD  21202;  Public  Display 
Permit  No.  558  issued  to  Loro  Parque, 
S.A.,  Puerto  De  La  Cruz,  Tenerife, 

Spain;  Public  Display  Permit  No.  626 
issued  to  the  New  England  Aquarium. 
Central  Wharf,  Boston,  MA  02110, 
Public  Display  Permit  No.  608  issued  to 
the  Aquarium  of  Niagara  Falls,  701 
Whirlpool  Street,  Niagara  Falls,  NY 
14301;  and  Public  Display  Permit  No. 
649  issued  to  Marine  Animal 
Productions,  Inc.,  P.O.  Box  4078, 
Gul^ort,  MS  39502,  are  modifred  to 
extend  the  authority  to  take  Atlantic 
bottlenose  dolphins  [Tursiops 
truncatus)  for  public  display  purposes 
until  December  31, 1993.  All  conditions 
of  the  original  permits  and  subsequent 
modifications  shall  remain  in  effect. 
EFFECTIVE  DATE:  These  modifications  are 
effective  from  December  30. 1992. 
ADDRESSES:  The  permits,  as  modified, 
are  available  for  review,  by 
appointment,  in  the  Permits  Division, 
O^ice  of  Protected  Resources.  National 
Marine  Fisheries  Service,  1335  East- 
West  Highway,  room  7324,  Silver 
Spring,  MD  20910,  (301)  713-2289. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ann  Terbush,  (301)  713-2289. 
SUPPLEMENTARY  INFORMATION:  NMFS 
intends  to  issue  regulations  establishing 
a  procediue  for  setting  and  revising 
quotas  to  govern  the  removal  of  Atlantic 


bottlenose  dolphins  from  the  waters  of 
the  Gulf  of  Mexico  and  Florida  east 
coast  (55  FR  22042,  May  31. 1990). 

NMFS  established  an  interim  policy, 
effective  February  1990  (55  22054,  May 
31. 1990),  on  the  taking  of  Atlantic 
bottlenose  dolphins  from  the  waters  of 
the  Gulf  of  Mexico  and  Florida  east 
coast  under  scientific  research  and 
public  display  permits  issued  pursuant 
to  50  CFR  part  216.  A  voluntary 
moratorium  has  been  in  efiect  on  the 
removal  of  bottlenose  dolphins  from  the 
Gulf  of  Mexico  collection  areas  since 
February  1990.  During  the  volimtary 
moratorium,  public  display  permit 
holders  authorized  to  capture  Atlantic 
bottlenose  dolphins  have  deferred 
collections.  NMFS  states  that  it  would 
consider  requests  to  collect  if  it  was 
reasonably  necessary  to  maintain  a 
facility’s  public  display  exhibit.  Permit 
holders  have  requested,  and  NMFS  has 
granted  extensions  through  1993  to  the 
above  permits  authorizing  collection  of 
dolohins. 

Ine  interim  policy  will  be  in  effect 
until  revised,  or  superseded  by  the 
promulgation  of  final  regulations 
regarding  the  setting  and  revision  of 
quotas.  'Those  regulations  will  be  based 
on  a  comprehensive  review  of  the  status 
of  stocks,  the  live  capture  and  incidental 
take  of  bottlenose  dolphins  in  the 
southeast  region,  and  the  current 
procediire,  which  allows  an  annual  take 
of  2  percent  of  the  minimum  population 
level  from  each  quota  area. 

NMFS  must  be  notified  in  advance  of 
any  collections  to  determine  if  such 
collections  can  be  authorized  for  a  given 
area. 

Dated:  December  23, 1992. 

Nancy  Foster, 

Acting  Deputy  Assistant,  Administrator  for 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  92-31689  Filed  12-29-92;  8:45  am] 
BILLING  CODE  3S1fr-22-4l 

Mid-Atlantic  Rshery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

'The  Mid-Atlantic  Fishery 
Meuiagement  Council  will  hold  meetings 
of  its  Scallop  &  Lobster  Committee 
(SLC)  and  its  Large  Pelagic/Shark 
Committee  (LPSC)  on  January  19, 1993, 
at  the  Dunes  Manor  Hotel.  28th  Street  & 
'The  Ocean,  Ocean  City,  MD;  telephone: 
(410)  289-1100.  The  SUD  will  meet  from 
10:30  a.m.  imtil  12  p.m.,  and  the  LPSC 
will  meet  from  1  p.m.  until  4:30  p.m. 
Also  on  January  19  at  7  p.m.  there  will 
be  a  hearing  on  the  Resubmitted  Portion 
of  Amendment  #2  the  Summer  Flounder 


Plan.  There  will  be  a  Demersal  Species 
Committee  meeting  on  January  20  at  3 
p.m. 

On  January  20  the  Council  will  begin 
its  regular  meeting  at  8:30  a.m.  and  is 
scheduled  to  adjourn  at  approximately  3 
p.m.  On  January  21  the  Council  will 
meet  at  8  a.m.  and  is  scheduled  to 
adjourn  at  approximately  12  noon. 
Following  Council  adjournment,  there 
will  be  an  Information  &  Education 
Committee  meeting. 

In  addition  to  hearing  committee 
reports  at  this  meeting,  the  Council  may 
adopt  the  Scoping  Document  for 
Amendment  #5  to  the  Atlantic 
Mackerel,  Squid,  and  Butterfish  Fishery 
Management  Plan,  may  adopt  the 
resubmitted  portion  of  Amendment  #2 
to  the  Summer  Flounder  Plan,  may 
adopt  a  scoping  document  and  control 
date  for  a  Tilefish  Fishery  Management 
Plan,  and  may  consider  other  fishery 
management  matters  as  deemed 
necessary.  The  meeting  may  be 
lengthened  or  shortened  based  on  the 
progress  of  the  agenda.  The  Coimcil  may 
go  into  closed  session  (not  open  to  the 
public)  to  discuss  personnel  and/or 
other  national  security  matters. 

For  more  information,  contact  John 
Bryson,  Executive  Director,  Mid- 
Atlantic  Fishery  Management  Council, 
room  2115,  Federal  Building,  300  South 
New  Street,  Dover,  DE  19901;  telephone: 
(302)  674-2331. 

Dated:  December  24, 1992. 

Richard  H.  Schaefer, 

Director,  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 

[FR  Doc.  92-31757  Filed  12-29-92;  8:45  am) 
BILLING  CODE  3510-22-M 

North  Pacific  Fishery  Management 
Council;  Public  Meetings 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  North  Pacific  Fishery 
Management  Council  (Council)  and  its 
Scientific  and  Statistical  Committee 
(SSC)  and  Advisory  Panel  (AP)  will 
meet  during  the  week  of  January  17, 
1993,  at  the  Hilton  Hotel,  Anchorage, 
AK. 

The  Council  is  scheduled  to  convene 
its  regular  public  meeting  on  January  18 
at  8  a.m.,  and  continue  that  meeting 
through  January  21.  A  Council  executive 
session  that  is  not  open  to  the  public 
and  that  pertains  to  reports  on  litigation, 
international  affairs  and  personnel 
matters  is  scheduled  to  b^in  at  noon  on 
January  20.  Other  workgroup  and 
committee  meetings  also  may  be 
scheduled  on  short  notice  throughout 
the  meeting  week. 
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The  Council’s  SSC,  AP,  and 
Comprehensive  Planning  Committee 
will  begin  their  meetings  on  January  17 
at  8  a.m.  at  the  same  location.  Their 
agenda  items  will  be  similar  to  that  of 
the  Council  (see  below). 

The  Council  will  consider  the 
following  agenda  items;  (1)  Reports  by 
the  National  Marine  Fisheries  Service, 
the  Alaska  Department  of  Fish  and 
Game,  and  the  United  States  Coast 
Guard;  (2)  report  on  scallop 
management,  framework  plan  and 
moratorium;  (3)  a  legislative  update  and 
Magnuson  Act  issues;  (4)  report  from 
the  Comprehensive  Planning  Committee 
on  progress  in  developing  alternatives 
for  analysis.  The  Council  may  select 
alternatives  for  further  analysis;  (5) 
review  of  analyses  for  block  proposals 
and  a  1,000  lb.  minimum  for  the 
Sablefish  and  Halibut  Individual 
Fishing  Quota  Plan;  (6)  initial  review  of 
a  possible  plan  amendment  to  increase 
the  optimum  yield  for  C.  Opilio  crab. 
Discussion  of  pot  limits;  (7)  final  review 
and  approval  of  groundfish  plan 
amendments,  including  a  proposed 
Pribilof  Island  trawl  closure  and  an 
amendment  to  separate  Atka  mackerel 
from  the  “Other  Species”  category  in 
the  Gulf  of  Alaska  Groundfish  Fishery 
Management  Plan;  (8)  initial  review  of 
groundfish  plan  amendments  for  salmon 
bycatch  rates  and  a  subdivision  of  the 
Aleutian  region  in  the  Bering  Sea/ 
Aleutian  Island  Ooundfish  Fishery 
Management  Plan;  (9)  final  review  of  a 
groundfish  regulatory  amendment  to 
add  the  definition  of  legal  gears  in  the 
groundfish  plans;  (10)  review  and 
comment  on  proposed  rules  for  fair-start 
provisions  for  the  hook  and  line 
longline  sablefish  fishery  in  the  Gulf  of 
Alaska,  delay  of  the  second  quarter 
pollock  season  in  the  Gulf  of  Alaska, 
and  the  1993  recordkeeping/reporting 
requirements;  (11)  request  for 
experimental  fishing  permit  to  allow 
retention  of  prohibited  species  catch  for 
distribution  to  charitable  organizations; 
(12)  review  current  staff  tasUng;  (13) 
review  Gulf  of  Alaska  rockfish 
rebuilding  plans;  and  (14)  receive 
Committee  and  staff  reports  on: 

1.  Bycatch  management  planning, 

2.  Total  weight  measurement, 

3.  Interactive  communications, 

4.  Progress  on  analysis  of  trawl  mesh 
regulations, 

5.  Possible  analysis  of  cod  allocations 
by  gear  and  season,  and 

6.  Possible  analysis  of  an  amendment 
to  open  all  gear  season  simultaneously. 

For  more  information  contact  the 
North  Pacific  Fishery  Management 
Co'incii,  P.O.  Box  103136,  Anchorage, 
AK  99510,  (907)  271-2809. 


Dated;  December  24, 1992. 

Richard  H.  Scharier, 

Director,  Office  of  Fisheries  Conservation  and 
Management,  Notional  Marine  Fisheries 
Service. 

[FR  Doc.  92-31758  Filed  12-29-92;  8:45  am) 
BILUNG  CODE  3S10-22-M 


Pacific  Rsheiy  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Pacific  Fishery  Management 
Council’s  Salmon  Technical  Team 
(Team)  will  hold  a  public  meeting  on 
January  19-22, 1993,  at  the  Council’s 
office  (address  below). 

The  meeting,  which  is  primarily  a 
work  session  of  the  Team,  will  begin  on 
January  19  at  10  a.m.  to  draft  the 
“Review  of  1992  Ocean  Salmon 
Fisheries”  and  begin  the  assessment  of 
impacts  of  ocean  fisheries  on  salmon 
stocks  listed  under  the  Endangered 
Species  Act. 

Public  comment  pertaining  to 
assessment  of  the  1992  ocean  salmon 
fisheries  may  be  provided  at  appropriate 
times  as  determined  by  the  Team 
Chairman. 

For  more  information  contact  John 
Coon,  Staff  Officer  (Salmon),  Pacific 
Fishery  Management  Council,  Suite  420, 
2000  SW.  First  Avenue,  Portland,  OR 
97201;  telephone;  (503)  326-6352. 

Dated:  December  24, 1992. 

Richard  H.  Schaefer, 

Director,  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 

(FR  Doc.  92-31759  Filed  12-29-92;  8:45  am) 
BILUNG  CODE  3S10-22-M 


Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Pacific  Fishery  Management 
Council’s  Individual  Quota  Industry 
Committee  will  hold  a  public  meeting 
on  January  19-21, 1993,  in  room  440,  at 
the  Metro  Center,  2000  SW  First 
Avenue,  Portland,  OR.  The  meeting  will 
begin  at  10  a.m.  on  January  19,  and 
adjourn  at  approximately  4:30  p.m.  on 
January  21. 

The  purpose  of  this  meeting  is  to 
continue  to  identify  options  for  an 
individual  transferable  quota  program 
for  the  West  Coast  halibut  and  non-trawl 
sablefish  fisheries.  Where  multiple 
options  are  developed,  the  Committee 
will  identify  arguments  of  support  and 
opposition  for  each  option. 


For  more  information  contact 
Lawrence  D.  Six,  Executive  Director, 
Pacific  Fishery  Management  Council. 
Metro  Center,  suite  420,  2000  SW.  First 
Avenue,  Portland.  OR  97201;  telephone: 
(503)  326-6352. 

Dated;  December  24, 1992. 

Richard  H.  Schaefer, 

Director,  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 

[FR  Doc.  92-31760  Filed  12-29-92;  8:45  am) 
BILUNG  CODE  3610-22-M 


Pacific  Fishery  Management  Council; . 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Pacific  Fishery  Management 
Council  will  hold  an  Ad  Hoc  Committee 
(AHC)  meeting  on  January  22, 1993,  at 
the  Pacific  Fishery  Management 
Council,  at  the  Metro  Center,  2000  SW. 
First  Avenue,  room  440,  Portland, 
Or^on.  The  meeting  will  begin  at  8  a.m. 

Tne  AHC  will  review  concerns  and 
criticisms  regarding  alleged  conflicts  of 
interest  and  may  make 
recommendations  to  the  Council  for 
changing  Council  operating  procedures. 

For  more  information  contact 
Lawrence  D.  Six,  Executive  Director, 
Pacific  Fishery  Management  Council, 
Metro  Center,  suite  420,  2000  SW.  First 
Avenue,  Portland,  OR  97201;  telephone: 
(503)  326-6352. 

Dated:  December  24, 1992. 

Richard  H.  Schaefer, 

Director,  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 

[FR  Doc.  92-31761  Filed  12-29-92,  8:45  am) 
BILLING  CODE  3610-22-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  and  Staged  Entry  for  Certain 
Cotton,  Wool,  Man-Made  Fiber,  Silk 
Blend  and  Other  Vegetable  Fiber 
Textiles  arul  Textile  Products 
Produced  or  Manufactured  in  the 
People's  Republic  of  China 

December  23, 1992. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  for  the  new  agreement  year  and 
establishing  staged  entry. 

EFFECTIVE  DATE:  January  1, 1993. 
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FOR  FURTHER  D4FO(mATION  CONTACT: 

Anne  Novak,  bitemationai  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6703.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricutturai  Act  of  1956,  as  amended  (7 
IhS.C  1854). 

The  Bilateral  Cotton,  Wool,  Man- 
Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textile  Agreement  of 
February  2, 1988,  as  amended,  between 
tbe  Governments  of  the  United  States 
and  the  People’s  Republic  of  China 
establishes  limits  for  the  1993 
agreement  year.  The  limits  for 
Categories  218,  239,314,  334,  335,  338/ 
339,  338-S/339-S.  340,  341,  347/348, 
351,  352,  359-C,  359-V.  435,614,  615, 
617, 635  and  835  are  being  reduced  for 
carryforward  used  in  1992.  The  limits 
for  ^tegories  314  and  617  are  subject  to 
phased  entry  procedures. 

A  copy  of  the  current  bilateral 
agreement  is  available  from  the  Textiles 
Division,  Bureau  of  Economic  and 
Business  Affairs,  U.S..  Department  of 
State,  (202).  647-3889. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  ITTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23,  1992). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  alt 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 

Auggie  D.  Tantiiio, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

December  23. 1992. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington^  DC 
20229. 

Dear  Commissioner.  Under  the  terms  of 
section  204  of  the  Agcicultural  Act  of  1956, 
as  amended  (7  U.S.C  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneve  on  December  29, 
1973,  as  further  extended  on  July  31, 1391; 
pursuant  to  the  Biteteral  CottoB,  Wool,  Man- 
Made  Fiber,  Silk  Blend  and  Otber  Vegetable 


Fiber  Textile  Agreement  of  February  2, 1988, 
as  amended,  between  the  Governments  of  the 
United  States  and  the  People's  Republic  of 
China;  and  in  accordance  with  the  provisions 
of  Executive  Order  11651  of  March  3. 1972, 
as  amended,  you  are  directed  to  prohibit, 
eflbctive  on  January  1, 1993,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool,  man-made  fiber.  siBr  blend 
and  other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufoctured  In  China  and 
exported  during  the  twelvennonth  period 
beginning  on  )anuary  1, 1993  and  extending 
through  December  31, 1993.  in  excess  of  the 
following  levels  of  restraint 


Category 

TweNe-month  restraint  HmH 

Levels  mt  In  a  group 
200  . 

618088  kHograms. 

218  . 

10,251,044  sqiiare  meters. 

219 _ _ _ 

2.146.517  square  meters. 

226  . . . . 

9,746,751  square  meters. 

237  . 

1,660.392  dozen. 

239  . 

2,578,138  MIogrsms. 

300/301  . 

3,592,387  kilograms. 

313  . 

39.772,262  square  meters. 

314  . 

43,936622  square  meters. 

315  . 

155604,414  square  meters. 

317/326  . 

18610',04e  square  meters 

331  _  _ 

ot  which  mt  more  than 
3.560,468  square  meters 
shall  be  In  Category  326. 
4,719,281  dckzet:  pairs. 

333  ...  _  . . 

85,511  dozan. 

334  . . . . 

287,945  dozen. 

335  . . . 

360.463  dozen. 

336  . . 

150,706  dozen. 

338/339  . . . 

2678.844  dozen  ot  which 

340  . - . 

not  rmre  than  1,729,891 
dozen  shall  be  In  knit 
sMns  other  than  T-sMns 
and  tank  (ops  in  Cal- 
egorlas  338-S/389-S  H 
780.865  dozers  ot  which  net 

341  . 

more  than402628  dozers 
shall  be  In  shirts  made 
from  labdc  with  two  or 
rrwre  colots  In  the  warp 
and/or  the  fHRng,  exclud¬ 
ing  napped  shirts  In  Cat¬ 
egory  340-Z*. 

624.153  dozen  ot  which  not 

342  . 

more  ihan  385,749  dozen 
'  Shan  be  in  blousas  made 
from  tabric  vrith  two  or 
more  colors  in  the  warp 
and/or  the  tilting  in  Cat¬ 
egory  341-V®. 

251.173  dozen. 

345  . 

127649  dozen. 

347/348  . 

2,325,301  dozen. 

350  . 

145,496  dozen. 

351  . 

458,732  dozen. 

352  _ _ _ _ - . 

1632.092  dozen. 

359-C  <  _ _ _ 

512,443  Wlogtarrts. 

359-V  s  _ _ 

775,891  Idtograms. 

360  . . 

6,764606  numbers  ot 

361  . 

which  not  more  than 
4,613,910  numbers  shaH 
be  In  Category  380-P*. 
3,819,599  numbers. 

363  . 

29,098615  numbers. 

369-0® . 

4668602  WlogtBms. 

369-H:* _ 

4,404,908  WiogiarM. 

369-L*  _ 

269*658  Ulogiams. 

369-S~  .  _ 

607625  kilograms. 

Category 


410 


433 

434 

435 

436 
438 
440 


442  . 

443  . 

444  . 

445^ 

447  _ 

448  _ 

807  _ 

611  . 

613  _ 

614  ...... 

615  . 

617  . 

631  . 

633  _ 

634  . 

635  . 

636  _ 

638/639 

640  . 

641  . 

642  ...... 

645/646 

647  . 

648  . 

649  . 

650  _ _ 

651  ...... 


652  . 

659-C»®  . 

659-H*« . 

659-S" _ 

669- 4>** _ 

670- L’» _ 

831 _ 

833  . 

838 . . 

840  . . 

842  . 

845  . 

848  . . . 

847  . 

863-S“  . 

Group  M 

330,  332,  349,  353, 
354,  359-0*'. 
431,  432,  439, 
459.  630,  632, 
643,  644,  653, 

654  arxl  659-0“ 
as  a  group. 
Sublevel  in  Group  II 

643  . . . . 

Group  III 

201.  220. 222-225, 
227,  229,  362, 
389-0».  400, 
414,  464-469, 
600,  i03.  604- 
0“.  606,  618- 
822.  624-629, 
665,666,669- 
O®*  arrd  670- 
O®*.  as  s  group. 


Twelve-month  rastraini  limit 


1,920,130  square  meters  ot 
which  ml  more  9ian 
1,539,191  square  meters 
Shan  be  Category  410- 
A"  and  ml  imie  then 
1,539,191  square  malsrs 
shall  be  in  Category  410- 
B’*. 

22,596  dozen. 

12675  dozea 
22,946  dozen 
14,714  dozen. 

25  J49  dozen. 

36.786  dozen  oT  which  not 
more  than  21,020  dozen 
shaM  be  In  nren's  shirts  In 
Category  440-M’* 

40,990  dozen 
13^427  numbers. 

196,874  mmbers. 

283,772  dozen. 

76630  dozen 
2T613  dozen. 

2.862.108  Ulograms. 
4,943,434  square  maters. 
6J85.106  square  meters. 
10,361,756  square  meters. 
21614661  aquars  mslats. 
15,057,096  aquara  maters. 
1.127644  dozan  pairs. 
51,419  dozaru 

558,400  dozen. 

567,404  dozan. 

515.393  dozen. 

2,318,570  doiaa 
1.423,598  dozen. 

1681.136  dozen. 

294,1«7  dozen. 

•16,877  dozan. 

1,479,777  dozen. 

1657691  dozaa 

826.108  dozan. 

103659  dozen. 

707631  dozan  et  which  rtol 
mote  than  124,619  dozen 
ahatt  be  In  Category  65F- 
B’*. 

2,366,823  doaea 
374,739  kUogtams. 
2,568,655  kilograms. 
552629  kilograms. 
1,802.816  ktlegrams. 
146*8,476  kUograms. 
464612  dozen  pairs. 

24,585  dozen, 

112,792  dozan. 

451.786  dozen. 

245,851  dozen. 

2,410,931  dozen. 

1626^  dozen. 

1,198,524  dozen. 

8,448,292  numbers. 

125,144,279  square  meters 
equivalent 


470,948  numbers. 

397672,880  square  meters 
equIvalBM. 
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Category 

Twelve-rTionth  restraint  Hrnlt 

Group  IV 

632.  834,  836,  638. 

26,654,249  square  meters 

639.  843,  644, 
850-852.  856  and 
859.  as  a  group. 

equivalent. 

Sublevel  In  Group  IV 

836 . . 

251.304  dozen. 

'CangortM  9»-SI33»S:  HTS  numbars  •!«•()( 

eKiajo^t2.  etoe.100014.  eioo.iooois.  ei09 10.0023. 
eioo.K)oo4a  eio9.io.oo4s.  eiooio.ooeo  and 

6100.10  0065.  ’ 

*Cal*oo>y  340-Z:  only  HTS  'numbM  6205.20.2015. 
620S.20.202a  6205.20  2050  and  6206.20.2060.  *  — 
^CaMgoty  341-V;  only  HTS  number*  620422.3060. 

6206.30.3010  «id  6206.X  3030 
‘Ceiegory  36»-C.  only  HTS  number*  6103.42  2025. 

6103.49.3034.  6104.62.1020.  6104.00.30ia  6114.20.0048. 
6114.20.0052.  6203.42.20ia  6203.42.2090.  6204.62.2010. 
6211.32.00ia  6211.32.0025  end  6211.42.0010. 

^Category  358-V:  only  HTS  numbers  6103.19.2030. 

610319.4030.  6104.12.0040.  6104.19.2040.  6110.20.1022. 
6110  201024.  ei10.20.203a  6110.20.2035.  6110.90.0044. 
6110.00XX>4a  6201.922010.  6202.92  2020.  6203.19.1030. 
620319  403a  6204.12.0040.  6204.19.3040.  6211.32.0070 
and  621 1.42.0070 

*CaMoory  360-P:  only  HTS  numbers  6302.21.1010. 

6302.21.102a  6302.21.2010.  630221.2020.  6302  31.1010. 
6302.31.102a  6302.312010  and  6302  31.2020. 

'Category  360-0;  only  HTS  numbers  6302.60.0010. 

6302.91.0005  and  6302  91.0045. 

■Category  369-H.  only  HTS  numbers  420222.4020. 

4202.22.4500  W)d  4202.22  6030 
■Category  369-L;  only  HTS  numbers  4202.12.4000. 

4202.12  8020.  4202.12.8060.  4202  921500.  420292  3015 
and  4202.92.6000 

’■Category  3e9-S:  only  HTS  number  6307.10.2005 

"Category  410-A:  only  HTS  numbers  5111.11.3000. 
5111.11.7030.  5111.11.7060.  5111.19.2000.  5111.19.6020. 
5111.19.6040.  5111.19.6060.  5111.19.6060.  5111.20.9000. 
511130.9000.  S111.90.300a  511190.9000.  5212.11.1010. 

5212.12  lOia  5212.131010.  5212.14.1010.  5212.15  1010. 
5212.21. lOia  5212.22.1010.  5212  231010.  5212.24.1010. 
5212.2S.10ia  5311.002000.  5407.91.0510.  5407.92  0510. 
5407  93.0510.  5407.94.0610.  5406.31.0510.  5406.32.0510. 
540633.0510.  5406.34.0510.  5515.13.0510.  5515.22.0510. 
5515.92  0516  5516.31.0510.  5516  32.0610.  5516.330510. 
5516.34  0510  and  630120.0020 

’'Category  410-B:  only  HTS  number*  5007.10.6030. 
5007  90.6030.  6112.112030.  5112.11.2060.  5112.19.9010. 
5112.19  9020.  5112.19.9030.  5112.19  9040.  5112.19.9060. 
5112.199060.  5112.20.3000.  5112.30  3000.  5112.90.3000. 
5112  90  9010.  5112.90.9090.  5212.11.1020.  5212.12.1020. 

5212.13.1020.  5212.141020.  5212.15.1020.  521221.1020. 

5212.22.1020.  5212.23.1020.  521224.1020.  5212.25.1020. 
530921.2000.  5306.29.2000.  5407.91.0520.  5407.92  0520. 
5407.93.0520.  5407.94  0520.  5406  31.0520.  5406  32  0520. 
5406  330520.  5406.34.0520.  5515.130520.  5515.22.0520. 
5515.92  0520.  551631.0520.  551632.0520.  5516.33.0520 
and  5516  34.0520. 

’'Category  440-M:  only  HTS  numbers  6203.21.0030. 
6203230030.  620510.1000.  6205.10.2010.  6205.102020. 
6205.30.15ia  6205.30.1520.  620590.2020.  6295.904020 
and  6211.31.0030 

’'Category  651-6:  only  HTS  numbers  6107.22.0015  anu 
6106  32.0015 

’■Category  659-C:  only  HTS  numbers  6103.23.0055. 
6103.432020.  6103.43.2025.  6103.49.2000.  6103.49.3036. 
6104  63.1020.  6104.63 1030.  6104.69.1000.  6104  69  3014. 
6114  30.3044.  6114.30.3054.  6203.43.2010.  6203  43  2090. 
0203.49  1010.  6203  49.1090.  6204  63.1510.  6204  601010. 
621010.4015.  6211.33.0010.  6211.33.0017  and 

6211.43.0010. 

’■Category  6S»-H:  only  HTS  numbers  650200.9030. 
6504.00  9015.  6504.00  9060.  6505  90.5090.  6505.90.6090. 
6505.90.7090  W«d  6505.90.8090. 

''Category  6S9-S:  only  HTS  numbers  6112.31.0010. 
6112.31.002a  6112.41.0010.  6112  41.0020.  6112  41.0030. 
6112.41.0O*a  6211.11.1010.  6211.11.1020.  6211.12.1010 
and  6211.12.1020 

’■Category  669-P:  only  HTS  number*  6305.31.0010. 
6305.31.0020  and  6305J9.0000. 

’■Category  670-U  only  HTS  number*  420212.6030. 
4202.12.8070.  4202.92.3020.  4202.92.3030  and 

420292.9020. 

'■Category  863-S:  only  HTS  number  6307.10.2015. 


'’Category  359-0:  al  HTS  numbers  eaoepi 
6103.42.2025.  6103.49.3034.  6104.62.1020.  6104.69.30ia 
6114.20004a  611420.0062.  6203.422010.  6203.42.2090. 

6204.62.2010.  6211  32.00ia  6211.32.0025.  6211.42.0010 

(Category  359-C);  6103.192030.  6103.19.4030. 

6104.12.004a  6104.182040.  6110201022.  6110.20.1024. 
6110202030.  6110.202035.  611090.0044.  6110  90.0046. 

6201.92.2010.  e20^8^.2020.  6203.19.1030.  6203.19.4030. 

620412.0040.  6204.193040.  6211.320070  and 

621 1 .42.0070  (Category  3S8-V1. 

''Category  659-0:  all  HTS  numbers  except 
6103.23.0055.  6103.43.2020.  6103.432025.  6103.46.2000. 
6103.49.3039  6104.63.1020.  6104.63.1030.  6104.601000. 
6104.69  3014.  6114.30.3044.  6114.30.3054.  6203.432010. 
6203.43  2000.  6203.49.1010.  6203.49.1090.  6204.63.1510. 
6204  691010.  6210.10.4015.  6211.33.0010.  6211.33.0017, 
6211.43.0010  (Category  669-C);  6602  00.9030 

6504.00.9015.  6504.00  9060.  6505.90.5090.  6505.906090. 
6505297000.  6505.908090  (Category  6S9-H): 

61 12.31  .W^O.  6112.31.0020.  6112.41.0010.  6112.41.0020. 
6112.410030.  6112.41.0040.-6211.11.1010.  6211.11.1020. 
6211.12.1010  and  6211.12.1020  (Category  6S9.S). 

''Category  369-0;  all  HTS  number*  except 
6302.60  0010  6302.91.0005.  6302.91.0045  (Category  369- 
0):  4202.22  4020.  420222.4500.  4202.22.8030  (Category 
368-HI;  4202  12.4000.  4202  128020.  4202.12  8060. 

4202.62  1500.  4202  62.3015.  4202  92.6000  (Category  369- 
L):  and  6307.102005  (Category  369-S). 

"Category  604-0:  all  HTS  numbers  except  5509  32.0000 
(Category  604-A). 

"Category  666-0:  an  HTS  numbers  except 
6305.310010.  6305  31.0020  and  6305.39  0000  (Category 
669-P) 

"Category  670-0  only  HTS  numbers  4202.22.4030. 
4202.22.8050  and  4202.32.9550 
Imports  charged  to  these  category  limits  for 
the  period  January  1, 1992  through  December 
Jl,  1992  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
lialances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  People’s  Republic  of  China. 

Merchandise  exported  during  the  twelve- 
month  period  beginning  on  January  1, 1992 
and  extending  through  December  31, 1992  in 
Categories  314  and  617,  shall  be  permitted 
entry  into  the  United  States  for  consumption, 
or  withdrawn  from  warehouse  for 
consumption,  in  each  of  the  following  one- 
month  periods  during  1993  in  the  amounts 
listed  below: 


Category  and  period 

Amount  to  be  entered 

314 . 

January  1-31  . 

14.645,074  square  me¬ 
ters. 

Fabruaiy  1-28 . 

14,645.074  square  me¬ 
ters. 

March  1-31  . 

14,645.074  square  me¬ 
ters. 

617 . 

January  1-31  . 

5,019,033  square  meters. 

February  1-28 . . 

5,019,033  square  meters. 

March  1-31  . 

5,019,033  square  meters. 

Merchandise  entered  in  1993  in  Categories 
314  and  617,  which  are  exported  during  the 
iwelve-month  period  beginning  on  January  1 , 
1992  and  extending  through  December  31, 
1992,  plus  goods  exported  during  the  twelve- 
month  period  beginning  on  January  1, 1993 
and  extending  through  December  31, 1993, 
together  shall  not  exceed  the  1993  limits 
established  for  such  goods  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 


to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Conunittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(lJ. 

Sincerely, 

Auggie  D:  Tantillo, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

JFR  Doc.  92-31606  Filed  12-29-92;  8:45  am| 

BILUNQ  CODE  3610-OR-f 

Announcement  of  an  import  Restraint 
Limit  and  Guaranteed  Access  Level  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in 
Guatemala 

December  23, 1992. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
an  import  limit  and  guaranteed  access 
level  for  the  new  agreement  year. 

EFFECTIVE  DATE:  January  1.  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nicole  Bivens  Collinson,  International 
Trade  Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

In  a  Memorandum  of  Understanding 
(MOU)  dated  December  14, 1992,  the 
Governments  of  the  United  States  and 
Guatemala  agreed  to  extend  their  MOU 
dated  November  9, 1989  to  establish 
limits  and  guaranteed  access  levels  for 
cotton  textile  products  in  Categories 
347/348  for  two  consecutive  one-year 
periods  beginning  on  January  1, 1993 
and  extending  through  December  31, 
1994. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  limit  and  guaranteed  access  level  for 
Categories  347/348  for  the  period 
January  1, 1993  through  December  31. 
1993. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
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Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992}.  Also 
see  57  FR  59334,  published  on 
December  15, 1992. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notice  51  FR  21208, 
published  on  June  11, 1986;  52  FR 
26057,  published  on  July  10, 1987;  54 
FR  50425,  pubbsbed  (si  December  6, 
1989;  and  55  FR  3079,  published  on 
January  30, 1990. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  aH 
of  the  provisions  of  the  MOUs,  but  are 
designed  to  assist  cmly  ii>  the 
implementation  of  certain  of  their 
provisions. 

Auggie  D.  Tantilla, 

Chairman,  Committee forthe  Impiementation 
of  Textile  Agreements. 

Committee  for  the  implementalioii  of  Textile 

Agreonente 

December  33, 1992. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissienen  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  yoo  on  December  9, 1992,  by  the 
Chairman, Comnuttee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
mahufoctured  in  Guatemala  and  exported 
during  the  twelve-month  period  beginning  on 
January  1, 1993  and  extending  through 
December  31, 1993. 

Effective  on  January  1, 1993,  pursuant  to 
Memoranda  of  Understanding  (MOUs)  dated 
November  9, 1989  and  December  14, 1992 
between  the  Covermnents  of  the  United 
States  and  Guatemala,  you  are  directed  to 
amend  the  directive  dated  December  9, 1992, 
to  include  a  limit  for  cotton  textile  products 
in  Categories  347/348  at  a  level  of  1,113,000 
dozen. 

Imports  charged  to  the  category  limit  for 
Categories  347/349  for  the  period  January  t, 
1992  through  December  31, 1992  shall  be 
charged  against  that  level  of  restraint  to  the 
extent  of  any  unfilled  balance.  In  the  event 
the  limit  established  for  that  period  has  been 
exhausted  by  previous  entries,  such  goods 
shall  be  subject  to  the  level  set  forth  in  this 
directive. 

The  limit  set  forth  above  is  subject  to 
adjustment  in  the  future  pursuant  to  the 
previsions  of  the  MOUs  dated  November  9. 
1989  and  December  14, 1992  between  the 
Governments  of  the  United  States  and 
Guatemala. 

Additionally,  pursuant  to  the  MOUs  dated 
November  9, 1989  and  December  14. 1992; 
and  the  terms  of  the  Special  Access  Program, 
as  set  forth  in  51  PR  21208  (June  11, 1986), 

52  FR  2B957  (July  lO,  1987}afid  54  FR  50425 
(December  6, 1999),  effective  on  January  1, 
1993,  a  guaranteed  access  level  <^1,0004)90 


dozen  is  being  established  for  properly 
certified  textile  products  assembled  in 
Guatemala  from  fabric  formed  and  cut  in  the 
United  States  in  Categories  347/348  which 
are  re-exported  to  the  United  States  from 
Guatemala  during  the  period  January  1, 1993 
throu^  December  31. 1993. 

Any  shipment  for  entry  under  the  Special 
Access  Program  which  is  not  accompanied 
by  a  valid  and  correct  certiheation  and 
Export  Declaration  in  accordance  with  the 
provisions  of  the  certification  requirements 
established  in  the  directive  of  January  24, 
1990  shall  be  denied  entry  unless  the 
Government  of  Guatemala  authorizes  the 
entry  and  any  charges  to  the  appropriate 
speciRc  limit.  Any  shipment  wfiirdl  is 
declared  for  entry  undCT  the  Special  Access 
Program  but  found  not  to  qualify  shall  be 
denied  entry  into  the  United  States. 

The  Committee  forthe  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  aflafrs 
exception  of  the  rulemaking  provisions  of  5 
U.S.Q  553(a)(1). 

Sincerely, 

Auggie  D.Tantillo. 

Chairman,  Committee  forthelmplementatioo 
of  Textile  Agreements. 

IFR  Doc.  92-31607  Filed  12-29^-92;  8:45  amj 
BILUNG  C006  361(M)0-F 


Afiwndment  of  Import  Limits  for 
Csrtain  Cotton,  Wool,  Man-Made  Rber, 
Silk  Btend  amf  Otfier  Vegetable  Fiber 
Textiles  amf  Textile  Products 
Prod«iced  or  Manufactured  in  Macau 

December  23, 1992. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CTTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending 
limits. 


EFFECTIVE  DATE:  January  5, 1993. 

FOR  FURTHER  MFORUMmON  CONTACT: 

Anne  Novak,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
^ota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6709.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  1 1651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

In  a  Memorandum  of  Understanding 
(MOU)  dated  December  18, 1992,  the 
Governments  of  the  United  States  and 
Macau  agreed  to  amend  the  1993  limits 
for  certain  cotton,  wool,  man-made 
fiber,  silk  blend  Nid  other  vegetable 


fiber  textile  products,  produced  or 
manufactured  in  Macau. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  ffTS 
numbers  is  available  in  die 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  Noveiitt>»  23, 1992).  Also 
see  57  FR  49074,  published  on  O^ober 
29, 1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  alf 
of  the  provisions  of  the  MOU,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 

Auggie  D.  TantiUo, 

Chairman,  Committee  forthe  Implementation 
of  Textile  Agreements. 

Committee  for  the  ImpicmeiUatiou  of  Textile 

Agreements 

December  23. 1992. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washia^on,  E)C 
26229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  (hrecUve 
issued  to  you  on  October  23, 1992,  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  tdmid  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Macau  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1993  and  extending 
through  December  31, 1993. 

Effective  on  January  5. 1993,  pursuant  to  a 
Memorandum  of  Undesstanding  dated 
December  18. 1992,  lietween  the 
Governments  of  the  United  States  and 
Macau,  you  are  directed  to  amend  the 
directive  dated  Octob^  23. 1992,  to  increase 
the  limits  for  the  following  categories: 


Category 

Adjusted  tweive-mentb 
limit 

Aggregate 

200-239,  300-369, 

94.3T7.170  square  meters 

400-469.  600-670 
and  800-899,  as  a 

equivalent 

growp. 

Group  1 

200-239,  300-369. 

90,701,418  square  meters 

600-670  and  000- 
899,  as  a  group. 

equivalenL 

Sublevel  in  Group  1 

84S/846  . 

102,000  dozen. 

'The  Kmilt  have  not  been  adtvVae  to  account  tot  any 
knporu  aexjnad  allar  Deeambar  31,  rWZ. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fell  wittiin  the  foieiga  aRairs 
exception  to  foe  rulemakhif  provisons  of  5 
U.S.C.  553{a)(lX 


I 
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346,  Langley  AFB,  VA  23665-2769, 
Attn:  Capt  E)oug  Hulings,  (804)  764- 
3056. 

Patsy  F.  Conner, 

Air  Force  Federal  itegister  Liaison  Officer. 

[FR  Doc.  92-31674  Filed  12-29-92;  8:45  am) 
BILUNG  CODE 


Department  of  the  Army 

Environmental  Impact  Statement  (EIS) 
for  the  Reuse  and  Disposal  of  Army 
Materials  Technology  Laboratory, 
Watertown,  MA 

AGENCY:  United  States  Anny, 
Department  of  Defense. 

ACTION:  Notice  of  intent. 


SUMMARY:  This  Notice  of  Intent 
announces  the  preparation  of  a  Draft 
Environmental  Impact  Statement  (DEIS) 
for  disposal  and  reuse  of  the  entire 
property  and/or  parcels  of  the  Army 
Materials  Technology  Laboratory 
(AMTL),  Watertown,  MA.  In  accordance 
with  the  Defense  Base  Closure  and 
Realignment  Act  of  1988,  Public  Law 
100-526,  AMTL  is  scheduled  for  closure 
in  September  1995.  As  required  by  the 
National  Environmental  Policy  Act  of 
1969  (NEPA),  the  Army  will  assess  the 
environmental  and  socio^onomic 
impacts  of  disposal  and  reuse  of  AMTL, 
by  using  the  “no  action”  alternative  as 
a  baseline.  Additional  alternatives 
include  public  use,  industrial  and 
commerdal  use  and  open  space  or 
recreation  use.  These  alternatives  and 
others  will  be  further  defined  in 
coordination  with  the  local  community 
and  Office  of  the  Economic  Adjustment. 

SCOPING:  The  public  is  invited  to 
participate  in  the  scoping  meeting, 
review  of  the  DEIS  and  a  public  meeting 
after  the  DEIS  is  published.  The  scoping 
meeting  is  scheduled  for  early  February. 
The  speciffc  date,  location  and  time  will 
be  published  in  the  local  newspapers  15 
days  prior. 

SUPPLEMENTARY  INFORMATION:  For  further 
information,  please  contact  Mr.  Robert 
Jameson,  HQ  US  Army  Materiel 
Command,  ATTN:  AMCSO,  5001 
Eisenhower  Avenue,  Alexandria,  VA 
22333-0001  or  Mr.  David  Rosa,  (703) 
671-7900. 

Dated:  December  21, 1991. 

Lewis  D.  Walker, 

Deputy  Assistant  Secretary  of  the  Army 
(Environmental,  Safety  &  Occupation  Health), 
OASA  (IL&E). 

[FR  Doc.  92-31692  Filed  12-29-92;  8:45  am] 
BILUNQ  CODE  371O-0S-M 


Environmental  Impact  Statement  (EIS) 
for  the  Reuse  and  Disposal  of  the 
Harry  Diamond  Laboratory  Facility, 
Woodbridge,  VA 

AGENCY:  United  States  Army, 

Department  of  Defense. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  action  to  be  evaluated  by 
this  EIS  is  the  disposal  and  reuse  of  the 
Harry  Diamond  Laboratory  Facility, 
Woodbridge,  Virginia,  in  accordance 
with  the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  Public  Law 
101-510.  The  EIS  will  evaluate 
alternative  methods  of  implementing 
the  Commission’s  decision,  including 
alternative  reuses  of  the  disposed 
property.  Potential  reuse  alternatives 
will  be  explored  as  further  information 
about  the  Laboratory  facility  is 
developed.  Development  of  the 
potential  alternative  reuses  of  the 
disposed  property  will  be  made  in 
conjunction  with  the  local  community, 
the  Office  of  Economic  Adjustment,  and 
the  Army.  As  required  by  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  the  Army  will  also  analyze  the 
“no  action”  alternative  as  a  baseline  for 
gauging  the  impacts  of  the  disposal  and 
reuse. 

SCOPING:  The  public  will  be  invited  to 
participate  in  the  scoping  meeting,  the 
review  of  the  draft  Environmental 
Impact  Statement  and  a  public  meeting 
that  will  be  held  after  the  draft  EIS  is 
made  available.  *1116  location  and  time 
of  the  scoping  meeting,  to  be  scheduled 
during  the  month  of  February  1993,  will 
be  annoimced  in  the  local  news  media. 
Release  of  the  draft  EIS  for  public 
comment  and  the  public  meeting  will 
also  be  announced  in  the  local  news 
media  as  the  dates  are  established. 
SUPPLEMENTARY  INFORMATION:  For  further 
information,  please  contact  Mr.  Bill 
Tagalicod,  U.S.  Army  Corps  of 
Engineers,  Baltimore  District,  at  (410) 
962-4939. 

Dated:  December  21, 1992. 

Lewis  D.  Walker, 

Deputy  Assistant  Secretary  of  the  Army 
(Environment,  Safety  &  Occupational  Health), 
OASA(I,L&E). 

(FR  Doc.  92-31691  Filed  12-29-92;  8:45  am] 
BiUJNO  CODE  9710-0S-M 


Environmental  Impact  Statement  (EIS) 
for  the  Reuse  end  DIepoeel  of 
Jefferson  Proving  Ground,  Madison,  IN 

AGENCY:  United  States  Army, 
Department  of  Defense. 

ACTION:  Notice  of  intent. 


SUMMARY:  This  Notice  of  Intent 
announces  the  preparation  of  a  Draft 
Environmental  Impact  Statement  (DEIS) 
for  disposal  and  reuse  of  the  entire 
property  and/or  parcels  of  the  Jefferson 
Proving  Ground  (JPG),  Madison, 

Indiana.  In  accordance  with  the  Defense 
Base  Closure  and  Realignment  Act  of 
1988,  Public  Law  100-526,  JPG  is 
scheduled  for  closure  in  September 
1995.  As  required  by  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  the  Army  will  assess  the 
environmental  and  socio-economic 
impacts  of  disposal  and  reuse  of  JPG,  by 
using  the  “no  action”  alternative  as  a 
baseline.  Additional  alternatives 
include  resort  or  leisure  facility  (north 
of  impact  area),  unexploded  ordnance 
research  and  development  center,  light 
industry  (south  of  firing  line),  and  tUrd 
party  testing.  These  alternatives  and 
others  will  be  further  defined  in 
coordination  with  the  local  community 
and  the  Office  of  Economic  Adjustment. 
SCOPING:  The  public  is  invited  to 
participate  in  the  scoping  meeting, 
review  of  the  DEIS  and  a  public  meeting 
after  the  DEIS  is  published.  The  scoping 
meeting  is  scheduled  for  early  February. 
The  specific  date,  location  and  time  will 
be  published  in  the  local  newspapers  15 
days  prior. 

SUPPLEMENTARY  INFORMATION:  For  further 
information,  please  contact  Mr.  Robert 
Jameson,  HQ  US  Army  Materiel 
Command,  ATTN:  AMCSO,  5001 
Eisenhower  Avenue,  Alexandria,  VA 
22333-0001  or  Mr.  David  Rosa,  (703) 
671-7900. 

Dated:  December  21, 1992. 

Lewk  D.  Walker, 

Depu  ty  Assistant  Secretary  of  the  Army 
(Environmental,  Safety  S' Occupation^ 
Health),  OASA  (ILS’E). 

[FR  Doc.  92-31693  Filed  12-29-92;  8:45  am] 
BILUNG  CODE  S710-<N-M 


Environmental  Impact  Statement  (EIS) 
for  the  Reuse  and  Disposal  of 
Sacramento  Army  Depot 

AGENCY:  United  States  Army, 
Department  of  Defense. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  action  to  be  evaluated  by 
this  EIS  is  the  disposal  and  reuse  of 
Sacramento  Army  Depot,  California,  in 
accordance  with  the  Defense  Base 
Closure  and  Realignment  Act  of  1990, 
Public  Law  101-510.  The  EIS  will 
evaluate  alternative  methods  of 
implementing  the  Commission’s 
decision,  including  ahemative  reuses  of 
the  disposed  property.  Potential  reuse 
alternatives  will  oe  explored  as  further 
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information  about  Sacramento  Army 
Depot's  environmental  status  is 
developed.  Development  of  the 
potential  alternative  reuses  of  the 
disposed  property  will  be  made  in 
conjunction  with  the  local  community, 
the  Office  of  Economic  Adjustment,  and 
the  Army.  As  required  by  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  the  Army  will  also  analyze  the 
“no  action”  alternative  as  a  baseline  for 
gauging  the  impacts  of  the  disposal  and 
reuse. 

SCOPING:  The  public  will  be  invited  to 
participate  in  the  scoping  meeting,  the 
review  of  the  draft  Environmental 
Impact  Statement  and  a  public  meeting 
that  will  be  held  after  the  draft  EIS  is 
made  available.  The  location  and  time 
of  the  scoping  meeting,  to  be  scheduled 
during  the  month  of  January.  1993,  will 
be  announced  in  the  local  news  media. 
Release  of  the  draft  EIS  for  public 
comment  and  the  public  meeting  will 
also  be  announced  in  the  local  news 
media  as  the  dates  are  established. 
SUPPLEMENTARY  MFORMATION:  For  further 
information,  please  contact  Mr.  Wandell 
Carlton.  Sacramento  District.  Corps  of 
Engineers.  (916)  557-7424. 

Dated:  December  21, 1992. 

Lewis  D.  Walker, 

Depu  ty  Assistant  Secretary  of  the  Aimy 
(EnvironmeM,  Safety  &  (Occupational  Health), 
OASA  (ILB'E). 

|FR  Doc.  92-31694  Filed  12-29-92;  8:45  am] 
BILUNG  CODE  sri«-aa-M 


Supplemental  Notice  of  intent  To 
Prepare  a  Draft  Supplementai 
Environmental  Impact  Statement  and 
Environmental  tanpact  Report  (OSEIS/ 
EIR)  for  Oakland  Harbor,  Deep  Draft 
Navigation  Improvements,  Alameda 
County,  CalHomia 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
San  Francisco  District,  DOD. 

ACTION:  Supplemental  notice  of  intent 

SUMMARY:  Proposed  Action.  The  Corps 
of  Engineers,  San  Francisco  District,  has 
been  authorized  by  the  Water  Resources 
Development  Act  of  1986  (WRDA  1986), 
99th  Congress,  2nd  Session,  Public  Law 
99-662,  to  improve  the  navigation 
channels  at  Oakland  Harbor  in  San 
Francisco  Bay.  TTie  Port  of  Oakland  is 
the  non-Federal  (i.e.,  local)  sponsor  of 
the  Federal  project  and  will  participate 
in  the  proje^  cost  in  accordance  with 
WRDA  1986.  The  environmental 
impacts  of  these  improvements  have 
been  previously  evaluated  in  Final 
Environmental  Impact  Statements  filed 
with  the  Environmental  Protection 
Agency  (EPA)  in  1981  and  1985  and  in 


a  Supplemental  Environmental  Impact 
Statement  filed  with  EPA  in  1988.  The 
Corps  of  Engineers,  as  the  lead  agency 
under  the  National  Environmental 
Policy  Act  (NEPA),  and  the  Port  of 
Oakland,  as  the  lead  agency  under  the 
California  Environmental  Quality  Act 
(CEQA),  will  prepare  a  joint  Draft 
Supplemental  Environmental  Impact 
Statement/Environmental  Impact  Report 
for  the  entire  project.  The  subject 
Supplemental  Environmental  Impact 
Statement/Environmental  Impact  Report 
will  address  changes  in  the  authorize 
project  related  to  dredged  material 
disposal  and  update  information  burn 
previous  environmental  documents 
since  1988. 

An  earlier  NOI  for  the  project  was 
published  in  the  Jime  27, 1991  Federal 
Register,  and  two  scoping  meetings,  to 
receive  agency  and  public  comments  on 
the  project,  were  conducted  in  August 
1991.  TTiis  Supplemental  NOI  has  been 
prepared  to  provide  agencies  and  the 
public  an  opportunity  to  comment  on 
two  dredged  material  disposal 
alternatives  which  have  been 
formulated  since  the  June  1991  NOI. 

FOR  FURTHER  iNFOMUTION  CONTACT:  For 
further  information  contact  Mr.  Roger 
Goldem,  USAED,  San  Francisco,  211 
Main  Street,  San  Francisco,  CA  94105- 
1905,  telephone  (415)  744-3344. 
SUPPLEMENTARY  INFORMATION: 
Construction  of  the  authorized  project 
for  Oakland  Harbor  will  generate  an 
estimated  6.5  million  cubic  yards  of 
dredged  material.  Disposal  of  this 
dredged  material  has  been  the  subject  of 
controversy  in  the  San  Francisco  Bay 
Area.  As  originally  authorized,  disposal 
of  the  dredged  material  was  to  be  at  a 
contemporary  aquatic  site  identified  by 
the  U.S.  Environmental  Protection 
Agency  as  “SF-11”,  near  Alcatraz 
Island  in  Central  San  Francisco  Bay. 

Due  to  the  mounding  of  dredged 
material,  initially  discovered  in  1982, 
historically  disposed  at  the  Alcatraz  Site 
and  increased  public  concern  about  the 
impact  of  large  scale  dredged  material 
disposal  events  on  the  resources  of  San 
Francisco  Bay.  ocean  disposal  of 
Oakland  Harbor  dredged  material  was 
proposed  in  1988.  A  Supplemental  EIS 
was  prepared  to  evaluate  the  impacts  of 
direct  ocean  disposal  and  to  designate 
an  ocean  disposal  site  under  Section 
103  of  the  Marine  Protection  Research 
and  Sanctuaries  Act  (MPRSA)  of  1972. 
Use  of  the  ocean  disposal  site  was  given 
limited  approval  by  EPA.  The  Record  of 
Decision  following  the  Final 
Supplemental  EIS  reduced  the  dredged 
material  quantity  for  ocean  disposal  to 
500,000  cubic  yards  and  directed 
additional  environmental 


documentation  be  prepared  before 
construction  of  the  remainder  of  the 
authorized  project.  After  the  Record  of 
Decision  was  signed,  the  project  was 
challenged  in  Federal  Court  by  local 
fisherman,  and  construction  of  the 
reduced  project  was  delayed.  The 
Federal  Coiirt  decided  not  to  enjoin  the 
project,  and  the  local  sponsor,  by 
Section  215  Agreement  (42  USCA  sec. 
1962D-5A)  with  the  Corps,  started 
construction  in  May  1988.  A  few  days 
after  this  construction  began,  the  project 
was  enjoined  in  State  Court  by  a  suite 
brought  by  San  Mateo  County,  and 
cdnstruction  was  stopped.  Both  the 
Federal  and  State  courts  retain 
jurisdiction  over  the  Project.  In  1992,  an 
environmental  Assessment  (April  1992) 
and  Finding  of  No  Significant  Impact 
(May  1992)  were  prepared  to  deepen  a 
portion  of  the  OaUand  Inner  Harbor 
Channel  from  -35  feet  MLLW  to  -38  feet 
MLLW  (Mean  Low  Lower  Water). 
Deepening  of  this  portion  of  the 
Oakland  Inner  Harbor  channel  from  -35 
to  -38  feet  MLLW  commenced  in 
September  1992  with  an  estimated 
541,000  cys  of  dredged  sediment 
disposed  at  the  Alcatraz  aquatic  site  and 
an  estimated  21,000  sys  disposed 
initially  at  the  Port  Sonoma-Marin, 
Sonoma  County  upland  drying  pond 
site,  to  be  eventually  (following  drying) 
transported  by  truck  to  the  Redwo^ 
Landfill  site,  located  north  of  the  City  of 
Novato,  Marin  County,  for  final 
disposition.  Deepening  of  this  portion  of 
the  Oakland  Inner  Haibor  channel  was 
completed  in  December  1992. 

Authorized  deep-draft  navigation 
improvements  to  Oakland  Harbor  would 
deepen  the  channels  from  -35  feet  Mean 
Low  Lower  Water  (MLLW)  (Outer 
Harbor)  or  -38  feet  MLLW  (most  of  the 
Inner  Harbor)  to  -42  feet  KflXW. 
Approximately  3.4  miles  of  the  Outer 
Ha^r  would  be  deepened  and 
enlarged.  Approximately  4.0  miles  of 
the  Inner  Hai^r  clmnnel  would  be 
deepened  between  the  Entrance 
Channel  reach  and  the  Howard 
Terminal.  The  Entrance  Channel,  an 
area  at  channel  mile  3.0,  and  the  upper 
reach  of  the  Inner  Harbor  channel 
would  be  widened.  An  existing  tinning 
area  in  the  Outer  Harbor  would  be 
widened.  A  new  turning  basin  for  the 
Inner  Harbor  would  be  provided  in  the 
area  of  the  Howard  Terminal.  In 
addition,  berthing  areas  served  by  the 
project  would  be  deepened,  by  the  local 
sponsor,  to  depths  commensurate  with 
the  improved  Federal  channels.  All  of 
these  improvements  will  require  the 
removal  and  disposal  of  approximately 
6.5  million  cubic  yards  of  cmannel 
bottom  sediments.  Also,  relocating  of 
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existing  submarine  utilities  and  the 
removal  of  existing  pier  structures  in  the 
project  vicinity  are  included  in  the 
proposed  construction  work. 

Alternatives 

Dredged  material  disposal  alternatives 
to  be  considered  in  the  DSEIS/EIR  are 
aquatic  and  land  disposal.  Dredged 
material  disposal  in  the  San  Francisco 
Bay  Area  is  the  subject  of  intensive 
study  by  the  Corps  of  Engineers,  the 
Environmental  Protection  Agency,  and 
two  state  regulatory  agencies,  under  the 
Long-Term  Management  Strategy  for  the 
Disposal  of  Dredged  Material  in  the  San 
Francisco  Bay  Region  (LTMS).  The 
disposal  alternatives  to  be  discussed  in 
the  DSEIS/EIR  will  reflect  the  LTMS 
work  and  address  specific  sites  for  the 
Oakland  project. 

A  number  of  options  are  under 
consideration  for  disposal  of  the 
dredged  material.  These  disposal 
options  could  be  implemented 
separately  or  in  combination,  depending 
upon  the  nature  of  the  sediments  that 
each  disposal  site  can  accept  and  the 
respective  disposal  site  capacity.  The 
selection  of  disposal  site  alternatives 
will  be  based  upon  environmental  and 
economic  factors.  Generally  the  disposal 
site  options  currently  under 
consideration  (and  listed  in  the  previous 
NOI)  are: 

— Disposal  at  an  ocean  site  designated 
by  the  Environmental  Protection 
Agency  for  that  purpose  under  section 
102  of  the  Marine  Protection, 
Research,  and  Sanctuaries  Act; 

— Confined  aquatic  disposal  at  the 
Bayfarm  Island  borrow  area  in  San 
Francisco  Bay,  offshore  of  the  City  of 
Alameda  in  Alameda  County; 

— Wetland  restoration  at  the  proposed 
Sonoma  Baylands  on  land  owned  by 
the  Sonoma  Land  Trust  near  San 
Pablo  Bay  and  the  mouth  of  the 
Petaluma  River  in  Sonoma  County; 
and 

— Fill  for  recreational  or  other  uses  on  , 
Port  of  Oakland  property  at  the  site 
currently  occupied  by  the  Lew  F. 
Galbraith  Golf  Course  in  Alameda 
County. 

The  two  additional  dredged  material 
disposal  options  to  be  considered  in  the 
DSEIS/EIR  are: 

— Initial  disposal,  with  drying  of  the 
dredged  material,  on  the  Leonard 
Ranch  property  in  Sonoma  County 
which  is  owned  by  the  Sonoma  Land 
Trust  and  located  near  San  Pablo  Bay. 
Ultimate  use  of  the  disposed  dredged 
material  would  be  for  cover  or 
capping  material  at  nearby  landhlls; 
and 

— Fill  for  disposal  and  wetland 
restoration  in  Solano  County  on  land 


owned  by  the  Catellus  Corporation  as 

part  of  the  proposed  Montezuma 

Wetland  project. 

Scoping 

The  San  Francisco  District,  Corps  of 
Engineers  and  the  Port  of  Oakland  invite 
the  agencies  and  public  to  provide 
written  comments  on  the  two  additional 
dredged  material  disposal  options 
which  have  been  formulated  since  the 
June  1992  NOI.  No  public  scoping 
meetings  have  been  scheduled  for  the 
purpose  of  this  Supplemental  NOI. 
Instead,  this  Supplemental  NOI  will  be 
direct  mailed  to  the  almost  1,300 
Federal,  state,  and  local  agencies, 
organizations,  groups,  and  interested 
individuals  currently  on  the  project 
mailing  list. 

Your  views  as  to  the  scope  and 
content  of  the  environmental 
information  to  be  included  in  the 
Supplemental  EIS/EIR  are  important.  To 
be  most  helpful,  the  scoping  comments 
should  clearly  describe  specihc 
environmental  issues  or  subjects  which 
the  commentor  wishes  addressed. 
Written  comments  should  be  mailed  no 
later  than  January  22, 1993  to:  Mr.  Roger 
Golden.  Corps  of  Engineers.  San 
Francisco  District,  211  Main  Street, 
room  918,  San  Francisco,  CA  94105- 
1905. 

The  Corps’  experience  has  shown  that 
the  signiHcant  issues  associated  with 
the  Oakland  Project  primarily  concern 
the  disposal  of  the  dredged  material. 

The  following  dredging  and  disposal 
impacts  will  be  discussed  in  the  SEIS/ 
EIR. 

1.  Acute  water  quality  impacts 
(aquatic  disposal). 

2.  Chronic  and  sublethal  water  quality 
impacts  (aquatic  disposal). 

3.  Aquatic  resources  impacts  (aquatic 
disposal). 

4.  Water  quality  impacts  (land 
disposal). 

5.  Terrestrial  impacts  (land  disposal). 

6.  Wetland  impacts  (land  disposal). 

7.  TrafHc  and  Air  quality  impacts 
(land  disposal). 

8.  Contaminated  material  impacts 
(land  disposal). 

9.  Disposal  site  capacity  impacts  (land 
and  aquatic  disposal). 

10.  Socio-Economic  impacts  (aquatic 
and  land  disposal). 

The  SEIS/EIR  will  be  used  as  the 
primary  information  document  to  secure 
concurrence  in  a  federal  Coastal  Zone 
Consistency  Determination.  In  addition, 
the  SEIS/EIR  will  be  used  by  the  local 
sponsor  to  meet  its  responsibilities 
under  the  California  Environmental 
Quality  Act  (CEQA),  and  may  also  be 
used  by  the  San  Francisco  Bay  Regional 
Water  Quality  Control  Board  to  meet  its 


responsibilities  under  the  same  Act. 
CXher  reviews  in  which  the  SEIS/EIR 
may  be  a  secondary  source  of 
information  are:  Fish  and  Wildlife 
Coordination  Act,  Marine  Protection, 
Research  and  Sanctuaries  Act, 
Endangered  Species  Act,  Clean  Air  Act, 
Clean  Water  Act,  and  "trustee  agency” 
reviews  by  the  State  of  California. 
Kenneth  L.  Denton, 

Army  Federal  Hegister  Liaison  Officer. 

IFR  Doc.  92-31741  Filed  12-29-92;  8:45  am) 
BtLLMG  CODC  971fr-SF-M 


Army  Advisory  Panel  on  ROTC  Affairs; 
Notice  of  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463),  announcement  is 
made  of  the  following  panel  meeting: 

NAME  OF  PANEL;  Army  Advisory  Panel 
on  ROTC  Affairs. 

DATE  OF  MEETING:  February  16-17, 1993. 

PLACE:  President's  Conference  Room. 
Florida  A&M  University,  Tallahassee, 
Florida. 

TIME:  8  a.m. — 5  p.m.,  February  16, 1993, 
8  a.m. — 12  p.m.,  February  17, 1993. 

PROPOSED  AGENDA:  The  meeting  will 
consist  of  briefings  and  discussions.  The 
meeting  is  open  to  the  public.  Any 
interested  person  may  appear  before  or 
nie  a  statement  with  the  Panel  at  the 
time,  and  in  the  manner,  permitted  by 
the  Panel.  It  is  projected  that  the 
following  events  will  take  place  during 
the  meeting.  After  opening  remarks  by 
Major  General  Wallace  C.  Arnold  and 
the  chairman  of  the  Panel,  Dr.  James  O. 
Williams,  any  administrative  matters 
requiring  attention  will  be  resolved.  The 
meeting  will  then  proceed  with  a  variety 
of  recent  ROTC  Cadet  Command 
initiatives.  Major  General  Arnold  will 
provide  an  overview  of  the  significant 
changes  since  the  June  1992  meeting  at 
Fort  Bragg,  NC.  Brieftng  on  February  16 
include:  Scholarship  Update, 

Missioning  Update.  Advertising 
Strategy,  Marketing  Update,  Spring  Gold 
and  Green  to  Gold  Updates,  Camps 
Update,  Cadet  Professional 
Development  training  Update,  the  High 
School  Program  Update,  Nursing 
Update  and  the  Governmental  Agency 
Program  (GAP)  Update.  On  February  17 
the  Army  Advisory  Panel  on  ROTC 
Affairs  will  meet  in  general  session  to 
formulate  recommendations,  consider 
progress  made  on  previous  Panel 
recommendations,  and  to  select  a  date 
for  the  next  Panel  meeting. 

POINT  OF  CONTACT:  For  additional 
information  contact  Mr.  Roger 
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Spadafora,  Executive  Director,  Army 
Advisory  Panel,  at  (804)  727-4595. 
Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  92-31740  Filed  12-29-92;  8:45  am) 
BILLING  CODE 


Corp  of  Engineers,  Department  of  the 
Army 

Regulatory  Guidance  Letters  Issued  by 
the  Corps  of  Engineers 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DOD. 

ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  provide  a  copy  of  the  Regulatory 
Guidance  Letter  (RGL  92-5)  to  all 
known  interested  parties.  RGL’s  are 
used  by  the  Corps  of  Engineers  as  a 
means  to  transmit  guidance  on  the 
permit  program  (33  CFR  parts  320-330) 
to  its  division  and  district  engineers. 

The  Corps  of  Engineers  publishes  RGL’s 
in  the  F^eral  Register  upon  issuance  as 
a  means  of  informing  the  public  of 
Corps  guidance. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Sam  Collinson,  Regulatory  Branch, 

Office  of  the  Chief  of  Engineers  at  (202) 
272-1782. 

SUPPLEMENTARY  INFORMATION:  RGL  92-5, 
Subject:  Alternatives  Analysis  Under 
the  section  404(b)(1)  Guidelines  for 
Projects  Subject  to  Modification  Under 
the  Clean  Air  Act  is  hereby  published  as 
follows: 

Regulatory  Guidance  Letter,  RGL  92-5. 
Date:  29  October  1992,  expires:  31 
December  1997. 

Subject:  Alternatives  Analysis  Under 
the  section  404(b)(1)  Guidelines  for 
Projects  Subject  to  Modification 
Under  the  Clean  Air  Act. 

1.  Enclosed  for  impiementatioD  is  a 
joint  Army  Corps  of  Engineers/ 
Environmental  Protection  Agency 
Memorandum  to  the  Field  on 
alternatives  analysis  for  existing  power 
plants  that  must  be  modified  to  meet 
requirements  of  the  1990  Clean  Air  Act. 
This  guidance  was  developed  jointly  by 
the  Corps  and  EPA. 

2.  This  guidance  expires  31  December 
1997  unless  sooner  revised  or  rescinded. 

For  the  Director  of  Civil  Works: 

John  P.  Elmore,  P.E., 

Chief,  Operations,  Construction  and 
Readiness  Division,  Directorate  of  Civil 
Works. 

EP A/Corps  Joint  Memorandum  for  the 
Field. 

Subject:  Alternatives  Analysis  under  the 
section  404(bHl)  Guidelines  for 


Projects  to  Modification  Under  the 

Clean  Air  Act. 

1.  The  1990  Clean  Air  Act  (CAA) 
amendments  require  more  electric 
generating  plants  to  reduce  emissions  of 
sulfur  dioxide  in  pheises  beginning  in 
1995  and  requiring  full  compliance  by 
2010.  The  Congressional  endorsement  of 
the  industry’s  ability  to  select  the  most 
effective  compliance  method  (e.g., 
sulfur  dioxide  scrubbers,  low  sulfur 
coal,  or  other  methods)  recognizes  the 
expertise  of  the  industry  in  these  cases 
and  is  a  fundamental  element  in  the 
CAA  market-based  pollution  control 
program.  Given  the  need  for  cooling 
water,  a  substantial  number  of  electric 
power  generating  plants  are  located 
adjacent,  or  in  close  proximity,  to 
waters  of  the  United  States,  including 
wetlands.  Depending  on  the  method 
chosen  by  the  plants  to  reduce 
emissions,  we  expect  that  these  facilities 
will  be  applying  for  Clean  Water  Act 
section  404  permits  for  certain  proposed 
activities. 

2.  The  analysis  and  regulation  under 
section  404  of  the  Clean  Water  Act  of 
activities  in  waters  of  the  United  States 
conducted  by  specific  power  plants  to 
comply  with  the  1990  Clean  Air  Act 
amendments  must  ensure  protection  of 
the  aquatic  environment  consistent  with 
the  requirements  of  the  Clean  Water 
Act.  The  review  of  applications  for  such 
projects  will  fully  consider,  consistent 
with  the  requirements  under  the  section 
404(b)(1)  Guidelines,  all  practicable 
alternatives  including  non-aquatic 
alternatives,  for  proposed  discharges  • 
associated  with  the  method  selected  by 
the  utility  to  comply  with  the  1990 
Clean  Air  Act  amendments.  For  the 
purposes  of  the  section  404(b)(1) 
Guidelines  analysis,  the  project  purpose 
will  be  that  pollutant  reduction  me^od 
selected  by  ^e  permit  applicant. 

3.  For  example,  a  utility  may  have 
decided  to  install  sulfur  dioxide 
scrubbers  on  an  existing  power  plant  in 
order  to  meet  the  new  1990  Clean  Air 
Act  standards.  The  proposed 
construction  of  the  scrubbers,  treatment 
ponds  and  a  barge  unloading  facility 
could  impact  wetlands.  In  thds  case,  the 
section  404  review  would  evaluate 
practicable  alternative  locations  and 
configurations  for  the  scrubbers,  ponds 
and  the  dodcing  facilities.  The  analysis 
will  also  consider  practicable 
alternatives  which  satisfy  the  project 
purpose  (i.e.,  installing  scrublwrs)  but 
which  have  a  less  adverse  impact  on  the 
aquatic  environment  or  do  not  involve 
discharges  into  waters  of  the  United 
States.  However,  in  order  to  best 
effectuate  Congressional  intent  reflected 
in  the  CAA  that  electric  utilities  retain 


flexibility  to  reduce  sulfur  dioxide 
emissions  in  the  most  cost  effective 
manner,  the  section  404  review  should 
not  evaluate  alternative  methods  of 
complying  with  the  Clean  Air  Act 
standards  not  selected  by  the  applicant 
(e.g.,  in  this  example  use  of  low  sulfur 
coal). 

4.  In  evaluating  the  scope  of 
practicable  alternatives  which  satisfy 
the  project  purpose  (e.g.,  constructing 
additional  scrubber  capacity),  the 
alternatives  analysis  should  not  be 
influenced  by  the  possibility  that,  based 
on  a  conclusion  that  practicable  upland 
alternatives  are  available  to  the 
applicant,  the  project  proponent  may 
decide  to  pursue  other  options  for 
meeting  Clean  Air  Act  requirements. 
Continuing  the  above  example,  a  Corps 
determination  that  practicable  upland 
alternatives  are  available  for  scrubber 
waste  disposal  should  not  be  affected  by 
the  possibility  that  an  applicant  may 
subsequently  decide  to  select  a  different 
method  for  meeting  the  Clean  Air  Act 
standards  (e.g.,  use  of  low  sulfur  coal 
that  reduces  waste  generated  by 
scrubbers). 

5.  The  Corps  and  EPA  will  also 
recognize  the  tight  time-fi'ames  under 
which  the  industry  must  meet  these 
new  air  quality  standards. 

Robert  H.  Wayland, 

Director,  Office  of  Wetlands,  Oceans  and 
Watersheds. 

John  P.  Elmore, 

Chief,  Operations,  Construction  and 
Readiness  Division,  Directorate  of  Civil 
Works. 

Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  92-31733  Filed  12-29-92;  8:45  ami 
BILUNQ  CODE 


Wetland  Delineator  Certification 
Program 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DOD. 

ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  that  the  U.S.  Army  Corps 
of  Engineers,  in  accordance  with  section 
307(e)  of  the  Water  Resources 
Development  Act  of  1990,  is 
establishing  a  Wetland  Delineator 
Certification  Program  (WDCP).  Section 
307(e)  authorizes  the  Secretary  of  the 
Army  to  establish  a  program  for  the 
training  and  certification  of  individuals 
as  wetland  delineators,  and  to  carry  out 
demonstration  projects  in  districts  of  the 
Corps  of  Engineers  prior  to  establishing 
the  WDCP  nationwide.  The  intent  of  t^ 
WDCP  is;  (1)  To  improve  the  quality  and 
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consistency  of  wetland  delineations 
submitted  to  Corps  Districts  in 
conjunction  with  applications  for 
authorization  to  perform  a{:tivities  in 
wetlands  pursuant  to  section  404  of  the 
Clean  Water  Act,  and  (2)  to  streamline 
the  regulatory  process  by  developing 
procedures  for  expediting  consideration 
and  acceptance  of  delineations 
perform^  by  certified  delineatCHS. 

FOR  FURTHER  MFORMATION  CONTACT:  If 
you  wish  to  be  certified  in  the  State  of 
Washington,  contact  the  U.S.  Army 
Corps  of  Engineers,  Seattle  District, 

Attn:  CENPS-EN-PL-ER,  P.O.  Box 
3755,  Seattle,  WA  98124-2255,  or  call 
Ms.  Kathy  Kunz,  (206)  764-3624.  If  you 
wish  to  bie  certified  in  the  State  of 
Maryland,  contact  the  U.S.  Army  Corps 
of  Engineers,  Baltimore  District,  Attn: 
CENAB-OP-RX,  P.O.  Box  1715, 
Baltimore.  MD  21203-1715,  or  call  Ms. 
Debrah  Nizer,  (410)  962-1843.  If  you 
wish  to  be  certified  in  the  State  of 
Florida,  contact  tlie  U.S.  Army  Corps  of 
Engineers,  Jacksonville  District,  Attn: 
CESAJ-RD,  P.O.  Box  4970,  Jacksonville, 
FL  32232-0019,  or  call  Mr.  Ron  Silver, 
(904)  232-2502.  To  obtain  additional 
information  on  this  program,  you  may 
also  contact  Ms.  Karen  Kochenbach, 
Office  of  the  Chief  of  Engineers,  Attn: 
CECW-OR,  20  Massachusetts  Avenue 
NW.,  Washington,  DC  20314-1000, 

(202)  272-0199. 

SUPPLEMENTARY  INFORMATION:  The 
WDCP  demonstration  projects  will 
begin  March  1, 1993,  in  the  States  of 
Washington,  Maryland,  and  Florida. 

The  demonstration  projects  in  these 
three  States  will  be  administered  by  the 
Seattle,  Baltimore,  and  Jacksonville 
Districts,  respectively.  The  three 
districts  will  begin  accepting 
applications  for  certification  and 
certifying  qualified  wetland  delineators 
on  February  1, 1993,  and  begin 
accepting  delineations  by  certified 
delineators  on  March  1, 1993. 
Implementation  of  the  final  WDCP  in  all 
Corps  districts  is  anticipated  to  begin  in 
March  of  1994,  at  which  time  the 
demonstration  projects  will  end. 

The  demonstration  projects  will  entail 
testing  provisional  certifi^tion  of 
wetland  delineators.  If  the  district 
determines  that  an  applicant  for 
certification  as  a  wetland  delineator  is 
capable  of  making  valid  wetland 
delineations,  the  district  will  issue  a 
provisional  certification.  Provisional 
certifications  will  be  based  on 
successful  completion  of  a  written 
examination  and  demonstrated  wetland 
delineation  ability  during  a  field 
practicum.  Provisional  certifications 
will  only  be  valid  during  the 
demonstration  phase  of  the  WDCP  and 


only  in  the  certifying  district.  However, 
provisional  certifications  may  be 
considered  valid  as  final  certifications 
are  used  in  a  broader  geographic  area 
once  the  final  WDCP  is  developed  and 
implemented  nationwide. 

Although  there  will  be  no 
requirement  for  wetland  delineators  to 
be  certified,  permit  applications 
accompanied  by  a  wetland  delineation 
performed  by  a  certified  delineator  will 
be  handled  more  expeditiously  with 
respect  to  consideration  and  acceptance 
of  wetland  delineations.  However,  the 
districts  will  retain  discretion  regarding 
acceptance  of  wetland  delineations 
accomplished  by  certified  delineators. 

Training  in  the  Corps  approach  to 
wetland  delineation  (i.e.,  currently  the 
Corps  1987  Wetland  Delineation 
Manual  and  related  technical  and  policy 
guidance)  will  be  mandatory 
prerequisite  for  all  WDCP  applicants 
after  the  demonstration  projects.  A 
training  package  for  the  WDCP, 
including  the  appropriate  training 
materials,  will  be  available  to  interested 
parties  to  establish  training  for  the 
purpose  of  meeting  this  prerequisite  in 
the  future.  The  requirement  for  such 
training  is  waived  during  the 
demonstration  phase  of  the  WDCP. 

Details  concerning  participation  in 
the  demonstration  phase  of  ffie  WDCP 
in  the  States  of  Washington,  Maryland 
and  Florida,  including  application 
materials,  will  be  available  from  the 
Seattle,  Baltimore,  and  Jacksonville 
Districts  in  late  January.  Participation  in 
the  demonstration  projects  in  these 
three  districts  is  open  to  all.  However, 
you  must  appear  in  person  for  the 
written  and  field  test. 

Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc.  92-31734  Filed  12-29-92;  8:45  am] 
BtLUNG  COOC  37ie-»-M 


DEPARTMENT  OF  EDUCATION 

Office  of  Poetsecondary  Education; 
State  Student  Incentive  Grant  Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  the  closing  date  for 
receipt  of  State  applications  for  fiscal 
year  1993. 

SUMMARY:  The  Secretary  of  Education 
(Secretary)  gives  notice  of  the  closing 
date  for  receipt  of  State  applications  for 
fiscal  year  1993  funds  under  the  State 
Student  Incentive  Grant  (SSIG)  Program. 
This  program,  through  matdiing 
formula  grants  to  States  for  student 
awards,  provides  grants  to  students  with 
substantial  financial  heed.  The  SSIG 
Program  supports  AMERICA  2000,  the 


President's  strategy  for  moving  the 
Nation  toward  the  National  Education 
Goals,  by  enhancing  opportunities  for 
postsecondary  education.  The  National 
Education  Goals  call  for  increasing  the 
rate  at  which  students  graduate  from 
high  school  and  pursue  high  quality 
postsecondary  education. 

A  State  that  desires  to  receive  SSIG 
funds  for  this  fiscal  year  must  have  an 
agreement  with  the  Secretary  as 
provided  under  section  1203(a)  of  the 
Higher  Education  Act  of  1965,  as 
amended  (HEA).  The  State  must  submit 
an  application  through  the  State  agency 
that  administered  its  SSIG  Program  as  of 
July  1, 1985,  unless  the  Governor  has 
subsequently  designated,  and  the 
Secretary  has  approved,  a  different  State 
agency.  . 

The  Secretary  is  authorized  to  accept 
applications  from  the  50  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico, 
American  Samoa,  Guam,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Virgin  Islands,  and  the 
Trust  Territory  of  the  Pacific  Island 
(Palau),  provided  it  remains  a  trust 
territory.  (The  future  eligibility  of  the 
Republic  of  Palau  will  be  determined  by 
the  provisions  of  the  Compact  of  Free 
Association.)  Authority  for  this  program 
is  contained  in  sections  415 A  through 
415E  of  the  HEA.  (20  U.S.G  1070c- 
1070C-4) 

CLOSING  DATE  FOR  TRANSMITTAL  OF 
APPLICATIONS:  An  application  for  fiscal 
year  1993  SSIG  funds  must  be  mailed  or 
hand-delivered  by  April  16, 1993. 
APPLICATION  FORM:  The  required 
application  form  for  receiving  SSIG 
funds  will  be  mailed  to  officials  of  the 
appropriate  State  agency  in  each  State  at 
least  30  days  before  the  closing  date. 
Applications  must  be  prepared  and 
submitted  in  accordance  with  the  HEA 
and  the  program  regulations  cited  in 
this  notice.  The  Secretary  strongly  urges 
that  applicants  only  submit  information 
that  is  requested. 

APPLICATIONS  DELIVERED  BY  MAIL:  An 
application  sent  by  mail  must  be 
addressed  to:  Mr.  Fred  Sellers,  Chief, 
Pell  and  State  Grant  Section,  room  4018, 
ROB-3,  U.S.  Department  of  Education, 
Student  Financial  Assistance  Programs, 
400  Maryland  Avenue,  SW., 
Washington,  DC  20202-5447. 

The  Secretary  will  accept  the 
following  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark; 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service: 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier;  or 
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(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary  of  Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark;  or  (2)  a  mail  receipt  that  is 
not  dated  by  the  U.S.  Postal  Service. 

The  Department  of  Education 
encourages  applicants  to  use  registered 
or  at  least  first-class  mail. 

A  late  applicant  cannot  be  assured 
that  its  application  will  be  considered 
for  fiscal  year  1993  funding. 

APPLICATIONS  DELIVERED  BY  HAND:  An 
application  that  is  hand-delivered  must 
be  taken  to  Mr.  Fred  Sellers,  U.S. 
Department  of  Education,  Student 
Financial  Assistance  Programs,  7th  and 
D  Streets,  SVV.,  room  4018,  General 
Service  Administration  Regional  Office 
Building  tl3,  Washington,  Hand- 
delivered  applications  will  be  accepted 
between  8  a.m.  and  4:30  p.m.  daily 
(Eastern  time),  except  Saturdays, 
Sundays,  and  Federal  holidays. 

An  application  that  is  hand  delivered 
will  not  be  accepted  after  4:30  p.m.  on 
the  closing  date. 

PROGRAM  information:  Section  415C(a) 
of  the  HEA  requires  that  an  annual 
application  be  submitted  for  a  State  to 
receive  SSIG  funds.  In  preparing  the 
application,  each  State  agency  should  be 
guided  by  the  table  of  allotments 
provided  in  the  application  package. 

State  allotments  are  determined 
according  to  the  statutorily  mandated 
formula  under  section  415B  of  the  HEA 
and  are  not  negotiable.  A  State  may  also 
request  its  share  of  reallotment,  in 
addition  to  its  basic  allotment,  which  is 
contingent  upon  the  availability  of  such 
additional  funds. 

In  fiscal  year  1992,  all  50  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  the  Trust 
Territory  of  the  Pacific  Island  (Palau), 
and  the  Commonwealth  of  the  Northern 
Mariana  Islands  participated  in  the  SSIG 
Program. 

APPLICABLE  REGULATIONS:  The  following 
regulations  are  applicable  to  the  SSIG 
Program: 

(1)  The  SSIG  Program  regulations  in 
34  CFR  part  692. 

(2)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  part  76  (State- 
Administered  Programs),  part  77 
(Definitions  that  Apply  to  Department 
Regulations),  part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities),  part  80 
(Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments),  part 


82  (New  Restrictions  on  Lobbying),  part 

85  (Govemmentwide  Debarment  and 
Suspension  (Nonprocurement),  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)),  and  part 

86  (Drug-Free  Schools  and  Campuses). 

(3)  The  regulations  in  34  CFR  part  604 
that  implement  section  1203  of  the  HEA 
(Federal-State  Relationship 
Agreements). 

(4)  The  Student  Assistance  General 
Provisions  in  34  CFR  part  668. 

FOR  FURTHER  INFORMATION:  For  further 
information  contact  Mr.  Fred  Sellers, 
Chief,  Pell  and  State  Grant  Section,  U.S. 
Department  of  Education,  Student 
Financial  Assistance  Programs, 
Washington,  DC  20202-5447;  telephone 
(202)  708—4607.  Hearing- 
impairedindividuals  may  call  the 
Federal  Dual  Party  Relay  Service  at  1- 
800-877-8339  (in  Washington,  DC,  202 
area  code,  708-9300)  between  8  a.m. 
and  7  p.m..  Eastern  time.  (20  U.S.C. 
1070c-1070c-^) 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.069,  State  Student  Incentive 
Grant  Program) 

Dated:  December  22, 1992. 

Carolynn  Reid-Wallace, 

Assistant  Secretary  for  Postsecondary 
Education. 

IFR  Doc.  92-31636  Filed  12-29-92;  8:45  am) 
BILUNG  CODE  4000-01-M 

[CFDA  No.:  84.1 58 A] 

State  Systems  for  Transition  Services 
for  Youth  With  Disabilities  Program; 
Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year 

Purpose  of  Program:  The  purpose  of 
this  program  is  to  provide  Federal 
assistance  to  States  to  develop, 
implement,  and  improve  systems  to 
provide  transition  services  for  youth 
with  disabilities  from  age  14  through  the 
age  they  exit  school. 

This  notice  supports  AMERICA  2000, 
the  President’s  strategy  for  moving  the 
Nation  toward  the  National  Education 
Goals,  by  assisting  those  with 
disabilities  through  improved  services 
and  better  trained  service  providers. 

Eligible  Applicants:  Eligible 
applicants  are  a  State  educational 
agency  and  a  State  vocational 
rehabilitation  agency  that  submit  a  joint 
application;  or  if  a  vocational 
rehabilitation  agency  does  not  choose  to 
participate,  a  State  educational  agency 
and  a  State  agency  that  provides 
transition  services  to  individuals  who 
are  leaving  programs  under  the  Act,  that 
submit  a  joint  application.  States  who 
have  previously  received  a  grant  under 
this  program  are  not  eligible  to  apply. 


Deadline  for  Transmittal  of 
Applications:  April  9, 1993. 

Deadline  for  Intergovernmental 
Review.  June  9, 1993. 

Applications  Available:  January  4, 
1993. 

Available  Funds:  $2,500,000. 
Estimated  Range  of  Awards: 
$450,000-550,000. 

Estimated  Size  of  Awards:  $500,000. 
Estimated  Number  of  Awards:  5. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 
Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  75,  77,  79,  80,  81,  82,  85, 
and  86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  parts  325. 

For  Application  or  Information: 

Joseph  Clair,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  4622,  Switzer  Building, 
Washington,  DC  20202-2466. 
Telephone:  (202)  205—9503.  Deaf  and 
hearing  impaired  individuals  may  call: 
(202) 205-6170. 

Program  Authority:  20  U.S.C.  1425(e). 
Dated:  December  23, 1992. 

Robert  R.  Davila, 

Assistant  Secretary.  Office  of  Special 
Education,  and  Rehabilitative  Services. 

IFR  Doc.  92-31635  Filed  12-29-92;  8:45  am) 
BILUNG  CODE  4000-Ot-M 

National  Education  Commission  on 
Time  and  Learning;  Hearing 

AGENCY:  National  Education 
Commission  on  Time  and  Learning, 
Education. 

ACTION:  Notice  of  public  hearing. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  public  hearing  of  the 
National  Education  Commission  on 
Time  and  Learning.  This  notice  also 
describes  the  functions  of  the 
Commission.  Notice  of  this  hearing  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act. 

DATE  AND  TIME:  January  14, 1993  from  1 
p.m.  to  4:30  p.m.  January  15, 1993  from 
8:30  a.m.  to  4  p.m. 

ADDRESSES:  John  Milne  Board  Room, 
Albuquerque  Public  Schools,  725 
University  Blvd.  SE.,  Albuquerque,  NM 
87106,  Telephone:  Toni  Martorelli, 
(505) 842-4696. 

FOR  FURTHER  INFORMATION  CONTACT: 

Julia  Anna  Anderson,  Deputy  Executive 
Director,  1255  22nd  Street,  NW.,  suite 
502  Washington,  DC  20202-7591. 
Telephone:  (202)  653-5063. 
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SUPPLEMEKTARY  M^ORMATiON:  The 

National  Education  Commission  on 
Time  and  Learning  is  established  under 
section  102  of  the  Education  Council 
Act  of  1991  (20  U.S.C.  1221-1).  Hie 
Commission  is  established  to  examine 
the  quality  and  adequacy  of  the  study 
and  ieaaning  time  of  elementary  and 
secondary  students  in  the  United  States, 
including  issues  regarding  the  length  of 
the  school  day  and  year,  how  time  is 
being  used  for  academic  subjects,  the 
use  of  incentives,  how  time  is  used 
outside  of  school,  the  extent  and  role  of 
homework,  year-round  professional 
opportunities  for  teachers,  the  use  of 
school  facilities  for  extended  learning 
programs,  if  appropriate,  a  model  for  a 
adopting  a  longer  ^y  or  year,  suggested 
changes  for  state  laws  and  regulations, 
and  an  analysis  and  estimate  of  the 
additional  costs. 

The  Hearing  of  the  Commission  is 
open  to  the  public.  The  proposed 
agenda  for  January  14  includes: 
Testimony  from  invited  participants  and 
the  general  public  will  be  presented  on 
the  mandates  as  outlined  in  Public  Law 
102-62.  The  proposed  agenda  for 
January  15  includes:  Testimony  from 
national  experts  on  research  related  to 
student  learning  and  motivation  and 
administrative  matters  of  the 
Commission.  Records  are  kept  of  all 
Commission  proceedings,  and  are 
available  for  public  inspection  at  the 
Office  of  the  Commission  at  1255  22nd 
Street,  NW.,  suite  502,  Washington,  DC 
20202-7591  from  the  hours  of  9  a.m  to 
5:30  p.m. 

Dated:  December  23, 1992. 

John  Hodge  Jones, 

Chairman,  National  Education  Commission 
on  Time  and  Learning. 

IFR  Doc.  92-31623  Filed  12-29-92;  8:45  ami 
BILUNC  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Office  of  Arms  Control  and 
Nonproliferation  Policy 

Proposed  Subsequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Enorgy  Act  of  1954,  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of 
a  proposed  “subsequent  arrangement” 
under  the  Additional  Agreement  for 
Cooper^on  between  the  Government  of 
the  United  Stales  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  Sweden 


concerning  Peaceful  Uses  of  Nuclear 
Energy. 

Thw  subsequent  arrangement  to  be 
carried  out  under  the  alMve-mentioned 
agreements  involves  approval  of  the 
following  retransfer:  R’n3/EU(SW)-83 
for  the  transfer  of  fuel  rods  containing 
18  grams  of  uranium  enriched  to  5 
percent  in  the  isotope  uranium-235  and 
22  grams  of  plutcmium  from  Sweden  to 
France  for  post-irradiation  tests.  Aftw 
completion  of  the  tests  the  material  will 
remain  in  France. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequei^  arrangement  will  not  be 
inimical  to  the  commtxi  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Issued  in  Washington ,  DC,  on  December 
23, 1992. 

Salvador  N.  Ceja, 

Acting  Director.  Office  of  Nonproliferation 
Policy. 

IFR  Doc.  92-31728  Filed  12-29-92;  8:45  am) 
BILUNC  CODE 


Office  of  Energy  Reseerch 

Energy  Research  Financial  Assistance 
Program  Notice  93-07;  Energy 
Biosciences 

AGENCY:  Department  of  Energy  (DOE). 
ACnON:  Notice  inviting  grant 
preapplications. 

SUMMARY:  The  Office  of  Basic  Energy 
Sciences  of  the  Office  of  Energy 
Research  (ER),  U.S.  Department  of 
Energy  (DOE)  announces  its  interest  in 
receiving  preapplications  from  potential 
applicants  for  research  funding  in  the 
Energy  Biosciences  program  area.  The 
intent  in  asking  for  a  preapplication  is 
to  save  the  time  and  effort  of  applicants 
in  preparing  and  submitting  a  formal 
project  application  that  may  be 
inappropriate  for  the  program.  The 
preliminary  screening  of  research  ideas 
is  aimed  also  at  relieving  some  of  the 
burden  of  the  scientific  community  in 
reviewing  an  excessive  number  of 
research  applications.  The 
preapplication  should  consist  of  a  two 
to  three  page  concept  paper  about  the 
research  being  contemplated  within  a 
potential  formal  application  to  the 
Energy  Biosdences  program.  The 
concept  piaper  should  focus  on  the 
objectives  of  the  planned  research,  its 
scientific  goals  and  their  signihcance, 
an  outline  of  the  approaches  planned, 
and  any  other  infoimation  th^  relates  to 


the  planned  research.  No  budget 
information  or  biographical  data  need 
be  included;  nor  is  an  institutional 
endorsement  necessary.  The 
preapplication  is  an  informal  inquiry 
about  the  technical  suitability  of 
submitting  a  formal  application  for 
support  of  research  ideas.  A  response 
in^cating  the  appropriateness  of 
submitting  a  formal  application  will  be 
sent  from  the  Division  of  Energy 
Biosciences  office  in  a  timely  manner  to 
allow  for  an  adequate  preparation 
period  for  a  formal  application. 

DATES:  For  timely  consideration,  all 
preapplications  should  be  received  by 
February  24, 1993.  However,  earlier 
submissions  will  be  gladly  accepted.  A 
response  to  timely  preapplications  will 
be  communicated  by  April  20, 1993. 

The  deadline  for  receipt  of  formal 
applications  is  June  9, 1993. 

ADDRESSES:  Preapplications  referencing 
Program  Notice  93-07  should  be 
forwarded  to:  U.S.  Department  of 
Energy,  Office  of  Basic  Energy  Sciences, 
ER-17,  Division  of  Eneigy  Biosciences, 
Washington,  CC  20585,  Attn:  Program 
Notice  93-07.  The  following  address 
must  be  used  when  submitting" 
preapplications  by  U.S.  Postal  Service 
Express,  any  commercial  mail  delivery 
service,  or  i^en  handcarried  by  the 
applicant:  U.S.  Department  of  Energy, 
Acquisition  and  Assistance 
Management  Division,  ER-64, 19901 
Germantown  Road,  Germantown,  MD 
20874. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Pat  Snyder,  Division  of  Eiwrgy 
Biosciences,  Office  of  Basic  Energy 
Sciences,  ER-17,  Washington,  DC  20585 
(301)  903-2873. 

SUPPLEMENTARY  INFORMATION:  Before 
preparing  a  formal  application,  piotential 
applicants  should  submit  a  brief 
preapplication  in  accordance  with  10 
CFR  600.10(d)(2),  which  consists  of  two 
to  three  pages  of  narrative  describing 
research  objectives.  These  will  be 
reviewed  relative  to  the  scope  and  the 
research  needs  of  the  Energy 
Biosciences  program.  The  Energy 
Biosciences  program  has  the  mission  of 
generating  fundamental  biological 
information  about  plants  and  non¬ 
medical  related  microoiganisms  that  can 
provide  support  for  future  energy 
related  biotechnologies.  The  objective  is 
to  pursue  basic  biochemical,  genetic  and 
physiological  investigations  that  may 
contribute  toward  providing  alternate 
fuels,  petroleum  replacement  products, 
energy  conservation  measures  as  well  as 
other  technologies  related  to  DOE 
programs.  Areas  of  interest  include 
bioenergetic  systems,  including 
photosynthesis;  control  of  plant  growth 
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and  development,  including  metabolic, 
genetic,  and  hormonal  and  ambient 
factor  regulation,  metabolic  diversity, 
stress  physiology  and  adaptation; 
genetic  transmission  and  expression; 
plant-microbial  interactions,  plant  cell 
wall  structure  and  function; 
lignocellulose  degradative  mechanisms; 
mechanisms  of  fermentations,  genetics 
of  neglected  microorganisms,  energetics 
and  membrane  phenomena; 
thermophily  (molecular  basis  of  high 
temperature  tolerance);  microbial 
interactions;  and  one-carbon 
metabolism,  which  is  the  basis  of 
biotransformations  such  as 
methanogenesis.  The  objective  is  to 
discern  and  understand  basic 
mechanisms  and  principles. 

Funds  are  expected  to  be  available  for 
new  grant  awards  in  FY  1994.  The 
magnitude  of  these  funds  available  and 
the  number  of  awards  which  can  be 
made  will  depend  on  the  budget 
process.  The  principal  purpose  in  using 
preapplications  at  this  time  is  to  reduce 
the  expenditure  of  time  and  effort  of  all 
parties.  Information  about  development 
and  submission  of  applications, 
eligibility,  limitations,  evaluations  and 
selection  processes,  and  other  policies 
and  procedures  may  be  found  in  10  CFR 
part  605.  Application  kits  for  formal 
submissions  and  copies  of  10  CFR  part 
605  are  available  from  the  same  office 
listed  under  the  ADDRESSES  section  of 
this  Notice.  Telephone  requests  may  be 
made  by  calling  (301)  903-2873. 
Instructions  for  preparation  of  an 
application  are  included  in  the 
application  kit.  The  Catalog  of  Federal 
ciomestic  Assistance  numl^r  for  this 
program  is  81.049. 

Issued  in  Washington,  DC,  on  December 
14, 1992. 

D.C.  Mayhew, 

Director,  Office  of  Management,  Office  of 
Energy  Besearch. 

|FR  Doc.  92-31593  Filed  12-29-92;  8:45  ami 
BIUJNG  COOC  64SO-01-M 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER93-259-000,  et  al.] 

Northern  States  Power  Co.,  et  al. 
(Minnesota);  Electric  Rate,  Small 
Power  Production,  and  Interlocking 
Directorate  niings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission; 

1.  Northern  States  Power  Co. 
(Minnesota) 

(Docket  No.  ER93-259-000] 

December  18, 1992. 


Take  notice  that  on  December  4, 1992, 
•Northern  Stats  Power  Company 
(Minnesota)  (NSP)  tendered  for  filing 
nine  Municipal  Interconnection  and 
Interchange  Agreements  (Agreements) 
with  nine  mimidpal  electric  utilities 
(Cities)  located  in  the  State  of 
Minnesota.  The  nine  Cities  are  currently 
wholesale  “requirements’*  customers  of 
NSP  under  FERC  rate  schedules 
accepted  for  filing  by  the  Commission. 

The  eight  Qties  and  their  existing 
FERC  Rate  Schedule  No.  are  as  follows: 


Customer  dty 


Ralescfied- 
uie  No. 


City  of  Ada,  Minnesota . . . . 

City  of  Buffalo.  Minnesota . 

City  of  East  Grand  Forks,  Minnesota  . 

CHy  of  Fairfax,  Minnesota . 

City  of  Kasota,  Minnesota . 

City  of  Kasson,  Minnesota . 

City  of  Kenyon,  Minnesota . . 

City  of  Madelia,  Minnesota  . 

City  of  Melrose,  Minnesota . 


The  nine  Agreements  will  replace  the 
existing  wholesale  requirements  sales  or 
sales  and  transmission  service 
agreements  between  NSP  and  the  Cities 
with  twenty  year  interconnection  and 
interchange  agreements  containing 
market  based  contract  rate  sales  service 
schedules  for  a  period  of  up  to  thirteen 
years.  The  rates  for  such  services  were 
established  in  a  competitive  bidding 
process  where  NSP  was  one  of  several 
competitors  proposing  to  serve  all  or  a 
portion  of  NSP’s  nineteen  existing 
municipal  sales  customers.  NSP 
requests  approval  of  the  Agreements  as 
market  bas^  rates. 

Commission’s  notice  requirements  in 
order  for  the  Agreement  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  January  4, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  PacifiCorp 

(Docket  No.  ER93-275-0001 

December  18, 1992. 


Take  notice  that  PacifiCorp  on 
December  14, 1992,  tendered  for  filing 
in  accordance  with  18  CFR  part  35  of 
the  Commission’s  Rules  and 
Regulations,  Amendment  No.  3 
(Amendment)  to  Contract  No.  14-06- 
100-2433  between  PacifiCorp  and  the 
United  States  Bureau  of  Reclamation. 

The  Amendment  provides  for  the 
addition  of  two  new  Points  of  Delivery 
(POD)  and  clarifies  the  method  for 
calculating  losses.  The  new  POD’s 
reflection  the  addition  of  two  125  hp 
pumps  by  the  Ochoco  Irrigation  District 
to  serve  their  Ochoco  Relift  site. 
PacifiCorp  seeks  a  waiver  of  the  60-day 
prior  notice  requirement  to  permit  the 


Amendment  to  become  effective  as  of 
June  21, 1990. 

Copies  of  this  filing  were  supplied  to 
the  United  States  Bureau  of  R^lamation 
and  the  Public  Utility  Commission  of 
Oregon. 

Comment  date;  January  4, 1993,  in 
accordance  with  standaid  Paragraph  F 
at  the  end  of  this  notice. 

3.  Orange  and  Rockland  Utilities,  Inc 
(Docket  No.  ER93-260-0001 
December  18, 1992. 

Take  notice  that  on  December  4, 1992 
Orange  and  Rockland  Utilities,  Inc. 
(Orange  and  Rockland)  tendered  for 
filing  a  one  year  extension  dated 
November  13, 1992,  to  an  agreement 
between  Orange  and  Rockland  and  New 
York  Power  Authority  (Authority)  for 
the  sale  of  system  capacity  and/or 
energy  by  orange  and  Rockland  to 
Authority. 

Orange  and  Rockland  requests  waiver 
of  the  notice  requirements  of  §  35.13  of 
the  Commission’s  regulations  so  that  the 
proposed  extension  can  be  made 
effective  December  1, 1992  in 
accordance  with  the  anticipated 
utilization  by  the  parties. 

Orange  and  RocUand  states  that  a 
copy  of  its  filing  was  served  on  New 
York  Power  Authority. 

Comment  date:  January  4, 1993,  in 
accordance  with  Standard  paragraph  E 
at  the  end  of  this  notice. 

4.  Ogden  Martin  Systems  of  San 
Bernardino,  Inc. 

(Docket  No.  ERg3-281-OOOl 
December  18, 1992. 

Take  notice  that  on  December  15, 
1992,  Ogden  Martin  Systems  of  San 
Bernardino,  Inc.  (Ogden-San 
Bernardino)  tender^  for  filing  a  Notice 
of  Termination  of  Rate  Schedule  FERC 
No.  1  of  Ogden  Martin  Systems  of  San 
Bernardino,  Inc.  with  the  Federal 
Energy  Regulatory  Commission  (FERC 
or  the  Commission). 

On  September  23, 1987,  the 
Commission  accepted  for  filing  an 
electric  power  purchase  agreement 
between  Ogden-San  Bernardino  and 
Southern  California  Edison  Company 
for  the  sale  of  capacity  and  energy  from 
a  proposed  42.5  MW  solid  waste, 
biomass-fueled  small  power  production 
facility  (the  Facility)  and  designated  the 
agreement  as  Rate  S<±edule  F^C  No.  1 
Due  to  the  decision  of  San  Bernardino 
County,  California  to  not  proceed  with 
the  construction  of  the  Facility,  Ogden- 
San  Bernardino  will  not  sell  capacity 
and  energy  to  Southern  California 
Edison  Company  pursuant  to  Rate 
Schedule  FERC  No.  1  and,  accordingly, 
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seeks  to  terminate  Rate  Schedule  FERC 
No,  1. 

Comment  date:  January  4, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  The  Montana  Power  Co. 

(Docket  No.  BR93-206-000] 

December  18, 1992. 

'  Take  notice  that  on  December  15, 

1992,  The  Montana  Power  Company 
(Montana)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.13  an 
Amendment  No.  1  to  its  original  filing 
of  an  Interconnection  Agreement 
between  the  Bonneville  Power 
Administration  and  The  Montana  Power 
Company.  This  Amendment  No.  1 
provides  additional  information 
requested  by  Commission  staff. 

A  copy  of  the  filing  was  served  upon 
tlie  Bonneville  Power  Administration. 

Comment  date:  January  4, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Florida  Power  &  Light  Co. 

(Docket  No.  ER93-274-0001 
December  18, 1992. 

Take  notice  that  Florida  Powe^'  & 

Light  Company  (FPL)  on  December  14. 
1992,  tendered  for  filing  an  amendment 
entitled  “Amendment  Number  Two  to 
Contract  for  Interchange  Service 
Between  Florida  Power  &  Light 
Company  and  Seminole  Electric 
Cooperative,  Inc.”  FPL  requests  that  the 
amendment  be  made  effective  October 
1. 1992. 

Comment  date:  January  4, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Indiana  Michigan  Power  Co.  and 
Appalachian  Power  Co. 

(Docket  No.  ER93-276-0001 
‘  December  18, 1992. 

Take  notice  that  on  December  14, 

1992,  American  Electric  Power  Service 
Corporation,  on  behalf  of  Indiana 
Michigan  Power  Company  (I&M)  and 
Appalachian  Power  Company  (APCO), 
tendered  for  filing  information  regarding 
a  change  in  the  loss  percentage  used  in 
the  Transmission  and  Unit  Power 
Supply  Agreement,  dated  December  14, 
1988  (1988  Agreement),  among  l&M, 
APCO,  and  Carolina  Power  &  Light 
Company  (CP&L).  The  1988  Agreement 
has  been  previously  designated  as  I&M’s 
Rate  Sch^ule  FERC  No.  77  and  APCO’s 
Rate  Scheilule  FERC  No.  24. 


The  1988  Agreement  provides  that  the 
parties  may  review  and  adjust  the  loss 
percentage  biennially. 

A  copy  of  the  filing  was  served  upon 
the  Indiana  Utility  Regulatory 
Commission,  the  Michigan  Public 
Service  Commission,  the  State 
Corporation  Commission  of  Virginia,  the 
Public  Service  Commission  of  West 
Virginia,  the  North  Carolina  Utilities 
Commission,  the  South  Carolina  Public 
Service  Commission,  and  CP&L. 

Comment  date:  January  4, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Long  Island  Lighting  Co. 

(Docket  No.  ER93- 279-000) 

December  18, 1992. 

Take  notice  that  Lung  Island  Lighting 
Company  (LILCO  or  Company)  on 
December  15, 1992,  tendered  for  filing 
a  letter  from  LILCO  to  the  New  York 
Power  Authority  (NYPA)  dated 
Decemlier  2, 1992. 

The  letter  notified  NYPA  that  LILCO 
is  postponing  termination  of  the  existing 
LILCO/NYPA  transmission  agreements 
for  delivering  NYPA  power  to  NYPA’s 
municipal  utility  customers  (LILCO- 
FERC  Rate  Schedule  No.  32),  industrial 
customers  (LILCO-FERC  Rate  Schedule 
No.  34).  and  economic  development 
customers  (LILCO-FERC  Rate  Schedule 
No.  40).  This  action  postpones  the 
February  8, 1993  termination  of  the 
existing  agreements  and  the 
accompanying  rate  schedules  and  rate 
schedule  supplements  (of  which  NYPA 
was  previously  notified)  to  provide  the 
parties'  more  time  to  attempt  to  reach 
agreement  on  replacement  wheeling 
contracts. 

LILCO  requests  that  the  Commission 
waive  its  notice  requirements  to  allow 
the  filing  to  become  effective  February 
8, 1993. 

Copies  of  this  filing  were  served  upon 
the  New  York  State  Public  Service 
Commission,  NYPA,  the  Villages  of 
Freeport,  Greenport  and  Rockville 
Centre,  the  Municipal  Electric  Utilities 
Association  of  New  York  State,  U.S. 
Department  of  Energy — Brookhaven 
National  Laboratory.  Grumman 
Corporation,  the  Nassau  County  Public 
Utility  Agency,  and  the  Suffolk  County 
Electrical  Agency. 

Comment  date:  January  4, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

0.  The  University  of  Texas  System  - 
(Docket  No.  QF93-8-0001 
December  21, 1992. 


On  December  17, 1992,  The 
University  of  Texas  System  (Applicant) 
tendered  for  filing  a  supplement  to  its 
filing  in  this  docket. 

The  amendment  provides  additional 
information  pertaining  to  the  ownership 
structure  and  technical  aspects  of  its 
cogeneration  facility.  No  determination 
has  been  made  that  the  submittal 
constitutes  a  complete  filing. 

Comment  date:  January  8, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  The  Cincinnati  Gas  &  Electric  Co. 
(Docket  No.  ER92-804-000] 

December  23, 1992. 

Take  notice  that  on  December  16, 

1992,  The  Cincinnati  Gas  &  Electric 
Company  (CG&E),  in  response  to  a 
request  by  the  Commission  Staff, 
submitted  additional  information 
concerning  the  charges  and  services  to 
be  provided  under  the  Facility 
Agreement,  dated  as  of  May  1, 1992, 
between  CG&E  and  Ohio  Valley  Electric 
Corporation  (OVEC). 

Copies  of  the  filing  of  supplemental 
information  were  served  on  the  Public 
Service  Commission  of  Kentucky,  the 
Ohio  Public  Utilities  Commission  and 
the  Utility  Regulatory  Commission  of 
Indiana. 

Comment  date:  January  7, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Western  Area  Power 
Administration 

(Docket  No.  EF93-5091-000] 

December  23, 1992. 

Take  notice  that  on  December  15, 
1992,  the  Assistant  Secretary  for 
Conservation  and  Renewable  Energy  of 
the  Department  of  Energy,  by  Rate  Order 
No.  WAPA-58,  did  confirm  and 
approve  on  an  interim  basis,  to  he 
effective  on  January  1, 1993,  the 
Western  Area  Power  Administration’s 
(Western)  ratesetting  methodology,  and 
Rate  Schedule  BCP-F4  for  power 
service  from  the  Boulder  Canyon  Project 
(BCP). 

The  existing  rates  do  not  yield 
sufficient  revenue  to  satisfy  the  cost- 
recovery  criteria  through  the  cost 
evaluation  period.  However,  the 
provisional  rates  will  yield  adequate 
revenue  to  satisfy  these  criteria. 

The  following  is  a  comparison  of  the 
existing  rates  and  the  provisional  rates: 
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Comparison  of  Existing  and  Provisional  Rates 


Existing  rate 
(FY  1992) 

PiDvWonal 

rataIFY 

1993r 

Pofcsnf  of 
ctiangs 

BCP-F3 

BCP-F4 

Can^inttaii  Rata  (mNDtSiWh}  . . . 

10.21 

14.56 

43 

5.11 

728 

43 

$1.05 

$1.28 

22 

’The  raloeeWnt  me>ho<oteQy  le  In  efiaet  from  Jemiary  t.  1963.  Voough  Oepleniber  30.  1607.  The  ntee  «iM  change  ennueHy 


The  Administrator  of  Western 
certifies  that  the  rates  are  consistent 
with  applicable  law  and  that  they  are 
the  lowest  possible  rates  consistent  with 
sound  business  principles  pursuant  to 
the  ratesetting  methodology  agreed  to  by 
the  BCP  contractors,  Western,  and  the 
Bureau  of  Reclamation. 

The  Assistant  Secretary  for 
Conservation  and  Renewable  Energy  of 
the  Department  of  Energy  states  the 
ratesetting  methodology  and  the  Rate 
Schedule  BCP-F4  will  be  in  effect  on  an 
interim  basis  and  are  submitted  for 
confirmation  and  approval  on  a  final 
basis  for  the  period  beginning  January  1,. 
1993,  and  ending  September  30, 1997, 
subject  to  subsequent  annual  rate 
adjustments  approved  by  Western’s 
Administrator  as  provided  for  by  the 
ratesetting  methodology;  pursuant  to 
authority  vested  in  the  Federal  Energy 
Regulatory  Commission  (FERC)  by 
Delegation  Order  No.  0204-108,  as 
amended. 

Comment  date:  January  7, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Designation 


Rale  Schedule  FERC  No.  28  . . . . - 

Rate  Schedule  FERC  No.  32 . . . 

Rata  Schedule  FERC  No.  38 . 

Rate  Schedule  FERC  No.  39 . . . . . 

Rate  Schedule  FERC  Na  40  _ _ _ _ 

Rate  Schedule  FERC  Na  52 . . 

Rate  Schedule  FERC  No.  54 . . . . 

Rate  Schedule  FERC  No.  61  . . 

Rale  Schedule  FERC  No.  65 . . 

Rate  Schedule  FERC  No.  68 _ _ _ _ 

Rate  Schedule  FERC  No.  69 . . . . 

Rate  Schedule  FERC  No.  70 . 

Rate  Schedule  FERC  No.  71 . 

Rale  Schedule  FERC  No.  72 . . 

Rate  Schedule  FERC  No.  78 . . . . 

Rate  Schedule  FERC  No.  80 . . . 

Rate  Schedule  FERC  No.  82 _ _ _ 

Rate  Schedule  FERC  Na  92 _ _ _ _ 

Rate  Schedule  FERC  No.  93 _ _ _ 


12.  New  England  Power  Co. 

Docket  No.  ER93-14'4K)0l 
December  23, 1992. 

Take  notice  that  New  England  Power 
Company,  on  December  10, 1992, 
tendered  for  hling  an  amendment 
concerning  the  facilities  Purchase  and 
Sale  Agreement  with  Littleton  (Mass.) 
Electric  Light  and  Water  [Department 
According  to  NEP,  the  purpose  of  the 
amendment  is  to  ensure  additional 
notice  to  the  Commission  should  the 
formula  rate  charged  Littleton  change  in 
the  hiture. 

Comment  date:  January  7, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  ncibce. 

13.  Duke  Pofwer  Co. 

(Docket  No.  ER93-28O-0eOl 
December  23, 1992. 

Take  notice  that  on  December  15, 
1992,  Duke  Power  Company  (Duke 
Power)  tendered  for  filing  estin}€tted 
billing  information  for  calender  year 
1992. 

Comment  date:  January  7, 1993,  in 
accordance  with  ^aadard  Paragraph  E 
at  the  end  of  this  notice. 


14.  PacifiCorp 

(Docket  No.  ER93-278-0001 
December  23, 1992. 

Take  notice  that  PacifiCorp  on 
December  14, 1992,  tendered  filing 
in  accordance  with  18.CFR  part  35  of 
the  Commission’s  Rules  and 
Regulations,  the  Agreomwd  Concwning 
Use  of  Facilities,  dated  Jtme  l,.  1962,  as 
amended  (Agreement)  between 
PacifiCorp  a^  Portland  General  Electric 
Company. 

The  Agreement  provides  for  the  joint 
use  of  certain  230  kilovolt  transmissifni 
facilities  known  as  the  Valley  Line. 

Copies  of  this  filing  were  supplied  to 
Portland  General  Electric  andidie  Pi^lic 
Utility  Commission  of  Oregcm. 

Comment  date:  January  7, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Montaup  Electric  Co. 

(Docket  No;  ER93-287-0001 
December  23. 1992. 

Take  notice  that  on  Decendier  18, 
1992.  Montaup  Electric  Cerapany  filed 
’’Notices  of  CMcellation”  of  the 
following  rate  schedules: 


OWier  paity/eftoctlve  date/lermlnatlon  date 


New  Bedford  Gas  and  Edison  Light  CompanyMovember  1, 1972/Apflt  30. 1973 

New  Bedford  Gas  and  Edison  Li^  Company/November  1, 1973/October  31,  ig74> 

Public  Servica  Co.  ot  New  Hampshlre/Oecembar  t,  197S/October  31, 1977 

Commonwealth  Electric  CoTDecambar  1, 197S/Apr1l  30. 1978 

Middleborough  Gas  &  Electric  OeptTNovember  1, 1976/October  31, 1988 

Newport  Electric  Corp./November  1, 1877/October  31, 1981 

Middleborough  Gas  8  EiscVic  OspUNovember  t,  1977/October  31, 1981 

Reading  Municipal  Light  OeptJNovember  1.  19791/October  31, 1980 

Middleborough  Gas  &  Electric  DefMTNovember  1,19ai/October  31„1988 

Fitchburg  Gas  &  Electric  Light  CoTFebruary  2. 1982/February  14, 1982 

Newport  Electric  CorpJMay  T,  1982/October  31, 1986 

Taunton  Munidpal  UghHng  Ptant/November  t,.  1962/October  31, 1987 

Newport  Electric  Coru/November  1, 19&2/Octobar  31„1988 

North  Attleborough  Electric  DeptTNovember  1. 19e2/October  31. 1988 

Hingham  Munidpal  Lighting  Plant/November  1, 1984/October  31, 1985 

MMWECVMay  1, 1986/October  3T.  1886 

MMWEC/May  1,19e7/Oetobar31, 1867 

Boston  Edisrm  Company/November  1, 1990i/Api8  30«  1990 

Newport  Electric  Corp  /November  1„199Q/Decsmber  31, 1990 


Comment  date:  January  7, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  thfs  notice. 


16.  PacifiCorp 

(Docket  No.  ER93-288-000) 
December  23, 1992. 


Take  notice  that  PacifiCorp,  oa 
December  21, 1992,.  tendered  fax  filing 
in  accordance  with  18  CFR  part  35  of 
the  Commission’s  Rules  and 
Regulations,  the  calculation  of  the 


I 
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annual  facilities  charge  pursuant  to 
Section  2.0  of  the  Agreement  for 
Mitigation  of  Major  Loop  Flow  among 
PacinCorp.  Pacific  Gas  and  Electric 
Company  (PG&E)  and  Southern 
California  Edison  Company  (SCE). 
PacifiCorp  Rate  Schedule  F^C  No.  298. 

Copies  of  this  filing  were  supplied  to 
PG&E,  SCE,  the  Public  Utility 
Commission  of  Oregon,  the  Utah  Public 
Service  Commission  and  the  Public 
Utilities  Commission  of  the  State  of 
California. 

Comment  date:  January  7, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Red  Top  Cogeneration  Project,  L.P. 

(Docket  No.  EL93-9-0001 
December  23, 1992. 

Take  notice  that  on  December  3, 1993, 
Red  Top  Cogeneration  Project,  L.P.  (Red 
Top)  tendered  for  hlihg  a  request  for  a 
declaratory  order.  Red  Top  requests  that 
the  order  extend  the  interpretation  of 
natural  gas  classihed  as  “waste”  gas  to 
cogeneration  facilities. 

Comment  date:  January  7, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  New  England  Power  Co. 

(Docket  No.  ER92-1 13-002] 

December  23, 1992. 

Take  notice  that  on  December  14, 
1992,  New  England  Power  Company 
(NEP)  tendered  for  filing  additional 
information  relative  to  its  compliance 
refund  report  in  Docket  No.  ER92-113- 
000. 

Comment  date:  January  7, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Wisconsin  Electric  Power  Co. 

(Docket  No.  ER93-283-0001 
December  23, 1992. 

Take  notice  that  on  December  18, 
1992,  Wisconsin  Electric  Power 
Company  (WEPCO)  tendered  for  filing  a 
response  to  the  Director  of  the  Ofhce  of 
Electric  Power  Regulation’s  letter  dated 
February  2, 1992.  * 

Comment  date:  January  7, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Boston  Edison  Co. 

(Docket  No.  ER93-266-0001 
December  23. 1992. 

Take  notice  that  on  November  23, 
1992,  Boston  Edison  Company  (Boston 
Edison)  tendered  for  filing  pursuant  to 
appendix  C,  Article  II  of  die  1987 
^ttlement  Agreement  between  Boston 
Edison,  Cambridge  Electric  Light 
Company  and  the  Town  of  Belmont,  for 


information  purposes  only,  the  1991 
true  up  to  actual  for  the  substation  509 
Agreement  (FPC  Rate  101). 

Comment  date:  January  7, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  PacifiCorp 

(Docket  No.  ER93-25-000I 
December  23, 1992 

Take  notice  that  on  December  14, 

1992,  PacifiCorp  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Comment  date:  January  7, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Green  Mountain  Power  Corp. 

(Docket  No.  ER92-803-000] 

December  23, 1992. 

Take  notice  that  on  December  14, 
1992,  Gmn  Mountain  Power 
Corporadon  (Green  Mountain)  tendered 
for  filing  an  amendment  in  Ihe  above- 
referenced  docket. 

Comment  date:  January  7, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Duke  Power  Co. 

(Docket  No.  ER93-284-0001 
December  23. 1992. 

Take  notice  that  on  December  18, 
1992,  Duke  Power  Company  (Duke) 
filed  a  Restated  Interchange  Contract 
(Contract)  between  South  Carolina 
Electric  &  Gas  Company  (SCE&G)  and 
Duke  Power  Company.  The  Contract 
will  supersede  the  Contract  dated  1956, 
as  amended,  currently  in  effect  between 
Duke  and  SCE&G.  The  Contract 
provides  for  interconnected  operations 
between  the  two  systems  as  well  as 
transactions  involving  Spinning 
Reserve,  Short  Term  Power,  Limited 
Term  Power,  Economy  Interchange,  and 
Other  Energy. 

Comment  date:  January  7, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  The  Washington  Water  Power  Co. 

(Dcrcket  No.  ER93-282-0001 
December  23, 1992. 

Take  notice  that  on  December  17. 
1992,  The  Washington  Water  Power 
Company  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission, 
pursuant  to  18  CFR  part  35,  proposed 
changes  to  its  FERC  electric  service 
tariffs.  Schedule  61,  for  the  purpose  of 
deleting  Citizens  Utilities  Company  as  a 
customer.  Washington  Water  Power 
requests  waiver  of  the  Commission’s  60- 
day  filing  requirement. 


A  copy  of  the  filing  wos  mailed  to 
Citizens  Utilities  Company. 

Comment  date;  January  7, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  The  Washington  Water  Power  Co. 
(Docket  No.  ER93-1 27-000] 

December  23, 1992. 

Take  notice  that  on  December  17, 

1992,  The  Washington  Water  Power 
Company  (WWP)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  A  Notice  of  Termination  of 
Rate  Schedule  40-C-49. 

A  copy  of  the  filing  was  mailed  to 
Bonneville  Power  Administration. 

Comment  date:  January  7, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Commonwealth  Electric  Co. 

(Docket  No.  ER93-285-0001 
December  23, 1992. 

Take  notice  that  on  December  18, 
-1992,  Commonwealth  Edison  Company 
(Commonwealth)  filed,  pursuant  to 
section  205  of  the  Federal  Power  Act 
and  the  implementing  provisions  of 
§  35.13  of  the  Commission’s 
Regulations,  a  proposed  change  in  rate 
under  its  currently  effective  Rate 
Schedule  FERC  No.  6. 

Commonwealth  states  that  said 
change  in  rate  under  Commonwealth’s 
Rate  Schedule  FERC  No.  6  has  been 
computed  according  to  the  provisions  of 
section  6(b)  of  its  Rate  Schedule  FERC 
No.  6.  Such  change  is  proposed  to 
become  effective  January  1, 1992, 
thereby  superseding  the  23  kV  wheeling 
Rate  in  effect  during  calendar  1991. 
Commonwealth  has  requested  that  the 
Commission’s  notice  requirements  be 
waived  pursuant  to  §  35.11  of  the 
Commission’s  Regulations  in  order  to 
allow  the  tendered  rate  change  to 
become  effective  as  of  January  1, 1992. 

Copies  of  this  filing  have  been  served 
upon  Boston  Edison  Company  and  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  January  7, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
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comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  avaiM)le  for  public 
inspection. 

Lois  D.  CasheU, 

Secretary. 

|FR  Doc.  92-31719  Filed  12-29-92;  8:45  am] 
BIUJIIO  cooc  •ni-oi-H 


[Project  Nos.  1933-005,  et  at] 

Hydroelectric  Applications  [Southern 
Callfomia  Edison  Company,  et  al.]; 
Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

1  a.  Type  of  Application:  Relocation 
of  Transmission  Line. 

b.  Project  No.:  1933-005. 

c.  Date  Filed:  11/19/92. 

d.  Applicant:  Southern  California 
Edison  Company. 

e.  Name  of  Project:  Santa  Ana  River 
No.  1  and  No.  2  ftoject 

f.  Location:  Near  the  mouth  of  the 
Santa  Ana  River  Canyon,  in  San 
Bernardino  County,  California. 

g.  Filed  Pursumt  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Bryant  C 
Danner.  Vice  President  and  General 
Counsel.  Southern  California  Edison 
Company,  P.O'.  Box  800,  2244  Walnut 
Grove  Avenue,  Rosemead,  CA  91770. 
(818) 302-1920. 

i.  FEBC  Contact:  Mohamad  Fayyad, 
(202)  219-2665. 

j.  Comment  Date:  January  28, 1993. 

k.  Description  of  Amendment: 
Licensee  proposes  to  relocate  the 
project’s  transmission  line  to  em  area 
above  the  high-water  mark  behind  the 
Seven  Oaks  Dam.  The  proposed 
relocation  involves: 

(1)  Removing  existing  towers  and 
conductors, 

(2)  constructing  helicopter  landing 
facilities,  and 

(3)  constructing  new  towers  and 
conductcHS. 

l.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C, 
and  D2. 

2  a.  Type  of  Application:  Appfication 
for  non-project  use  of  project  lands. 

b.  Project  No.::2183-009. 

c.  Date  Filed:  September  3,.  1992. 

d.  Appliaint:  Grand  River  Dam 
Authority. 


e.  Name  of  Project:  Maiicham-  Ferry 
Project 

f.  Location:  &lina,  Oklahoma. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  79Ka)-823(r), 

h.  Applicant  Contact:  Mr.  Ron  Coker, 
General  Manager/CEO,  Grand  River 
Dam  Authority,  P.O.  Box  409,  Vinita, 

OK  74301-0409.  (918)  256-5545. 

i.  FERC  Contact:  John  K.  Hannula, 

(202)  219-1040. 

Comment  Date:  January  28, 1993. 

.  Description  of  Project:  The  Grand 
River  E)em  Authority,  licensee  for  the 
Markham  Ferry  Project,  filed  an 
application  to  convey  project  lands  to 
the  Town  of  Salina,  Oklahoma.  The 
lands  are  located  in  the  SEl/4  of  the 
SWl/4  of  Section  15,  T.  21  N.,  R.  20  E. 
The  Town  of  Salina  will  construct, 
operate,  and  maintain  a  water  and 
wastewater  treatment  plant  and  a 
backwash  storage  focility  at  that 
location. 

L  This  notice  succeeds  a  November 
13, 1992  Public  Notice  filed  under  the 
wrong  project  name  and  number 
(Pensacola  Dam/Grand  Lake  Project,.  No. 
1494-013)  for  the  same  nan-project  use 
of  project  lands. 

m.  This  notice  also  consists  of  the 
following  standard  paragjraphe:  B,  C, 
and  D2. 

3  a.  Type  of  Application:  New 
License. 

b.  Project  No.:  2325-007. 

c.  Date  FiledrNovemiaT  20, 1991. 

d.  Applicant:  Cmitral  Maine  Power 
Co. 

e.  Name  of  Project:  Weston  Ptoject 

f.  Location:  On  die  Kennebec  River, 
Somerset  County,  Maine. 

g.  Filed  Pursuant  tor  Federal  Power 
Act,  16  U.S.C  791(a)-825tr). 

h.  Applicant  Contact:  Mr.  Gerald  C 
Poulin,  Cmtral  Maine  Power  Co., 

Edison  Drive,  Augusta,  ME  04336.  (207) 
623-3521. 

i.  FERC  Contact:  Michael  Dees  (202) 
219-2807. 

Deadline  Date:  February  16, 1993. 

.  Status  of  Environmental  Analysis: 
This  application  has  been,  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time — see  attached 
standard  paragraph  D9. 

1.  Description  of  Project  The  project 
structures  consist  of  a  dam,  a 
powerhouse,  an  impoundment,  and 
appurtenant  fedlities.  For  the  existing 
condition,  the  Project  has  a  total 
generator  capacity  of  12.77  megawatts 
(MW)  and  an  average  annuel  generation 
of  about  81,900  megawatt-hours  (MWH). 
The  Applicant  is  proposing  to  replace 
the  existing  turbine  runners  with-  more- 
efficient  rtinners.  Due  to  this  proposal 
the  average  annual  generation  wouM 
increase  to  93,100  MWH.  Ih  detail,  the 


existing  and  proposed  project  is 
described  as  follows: 

(1)  A  concrete  gravity  dam,  totaling 
about  921  feet  long,  consisting  of  a 
North  Channel  Dam  and  a  South 
Channel  Dam: 

North  Channel  Dam: 

The  broad  V-shaped  north  channel 
dam„with  a  maximum  height  of  38  feet, 
consist  ofi 

(a)  a  75-foot-long  concrete  retaining 
wall,  with  a  top  elevation  of  167.2  feet 
(USGS);  (b)  a  23-foot-lQng  non-overflow 
section,  with  a  top  elevation  of  167.0 
feet  (USGS):  (c)  a  244-foot-lang 
stanchion  section,  with  five  bays,  each 
10.5  feet  high,  having  a  sill  elevation  of 
145.0  feet  (USGS);  (d)  a  170-fbot-long 
hinged  flashboard  section,  that  are  7  feet 
high,  with  a  sill  elevation  of  149.0  feet 
(l^GS);  (e)  a  93-foot-long  gate  section, 
having  two  Taintor  gates,  each 
measnring  28  feet  wide  by  16  feet  high, 
with  a  sill  elevation  of  140.0  feet 
(USGS);  and  (f)  an  earth-filled  abutment 
with,  a  concrete  core  wall. 

South  Channel  Dean: 

The  South  Channel  Dam,  with  a 
maximum  height  of  51  feet,  consists  ofi 

(a)  A  125-foot-long  intake  section, 
with  four  intake  bays;  (b)  a  33- foot-long 
concrete  spillway  section,  with  a 
permanent  crest  of  154.0  feet  (USGS), 
topped  by  2-foot-high  stoplogr,  (c)  a  24- 
foot-long  sluice  section,  with  a 
permanent  top  elevation  of  142.0  feet 
(USGS),  topped  with  a  14-foot-high 
Taintor  flow  controlled  gate,  extending 
about  69.5  feet  downstream;  (d)  a  188- 
foot-long  stanchion  section,  with  five 
bays,  each  about  21  feet  high,  topped 
with  about  11-foot-high  of  stoplogs  from 
a  sill  elevation  ranging  143.0  feet  to 
145.0  feet  (USGS);  and  (e)  a  22-foot-long 
concrete  gravity  non-overflow  section, 
with  a  top  elevation  of  166.0  feet 
(USGS). 

(2)  A  concrete,  masonry,  and  steel 
integral  powerhouse,  about  90  feet  high 
by  41  feet  wide  by  188  feet  long, 
equipped  with,  four  vertical  Francis 
electric  generating  units  having  (a)  the 
total  existing  rated  capacity  of  12,770 
kilowatts  (kW),  a  maximiun  hydraulic 
capacity  of  6,075  cubic  feet  per  second 
(cfs),  an  average  annual  generation  of 
81,900  MWH;  and  (b)  the  total  proposed 
rated  capacity  of  12,770  kW,  a 
maximum  hydraulic  capacity  of  7,255 
cfs,  an  average  annual  generation  of 
93,100  MWH; 

(3)  An  impoundment,  about  12.4 
miles  long,  having  (a)  a  sxirfece  area  of 
about  930  acres  (AG);  (b)  a  g^ss  storage 
capacity  of  18, 600- acre-feet  (AF),  but  a 
negligible  useable  storage  capacity;  (c)  a 
normal  pool  headwatw  elev^on  of 
156.0  feet  (USGS);  and  (dj-a  normal 
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tailwater  elevation  of  122.5  feet  fUSGS); 
and 

(4)  Appurtenant  facilities. 

The  existing  project  would  also  be 
subject  to  Federal  takeover  under 
sections  14  and  15  of  the  Federal  Power 
Act. 

m.  Purpose  of  Project:  The  purpose  of 
the  project  is  to  generate  electric  energy 
for  sale  to  applicant’s  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
D9. 

o.  Available  Location  of  Application: 

A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission’s  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  room 
3104,  Washington,  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Central  Maine  Power 
Co.,  Edison  Drive,  Augusta,  ME  04336. 

4  a.  Type  of  Application:  New 
License. 

b.  Project  Nos.:  2442-001. 

c.  Date  Filed:  December  30, 1991. 

d.  Applicant:  City  of  Watertown,  New 
York. 

e.  Name  of  Project:  Watertown 
Project. 

f.  Location:  On  the  Black  River, 
Jefferson  County,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Karl  R. 
Amylon,  Watertown  Municipal 
Building,  245  Washington  Street, 
Watertown,  NY  13601-3380.  (315)  785- 
7730. 

L  FERC  Contact:  Michael  Dees  (202) 
219-2807. 

j.  Deadline  Date:  February  23, 1993. 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  but  is  not  ready  for  environmental 
analysis  at  this  time — see  attached 
standard  paragraph  E. 

l.  Description  of  Project:  The  existing 
Watertown  Project’s  principal  features 
consist  of  two  dams  (the  Diversion  Dam 
and  the  Delano  Island  Dam),  a  headgate, 
a  power  canal  and  forebay,  a 
powerhouse,  an  impoimdment,  and 
appurtenant  facilities.  In  addition,  there 
is  a  designated  wetland  area  of  17  acres 
within  the  project’s  boundary,  located 
just  upstream  of  the  Diversion  Dam 
along  the  left  shoreline  of  the  forebay. 

The  City  of  Watertown  is  proposing  to 
increase  the  total  installed  capacity  by 
replacing  all  existing  electrical  and 
mechanical  equipment  with  new 
generating  units.  The  existing  project 
has  a  total  nameplate  capacity  of  5.4 
megawatts  (MW)  and  an  average  annual 
generation  of  about  28,000  megawatt- 


hours  (MWH).  The  proposed  project 
would  have  a  total  nameplate  capacity 
of  10.8  MW  and  an  average  annual 
generation  of  about  47,900  MWH. 

In  detail,  the  existing  and  proposed 
project  is  described  as  follows: 

(1)  The  concrete  gravity  Diversion 
Dam,  totaling  about  650  feet  long, 
consisting  of  (a)  an  ogee  section,  590 
feet  long  by  13.5  feet  high,  with  a  crest 
elevation  of  500.1  feet  mean  sea  level 
(msl),  and  (b)  a  small  minimum  flow 
ogee  section,  60  feet  long  by  11  feet 
high,  with  a  crest  elevation  of  496.15 
feet  msl; 

(2)  The  concrete  gravity  Delano  Island 
Dam,  totaling  200  feet  long,  with  a 
maximum  height  of  12  feet  and  a  crest 
elevation  of  500.1  feet  msl; 

(3)  A  concrete  headgate,  200  feet  long 
is  by  18.5  feet  high,  with  twenty-five 
vertical  steel  gates,  each  25  feet  wide  by 
8  feet  high,  with  a  sill  elevation  of  493.0 
feet  msl; 

(4)  An  excavated  power  canal,  totaling 
1,050  feet  long,  with  varying  widths  of 
53  to  180  feet,  consisting  of  (a)  a  175- 
foot-iong  concrete  gravity  ogee  section 
which  has  a  3-foot-wide  by  4-foot-high 
mudgate  and  a  trash  chute;  (b)  a  200- 
foot-long  by  130-foot-wide  forebay, 
which  has  an  existing  60  degree  angled, 
150-foot-long  trashrack; 

(5)  A  concrete  and  brick  masonry 
powerhouse,  about  49  feet  wide  by  115 
feet  long,  equipped  with  three  existing 
generating  units,  with  (a)  a  rated 
capacity  of  1,800  kilowatts  (kW)  per 
unit;  (b)  a  hydraulic  capacity  range  of 
400  to  3,000  cubic  feet  per  second  (cfs); 
and  (c)  an  average  annual  generation  of 
28,000  MWH;  the  three  proposed 
replacement  units  would  have  (a)  a 
rated  capacity  of  3.600  kW  per  unit;  (b) 
a  hydraulic  capacity  range  of  400  to 
6,000  cfs;  and  (c)  an  average  annual 
generation  of  47,900  MWH; 

(6)  An  impoundment,  3.5  miles  long, 
having  (a)  a  surface  area  of  about  190 
acres  (AC);  (b)  a  gross  storage  capacity 
of  2,000  acre-feet  (AF);  (c)  a  negligible 
usable  storage  capacity;  (d)  a  normal 
headwater  elevation  of  500.1  feet  msl; 

(e)  a  normal  tailwater  elevation  of  473.0 
feet  msl;  and  (f)  a  designated  wetland 
area  of  17  AC; 

(7)  An  existing  100-foot-long,  2.3 
kilovolt  (kv)  primary  transmission  line; 
and 

(8)  Appurtenant  facilities. 

The  existing  project  would  also  be 
subject  to  Federal  takeover  under 
sections  14  and  IS  of  the  Federal  Power 
Act. 

m.  Purpose  of  Project:  The  purpose  of 
the  project  is  to  provide  electric  energy 
to  several  of  applicant’s  mrmicipal 
accounts  and  for  sale  to  Niagara 
Mohawk  Power  Corporation. 


n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Bl  and 
E. 

o.  Available  Location  of  Application: 

A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission’s  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  I^.,  room 
3104,  Washington,  DC.  20426,  or  by 
calling  (202)  208-1371,  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Watertown  Municipal 
Building,  245  Washington  Street, 
Watertown,  NY  13601-3380,  (315)  785- 
7730. 

5  a.  Type  of  Application:  New 
License. 

b.  Project  No.:  2538-001. 

c.  Date  Filed:  December  23, 1991. 

d.  Applicant:  Beebee  Island 
Corporation. 

e.  Name  of  Project:  Beebee  Island 
Project. 

f.  Location:  On  the  Black  River, 
Jefferson  County,  New  York, 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  David 
Bristol,  Beebee  Island  Corporation,  100 
Clinton  Square,  suite  400,  Syracuse,  NY 
13202-1049.  315-474-2881. 

i.  FERC  Contact:  Michael  Dees  (202) 
219-2807. 

t  Deadline  Date:  February  11, 1993. 

.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  W  is  not  ready  for  environmental 
analysis  at  this  time — see  attached 
standard  paragraph  E. 

1.  Description  of  Project:  The  Beebee 
Island  Corporation  (BIC)  proposes  to 
increase  the  existing  installed  capacity 
by  upgrading  the  existing  generators  and 
adding  a  new  \mit  to  the  existing 
northern  flume  structure.  BIC  also 
proposes  to  increase  the  effective  head 
of  the  project  by  replacing  the  existing 
wooden  3-foot-high  flashboards  with  an 
8-foot-high  rubber  dam.  The  proposal 
would  increase  the  Beebee  Island 
hydroelectric  plant  fi'om  a  total  capacity 
of  8  megawatts  (MW)  to  13.6  MW,  and 
the  average  annual  generation  from  38 
megawatt  hours  (MWh)  to  63.9  MWh. 

In  detail,  the  existing  and  proposed 
project  is  described  as 
(1)  An  existing  18-foot-high  by  266- 
foot-long,  U-shaped  concrete  gravity 
main  dam,  vrith  a  permanent  crest 
elevation  of  428.0  feet  (USCS),  topped 
with  existing  3-foot-high  wooden 
flashboards,  which  would  be  replaced 
with  an  8-foot-high  rubber  pneumatic 
dam; 

(2)  A  50-foot-long  by  15-foot-high, 
concrete-capped  stone  auxiliary  non¬ 
overflow  darn,  equipped  with  an  S-foot- 
by-1 5-foot  skimmer  gate; 
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(3)  An  existing  1,900-foot-long 
impoundment,  with  normal  headpond 
elevation  of  431.0  feet  (USGS),  surface 
area  of  20  acres  (AC),  and  gross  storage 
capacity  of  60  acre-feet  (AF),  which 
would  be  enlarged  to  a  2,300-foot-long 
impoundment,  with  normal  headpond 
elevation  of  436.0  feet  (USGS),  surface 
area  of  21.5  AC,  and  gross  storage 
capacity  of  172  AF; 

(4)  An  existing  47-foot-wide  by  82- 
foot-long  powerhouse  equipped  with 
two  vertical  generating  units,  each  rated 
at  4,000  kilowatts  (kW),  a  design  head 
of  32  feet,  and  a  hydraulic  capacity  of 
1,800  cubic  feet  per  second  (cfs),  with 
the  generators  being  upgraded  to  a  total 
capacity  of  9,900  kW  (Unit  1:  4,600  kW, 
Unit  2:  5,300  kW); 

(5)  A  proposed  30-foot-wide  by  60- 
foot-long  powerhouse,  equipped  with 
one  horizontal  generating  unit  with  a 
rated  capacity  of  3,700  kW,  a  design 
head  of  36.1  feet,  and  a  hydraulic 
capacity  of  1,300  cfs; 

(6)  An  existing  tailrace  with  a  normal 
surface  elevation  of  397.4  feet  (USGS); 

(7)  An  existing  300-foot-long,  4.8- 
kilovolt  (kV)  primary  transmission  line; 
and 

(8)  Appurtenant  facilities. 

The  existing  project  would  also  be 
subject  to  Federal  takeover  under 
sections  14  and  15  of  the  Federal  Power 
Act. 

m.  Purpose  of  Project:  The  purpose  of 
the  project  is  to  provide  electric  energy 
for  sale  to  Niagara  Mohawk  Power 
Corporation  to  help  meet  Niagara's  load 
demand. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Bl  and 
E. 

o.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission’s  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  room 
3104,  Washington,  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Beebee  Island 
Corporation,  100  Clinton  Square,  suite 
400,  Syracuse,  NY,  13202-1049,  315- 
474-2881. 

6  a.  Type  of  Application:  Subsequent 
License  (see  18  CITl  16.2(e)  for 
definition). 

b.  Project  No.:  2643-001. 

c.  Date  Filed:  December  24, 1991. 

d.  Applicant:  PacifiCorp  Electric 
Operations. 

e.  Name  of  Project:  Bend 
Hydroelectric  Project. 

f.  Location:  On  Deschutes  River  in 
Deschutes  County,  Oregan. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r}. 


h.  Applicant  Contact:  Mr.  Stanley  A. 
deSousa,  Director,  Hydro  Resources, 
PacifiCorp  Electric  ojperations,  920  S.W. 
Sixth  Avenue,  Portland,  Oregon  97204, 
(503)  464-5343. 

i.  FEBC  Contact:  Mr.  Surender  M. 
Yepuri,  P.E.  (202)  219-2847. 

j.  Deadline  Date:  February  5, 1993. 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for  an 
environmental  analysis  at  this  time — see 
attached  paragraph  DIO. 

l.  Description  of  Project:  The  project 
as  proposed  for  licensing  consists  of: 

(1)  The  14-foot-high,  252-foot-long 
rock  filled  timber  crib  dam  impounding 
the  40-acre  Mirror  Pond  Reservoir; 

(2)  a  42-inch-high  inflatable  rubber 
crest  control  structure  which  will 
replace  the  existing  stoplog  sections; 

(3)  the  56-foot-wide,  59-ioot-long,  25- 
foot-high  powerhouse  containing  three 
turbine  generator  units  with  a  total 
installed  capacity  of  1.1  MW;  and 

(4)  other  appurtenant  structures.  The 
average  annual  generation  is  5.28  GWh. 
The  applicant  is  proposing 
rehabilitation  of  certain  project  works 
without  modifying  the  existing  project. 

m.  Purpose  of  Project:  Power 
generated  at  the  project  is  delivered  to 
customers  within  the  applicant’s  service 
area. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
DIO. 

7  a.  Type  of  Application:  Surrender 
of  Exemption  (5  MW  or  Less). 

b.  Project  No.:  7405-005. 

c.  Date  Filed:  July  13, 1992. 

d.  Applicant.' Joanne  Marie  and  Garie 
Price. 

e.  Name  of  Project:  Upper  Indian 
Creek  Project. 

f.  Location:  On  Upper  Indian  Creek  in 
Union  County,  Oregon. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C,  791(a)-825(r). 

h.  Applicant  Contacts:  Joanne  Marie 
and  Garie  Price,  63974  Mt.  Glen  Road, 
La  Grande,  OR  97850,  (503)  963-4746. 

i.  FEBC  Contact:  Ms.  Deborah  Frazier- 
Stutely,  (202)  219-2842. 

j.  Comment  Date:  January  21, 1993. 

k.  Description  of  Proposed  Action: 
The  existing  project  for  which  the 
exemption  is  being  surrendered  consists 
of: 

(1)  An  intake/diversion  consisting  of 
a  150'foot-long  channel,  and  a  48-inch- 
diameter,  400-foot-long  corrugated  pipe; 

(2)  A  20-inch-diameter,  5,000-foot- 
long  steel  penstock; 

(3)  A  powerhouse  containing  a  single 
generating  unit  with  a  rated  capacity  of 
100  kW; 

(4)  A  24-kV,  8,000-foot-long 
transmission  line;  and 

(5)  Related  facilities. 


The  exemptee  is  requesting  surrender 
of  its  exemption  because  the  exemptee 
is  unable  to  secure  a  purchaser  for  the 
power.  The  project  is  presently  not  in 
operation. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C. 

8  a.  Type  of  Application:  Ma)oT 
License  (Less  than  5MW). 

b.  Project  No.:  10772-001. 

c.  Date  Filed:  June  18, 1992. 

d.  Applicant:  Hydro-Power  Electric  of 
Nevada,  Inc. 

e.  Name  of  Project:  Boulder  Rapids 
Water  Power  Project. 

f.  Location:  On  the  Snake  River  at 
river  mile  597.5  in  Twin  Falls  and 
Gooding  Counties  Idaho,  near  the  town 
of  Buhl.  T.9S.,  R.15E.,  section  9,  Boise 
Meridian. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact: 

Mr.  Robert  Jones,  Hydro-Power  Electric  of 
Nevada,  Inc.,  1766  Addison  Avenue  East, 
Twin  Falls,  ID  83301,  (208)  733-0404. 

Carl  L.  Myers,  PE,  Myers  Engineering 
Company,  P.A.,  750  Warm  Springs 
Avenue,  Boise,  ID  83712,  (208)  336-1425. 
Mr.  Lee  Sherline,  Consultant,  207  Park 
Avenue,  Suite  101,  Falls  Church,  VA 
22046-4312, (703)  536-5401. 

Mr.  Larry  Falkner,  L.B.  Industries,  Inc.,  1401 
Shoreline  Drive,  P.O.  Box  2797,  Boise,  ID 
83701,  (208)  345-7515. 

i.  FEBC  Contact:  Ms.  Deborah 
Frazier-Stutely,  (202)  21&-2842. 

j.  Commenf  Date:  February  19, 1993. 

k.  Description  of  Project:  The 
proposed  run-of-river  project  would 
consist  of: 

(1)  A  12-foot  deep  wetland  peninsula 
extending  320  feet  into  the  north  side  of 
the  river,  directly  across  from  the  canal 
intake,  to  aid  in  the  diversion  of  river 
flow  into; 

(2)  An  earth-lined  side  channel  intake 
on  the  south  side  of  river; 

(3)  A  14-foot-deep,  2,331-foct-long 
partially  lined  opened  canal  with  a 
bottom  width  of  50  feet  and  a  normal 
water  surface  of  2,966  feet  msl; 

(4)  A  50-foot-high,  39-foot-long,  92- 
foot-wide  reinforced  concrete 
powerhouse  containing  trashracks, 
headgate,  an  entry  chamber  and  two 
generating  units  with  a  combined 
installed  capacity  of  4,900  kW,  with  a 
gross  head  of  24  feet; 

(5)  A  20-foot-wide  spillway  near 
powerhouse; 

(6)  A  100-foot-wide  concrete  rip-rap 
rectangular  tailrace  channel; 

(7)  A  switchyard; 

(8)  A  138-kV,  2,200-foot-long 
transmission  line  tying  into  the  Idaho 
Power  Company  Upper  Salmon 
substation;  and 

(9)  Related  facilities. 
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The  project  would  generate 
approximately  25.3  GWh  of  energy 
annually. 

The  applicant  also  proposes  to 
provide  public  access  signs,  a  picnic 
area  with  parking,  handicapped  fishing 
access,  and  interpretive/nature  trails  as 
recreational  enhancement  at  the  project 
site. 

1.  Purpose  of  Project:  The  applicant 
proposes  to  sell  the  project  power  to 
Idaho  Power  Comply  or  another  utility 
in  the  region. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2,  A9, 
Bl.  D8. 

o.  Available  Locations  of 
Applications:  A  copy  of  the  application, 
as  amended  and  supplement^,  is 
available  for  inspection  and 
reproduction  at  the  Commission’s 
Public  Reference  and  Files  Maintenance 
Branch,  located  at  941  North  Capitol 
Street,  N£.,  room  3104,  Washington,  DC 
20426,  or  by  calling  (202)  208-1371.  A 
copy  is  also  available  for  inspection  and 
repi^uction  at  the  applicant’s  office 
(see  item  (h)  above). 

9  a.  Type  of  Application:  Major 
License  (less  then  5MW). 

b.  Phj/ecf  No.  10849-001. 

c.  Dote  Filed:  July  9, 1992. 

d.  Applicant:  Hydro-Power  Electric  of 
Nevada,  Inc. 

e.  Name  of  Project:  Empire  Water 
Power  Project. 

f.  Location:  On  the  Snake  River  at 
river  mile  594.5  in  Gooding  Coimty 
Idaho,  near  the  town  of  Buhl.  T.9S., 
R.14E.,  sec.  1,  Boise  Meridian. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact: 

Mr.  Robert  )ones,  Hydro-Power  Electric  of 
Nevada,  Inc.,  1766  Addison  Avenue  East, 
Twin  Falls.  ID  63301.  (208)  733-0404. 

Carl  L  Myers,  PE,  Myers  Engineering 
Company,  P.A.,  750  Warm  Springs 
Avenue,  Boise,  ID  83712.  (208)  336-1425. 
Mr.  Lee  Sherline,  Consultant,,  207  Park 
Avenue,  Sujle  101,  Falls  Church,  VA 
22046-4312.  (703)  536-5401. 

L.B.  Industries,  Inc.,  c/o  Larry  Falkner,  1401 
Shoreline  Drive.  P.O.  Box  2797,  Boise,  ID 
83701.  (208)  345-7515. 

i.  FEHC  Contact:  Ms.  Deborah 
Fraizer-Stutely  (202)  219-2842. 

j.  Comment  Dote:  February  19, 1993. 

k.  Description  of  Project:  The 
proposed  run-of-river  project  would 
consist  of: 

(1)  an  earth-lined  side  channel  intake, 
upstream  from  Buhl-Wendell  bridge; 

(2)  A  640-foot-k)ng,  20-foot-deep 
unlined  open  canal,  with  a  bottom 
width  of  35  feet; 

(3)  A  19-foot-high,  35-foot-wide,  150- 
foot-long  reinforc^  concrete  box 
culvert  road  under-crossing; 


(4)  A  19-f6ot-deep,  1,050-foot-long 
lined  open  canal,  with  a  bottom  width 
of  35  frot; 

(5)  A  39-foot-long,  50-fbot-high,  98- 
foot-wide  reinfoiced  concrete 
powerhouse  with  trashrack,  headgate, 
entry  chamber,  and  two  generating  units 
with  a  combined  install^  capacity  of 
3,100  kW,  operating  under  a  gross  head 
of  18  feet; 

(6)  A  spillway  near  the  powerhouse; 

(7)  A  switchyard; 

(8)  A  46-kV.  600-foot-long 
transmission  line  tying  into  an  existing 
Idaho  Power  Ckimpany  system; 

(9)  A  20-fbot-wi^,  1,300  f(X}t-long 
access  road  to  the  powerhouse;  and  (10) 
related  facilities. 

The  project  would  generate 
approximately  19  MWh  (}f  energy 
annually. 

The  applicant  also  proposes  to 
provide  public  access  signs,  and  foot 
paths  for  hshing  access  as  recreational 
enhancement  at  the  project  site. 

1.  Purpose  of  Project:  The  applicant 
proposes  to  sell  the  project  power  to 
Idaho  Power  Company  or  another  utility 
in  the  region. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2,  A9, 
B1.D8 

o.  Available  Locations  of 
Applications:  A  cc^y  of  the  application, 
as  amended  and  supplements,  is 
available  for  inspection  and 
reprcxluction  at  the  Commission’s 
Public  Reference  and  Files  Maintensce 
Branch,  loc:ated  at  941  North  Capitol 
Street.  N£.,  room  3104,  Washington,  DC 
20426,  or  by  calling  (202)  208-1371.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  applicant’s  office 
(see  item  (h)  above). 

10  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  10881-001. 

c.  Date  Filed:  April  24, 1992. 

d.  Applicant:  Daniel  Nelson  Evans,  Jr. 

e.  Name  of  Project:  Whitney  Mills. 

f.  Location:  On  the  Lawson's  Fork 
Creek,  Spartanburg  County,  South 
Carolina. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-825(r), 

h.  Applicant  Contact:  Daniel  Nelson 
Evans,  Jr.,  212  Range  Road,  Kings 
Mountain,  NC  28086.  (704)  739-9710. 

i.  FEBC  Contact:  Charles  T.  Raabe 
(tag)  (202)  219-2811. 

Deadline  Date:  February  22, 1993. 

.  Status  of  Environmental  Analysis: 
This  application  is  accepted  for  filing 
but  is  not  ready  for  environmental 
analysis  at  this  time — see  attached 
paragraph  D7. 

1.  Description:  The  existing 
inoperative  project  would  consist  of: 

(1)  A  dam  with  a  length  of  296  feet 
and  a  maximum  height  of  about  23  feet; 


(2)  A  reservoir  with  a  surface  area  of 
about  2  to  4  acres,  a  maximum  capacity 
of  30-acTe  feet,  and  a  normal  water 
surface  elevation  of  703  feet  mean  sea 
level  (msl); 

(3)  Two  buried  steel  penstcx:ks,  each 
with  a  length  of  60  feet  and  a  diameter 
of  4  feet; 

(4)  A  brictc  and  concrete  powerhouse 
with  dimensions  of  14.5  feet  by  26.5  feet 
containing  a  single  turbine-generator 
unit  rated  at  225  kilowatts  (kW) 
operating  at  26  feet  of  head; 

(5)  A  tailraca  protected  by  a  30-foot- 
long  concrete  tailrace  wall; 

(6)  A  new  65-foot-long,  12.5-kilovolt 
(kV)  transmission  line;  and 

(7)  Appurtenant  equipment  and 
facilities. 

The  dam  contains  two  low-level  3-  by 
5-foot  vertical  slide  gates  and  has  a  231- 
foot-long  uncontrolled  overflow 
spillway  with  a  crest  elevation  of  700 
feet  msl  surmounted  by  3-foot-high 
flashboards.  Applicant  estimates  that 
the  average  annual  energy  production 
would  be  826,424  kWh.  Energy 
produced  would  be  sold  to  Duke  Power 
Company.  The  existing  facilities  are 
own^  by  Ernest  W.  Millen-.  The 
application  was  filed  during  the  term  of 
Applicant’s  preliminary  permit. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2.  A9, 
BI4  and  D7. 

n.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for^ 
inspection  and  reproduction  at  the 
Commission’s  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  room 
3104,  Washington,  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  212  Range  Road,  Kings 
Mountain.  NC  28086  and  at  the 
Spartanburg  (bounty  Public  Library,  333 
South  Pine  Street,  Spartanburg,  SC. 

11a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11325-000. 

c.  Date  Filed:  September  14, 1992. 

d.  Applicant:  Cherry  CIreek  Hydro 
Associates. 

e.  Name  of  Project:  Cherry  Creek. 

f.  Location:  On  Cherry  Ciwk,  in  Cache 
County,  Utah.  Township  14  N,  Range  2 
E,  Section  29. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Gene 
Deveraux,  1190  North  Spring  Place,  P.O. 
Box  870,  Springville,  UT  84663-0870. 
(801)  489-0089. 

i.  FERC  Contact:  Michael  Spencer  at 
(202)  219-2846. 

i.  Comment  Date:  Februanr  11, 1993. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of: 
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(1)  An  existing  concrete  drop  inlet 
structure; 

(2)  12-inch-diameter.  6,900-foot-Iong 
penstock; 

(3)  A  powerhouse  containing  a 
generating  unit  with  a  capacity  of  350 
kW  and  an  average  generation  of 
1,527,900  kWh;  and 

(4)  A  3,800-foot-long  transmission 
line. 

No  new  access  road  will  be  needed  to 
conduct  the  studies.  The  applicant 
estimates  that  the  cost  of  the  studies  to 
be  conducted  under  the  preliminary 
permit  would  be  $35,000. 

l.  Purpose  of  Project:  Project  power 
would  sold. 

m.  This  notjce  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C,  and  D2. 

12  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11326-000. 

c.  Date  Filed:  Sentember  14, 1992. 

d.  Applicant:  Colton  Springs  Hydro 
Associates. 

e.  Name  of  Project:  Colton  Springs. 

f.  Location:  On  Colton  Springs,  a 
tributary  to  the  Price  River,  in  Carbon 
County,  Utah.  Township  11  S,  Range  9 
E. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a>-825(r). 

h.  Applicant  Contact:  Mr.  Gene 
Deveraux,  1190  North  Spring  Place,  P.O. 
Box  870,  Springville,  UT  84663-0870. 
(801) 489-0089. 

i.  FERC  Contact:  Michael  Spencer  at 
(202)  219-2846. 

).  Comment  Date:  February  11, 1993. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of: 

(1)  An  existing  concrete  drop  inlet 
structure; 

(2)  12-inch-diameter.  6-mile-long 
penstock; 

(3)  A  powerhouse  containing  a 
generating  unit  with  a  capacity  of  344 
kW  and  an  average  generation  of 
3,192,300  kWh;  and 

(4)  A  200-foot-long  transmission  line. 

No  new  access  road  will  be  needed  to 

conduct  the  studies.  The  applicant 
estimates  that  the  cost  of  the  studies  to 
be  conducted  under  the  preliminary 
permit  would  be  $35,000. 

l.  Purpose  of  Project:  Project  power 
would  be  sold. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO.  B.  C.  and  D2. 

13  a.  Type  of  Applicant:  Preliminary 
Permit. 

b.  Project  No.:  11327-000. 

c.  Date  Fj7ed;  September  14, 1992. 

d.  Applicant:  Leamington/Rocky  Ford 
Hydro  Associates. 

e.  Name  of  Project:  Leamington/Rocky 
Ford. 


f.  Location:  At  the  existing  Utah  Canal 
Diversion  Structure,  on  the  Sevier  River, 
in  Juab  Covmty,  Utah.  Township  14  S 
Range  3  W,  Section  28. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a)-825(r). 

h.  Applicant  Contact:  Gene 

Deveraux,  1190  North  Spring  Place,  P.O. 
Box  870,  Springville,  UT  84663-0870. 
(801)  489-0089. 

i.  FERC  Contact:  Michael  Spencer  at 
(202)  219-2846. 

Comment  Date:  February  11, 1993. 

.  Description  of  Project:  The 
proposed  project  would  consist  of: 

(1)  The  existing  12-foot-high  Utah 
Canal  earthen  dam; 

(2)  A  120-inch-diameter,  1,050- foot- 
long  penstock; 

(3)  A  powerhouse  containing  two 
generating  units  with  a  combined 
capacity  of  1,300  kW  and  an  average 
annual  generation  of  3,806,800  kWh; 
and 

(4)  A  1,500-foot-long  transmission 
line. 

No  new  access  road  will  be  needed  to 
conduct  the  studies.  The  applicant 
estimates  that  the  cost  of  the  studies  to 
be  conducted  under  the  preliminary 
permit  would  be  $35,000. 

l.  Purpose  of  Project:  Project  power 
would  be  sold. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  A7, 
A9,  AlO,  B,  C,  and  D2. 

14  a.  Type  of  Applicant:  Preliminary 
Permit. 

b.  Project  No.:  11328-000. 

c.  Date  Filed:  September  14, 1992. 

d.  Applicant:  Sevier  Bridge  Hydro 
Associates. 

e.  Name  of  Project:  Sevier  Bridge. 

f.  Location:  At  the  Sevier  Bridge  dam, 
on  the  Sevier  River,  in  Juab  County, 

Utah. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Gene 

Deveraux,  1190  North  Spring  Place,  P.O. 
Box  870,  Springville,  UT  84663-0870. 
(801)  489-0089. 

i.  FERC  Contact:  Michael  Spencer  at 
(202)  219-2846. 

i.  Comment  Date:  February  11, 1993. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of: 

(1)  The  existing  90-foot-high  Sevier 
Bridge  dam; 

(2)  The  existing  reservior  with  a 
surface  area  of  10,905  acres. 

(3)  A  120-inch-diameter,  450-foot-long 
penstock; 

(4)  A  powerhouse  containing  two 
generating  units  with  a  combined 
capacity  of  4,500  kW  and  an  average 
annual  generation  of  9,960,390  kW^; 
and 

(5)  A  200-yard-long  transmission  line. 


No  new  access  road  will  be  needed  to 
conduct  the  studies.  The  applicant 
estimates  that  the  cost  of  the  studies  to 
be  conducted  imder  the  preliminary 
permit  would  be  $35,000. 

l.  Purpose  of  Project:  Project  power 
would  be  sold. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  AlO,  B,  C,  and  D2. 

15  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11330-000. 

c.  Date  Filed:  September  14, 1992. 

d.  Applicant:  South  Fork  Hydro 
Associates. 

e.  Name  of  Project:  South  Fork  Power 
Project. 

f.  Location:  On  the  South  Fork  Provo 
River,  in  Utah  Coimty,  Utah.  Township 
5  S.  Range  3  E,  Section  26. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:'^.  Gene 
Deveraux,  1190  North  Spring  Place,  P.O. 
Box  870,  Springville,  UT  84663-0870. 
(801) 489-0089. 

i.  FERC  Contact:  Michael  Spencer  at 
(202)  219-2846. 

|.  Comment  Date:  Februa^ll,  1993. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of: 

(1)  Six  existing  concrete  drop  inlet 
structures  at  springs  which  are 
tributaries  to  the  South  Fork  Provo 
River; 

(2)  A  24-inch-diameter,  14,310-foot- 
long  penstock  combining  the  flows  firom 
the  inlets; 

(3)  A  powerhouse  containing  a 
generating  unit  with  a  capacity  of  698 
kW  and  an  average  annual  generation  of 
6,920,000  kWh;  and 

(4)  A  200-yard-long  transmission  hne. 
No  new  access  road  will  be  needed  to 

conduct  the  studies.  The  applicant 
estimates  that  the  cost  of  the  studies  to 
be  conducted  under  the  preliminary 
permit  would  be  $35,000. 

l.  Purpose  o/Pro/ert;  Project  power 
would  be  sold. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
AO,  AlO,  B,  C.  and  D2. 

16  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11331-000. 

c.  Date  Filed:  September  14, 1992. 

d.  Applicant:  Upper  Falls  Hydro 
Associates. 

e.  Name  of  Project:  Upper  Falls. 

f.  Location:  On  Upper  Falls  Creek,  in 
Utah  Covmty,  Utah.  Township  5  S  Range 
3  E,  Section  34. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a)-825(r). 

h.  Applicant  Contact:  Gene 

Deveraux,  1190  North  Spring  Place,  P.O. 
Box  870,  Springville,  UT  84663-0870. 
(801) 489-0089. 
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i.  FERC  Contact:  Michael  Spencer  at 
(202)  219-2846. 

j.  Comment  Date:  February  11, 1993. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of: 

(1)  The  existing  3.5-foot-high 
diversion  wall; 

(2)  A  10-inch-diameter,  1,000-foot- 
long  penstock; 

(3)  A  powerhouse  containing  a 
generating  unit  with  a  capacity  of  87  kW 
and  an  average  annual  generation  of 
603.100  kWh;  and 

(4)  A  200-yard-long  transmission  line. 

No  new  access  road  will  be  needed  to 

conduct  the  studies.  The  applicant 
estimates  that  the  cost  of  the  studies  to 
be  conducted  under  the  preliminary 
permit  would  be  $35,000. 

l.  Purpose  of  Project:  Project  power 
would  be  sold. 

m.  This  notice  also  consists  of  the 
following  standard  pargraphs:  A5.  A7, 
A9.  AlO,  B,  C,  and  D2. 

17  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11335-000. 

c.  Date  Filed:  September  17, 1992. 

d.  Applicant:  Conco  Western  Stone 
Co. 

e.  Name  of  Project:  Conhydro. 

f.  Location:  Near  the  Fox  River,  in  the 
Village  of  North  Aurora,  Kane  County, 
Illinois. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-825(r). 

h.  Applicant  Contact:  Mr.  William  J. 
Bauer,  P.E.,  905  West  Hillgrove  Avenue, 
La  Grange.  IL  60525.  (708)  352-9445. 

i.  FERC  Contact:  Charles  T.  Raabe  (dt) 
(202)  219-2811. 

j.  Comment  Date:  February  4, 1993. 

k.  Description  of  Project:  The 
proposed  pumpea-storage  project  would 
consist  of:  (1)  An  existing  open-pit 
quarry  modified  to  form  an  upper 
reservoir  having  water  surface  elevation 
about  720  feet  MSL;  (2)  a  20-foot- 
diameter,  5,000-foot-deep  vertical  shaft; 
(3)  an  underground  powerhouse 
containing  15  turbine/pump  units  each 
rated  at  160-^fW;  (4)  a  mined  lower 
reservoir  having  about  4,000  acre-foot 
storage  capacity;  (5)  a  345-k  substation; 
(6)  a  short  345-kV  transmission  line; 
and  (7)  appurtenant  facilities.  Applicant 
estimates  that  the  cost  of  the  studies 
under  the  permit  would  be  $6,000,000. 
Project  energy  would  be  sold  to/ 
pur(±ased  horn  Commonwealth  Edison 
Company.  The  existing  quarry  is  owned 
by  the  Applicant.  The  initial  filling  of 
the  project  reservoir  would  be  with 
water  from  the  Fox  River.  Applicant 
proposes  to  perform  on-site  exploratory 
drilling  during  the  term  of  the  permit. 

l.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9.  AlO,  B,  C,  &  D2. 


a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11359-000. 

c.  Date  Filed:  October  27, 1992. 

d.  Applicant:  Northrop  Engineering 
Corporation. 

e.  Name  of  Project:  Murphy 
Hydroelectric  Project. 

f.  Location:  On  the  Coimecticut  River, 
in  the  town  of  Pittsburg,  Coos  County, 
New  Hampshire. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-825(r). 

h.  Applicant  Contact:  F^  J.  Ayer, 
Northrop.  Devine  &  Tarbell,  Inc.,  500 
Washin^on  Avenue,  Portland,  Maine 
04103. 

i.  FERC  Contact:  Mary  Golato  (202) 
219-2804. 

j.  Comment  Date:  February  4, 1993. 

l.  Description  of  Project:  The  proposed 
project  would  consist  of  the  following 
facilities:  (1)  An  existing  dam  2,100  feet 
long;  (2)  an  existing  reservoir  about  5 
miles  long,  varying  in  width  fi-om  1,500 
feet  to  6,200  feet,  and  having  a  storage 
capacity  of  96,000  acre-feet,  and  a 
surface  area  of  approximately  2,020 
acres;  (3)  a  new  powerhouse  housing 
one  tiu-bine-generator  unit  with  an 
installed  capacity  of  3.5  megawatts;  (4) 

a  transmission  line;  and  (5)  appurtenant 
facilities.  The  dam  is  owned  by  the  State 
of  New  Hampshire.  The  average  annual 
generation  would  be  12,000,000 
kilowatthours.  The  estimated  cost  of  the 
studies  under  permit  would  be 
$126,000. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A7. 
A9,  AlO,  B,  C.  and  D2. 

19  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11374-000. 

c.  Date  Filed:  November  23, 1992. 

d.  Applicant:  Butler  County. 

e.  Name  of  Project:  Greene  Mill  Dam. 

f.  Location:  On  the  Shell  Rock  River, 
in  the  Town  of  Greene,  Butler  County, 
Iowa. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791  (a)-825(r). 

h.  Applicant  Contact:  Mr.  Steve 
Brunsma,  Rural  Route  1,  Clarksville, 
Iowa  50619.  (319)  278-4237. 

i.  FERC  Contact:  Charles  T.  Raabe  (dt) 
(202)  219-2811. 

j.  Comment  Date:  February  11, 1993. 

k.  Competing  Application:  Project  No. 
11345-000. 

Date  Filed:  October  1, 1992. 

Due  Date:  January  8, 1993. 

l.  Description  of  Project:  The  existing 
inoperative  projert  would  consist  of:  (1) 
A  290-foot-iong,  11-foot-high  concrete 
dam;  (2)  a  reservoir  having  an  85-acre 
surface  area  and  a  385-acre-foot  storage 
capacity  at  normal  water  sxuface 
elevation  of  946  feet  MSL;  (3)  a 


powerhouse  containing  one  120-kW 
generating  unit  and  one  250-kW 
generating  unit  for  a  total  installed 
capacity  of  370-kW  operated  at  a  9-foot 
head;  (4)  a  short  13.8-^V  transmission 
line;  and  (5)  appurtenant  facilities.  The 
dam  is  owned  by  Butler  County,  Iowa. 
Applicant  estimates  that  the  average 
annual  generation  would  be  1,750  M\VH 
and  that  the  cost  of  the  studies  under 
the  permit  would  be  $100,000.  Power 
would  be  sold  to  the  utility  company 
serving  the  area. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A8, 

AlO,  B,  C  and  D2. 

20  a.  Type  of  Application:  New 
T  iPoncA 

b.  Project  No.:  2584-003. 

c.  Date  Filed:  December  27, 1991. 

d.  Applicant:  Rochester  Gas  & 

Electric  Corporation. 

e.  Name  of  Project:  Station  No.  26 
Project. 

f.  Location:  On  the  Genesee  River, 
Monroe  County,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Clyde  A. 

Forbes,  Rochester  Gas  &  Electric 
Corporation,  89  East  Avenue,  Rochester, 
NY  14649.  (716)  724-8110. 

i.  FERC  Contact:  Michael  Dees  (202) 
219-2807. 

i.  Deadline  Date:  February  19, 1993. 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time — see  attached 
standard  paragraph  D9. 

l.  Description  of  Project:  The  project 
structures  consist  of  a  dam  structure,  an 
intake  structure,  a  penstock,  a 
powerhouse,  a  tailrace,  an 
impoundment,  a  transmission  line,  and 
appurtenant  facilities.  The  existing 
project  has  a  generator  capacity  of  3.0 
megawatts  (MW),  a  hydraulic  capacity 
range  of  200  to  1,800  cubic  feet  per 
second  (cfs),  and  an  average  annual 
generation  of  about  12,000  megawatt- 
hours  (MWH). 

The  applicant  has  proposed  to  replace 
the  turbine’s  runners,  which  would 
increase  the  gross  generating  output  of 
the  project.  The  proposed  project  would 
have  a  gross  generating  output  of  3.3 
MW.  a  hydraulic  capacity  range  of  250 
to  1,900  cfs.  and  an  average  annual 
generation  of  about  18,000  MWH. 

In  detail,  the  existing  and  proposed 
project  is  described  as  follows: 

(1)  A  concrete  gravity  dam  consisting 
of  four  hydraulically  operated  sector 
gates:  (a)  Two  of  which  are  110  feet  long 
by  9  feet  high,  with  a  sill  elevation  of 
502.87  feet  mean  sea  level  (msl);  and  (b) 
two  of  which  are  54  feet  long  by  9  feet 
high,  with  a  sill  elevation  of  502.87  feet 
msl; 
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(2)  A  concrete  intake  structure 
consisting  of  nine  individual  bays  with 
trashracks  of  V*  inch  bars  at  3%  inch 
spacings,  and  a  total  gross  area  of  1,600 
square  feet; 

(3)  A  horseshoe-shaped  concrete 
penstock,  282  feet  long  with  an  average 
cross-secti(uiai  area  of  200  square  feet; 

(4)  A  brick  and  steel  powerhouse, 
about  50  feet  long  by  45  feet  wide  by  34 
feet  high,  equippi^  with  one  vertical 
Kaplan  electric  generating  unit  having 
(a)  an  existing  capacity  of  3.0  megawatts 
(MW),  a  hydraulic  capacity  range  of  200 
to  1 ,800  cubic  feet  per  second  (c£s),  an 
average  annual  generation  of  12,000 
MWH,  and  a  net  head  of  25  feet;  and  (b) 
the  proposed  capacity  of  3.3  MW,  a 
hydraulic  r.apacity  range  of  250  to  1,900 
cfs,  an  average  annual  generation  of 
18,000  MWH,  a  net  head  of  86  feet; 

(5)  An  impoundment  having  (a)  a 
surface  area  of  90  acres  (AC);  (b)  a  gross 
storage  capacity  of  2,000  acre-feet  (AF) 
and  a  negligible  usable  storage  capacity; 
and  (c)  a  minimum  and  maximum 
headwater  elevation  of  512.6  to  513.1 
feet  msl,  respectively; 

(6)  An  underground  transmission  line; 
and 

(7)  Appurtenant  facilities. 

The  existing  project  would  also  be 
subject  to  Federal  takeover  under 
sections  14  and  15  of  the  Federal  Power 
Act. 

m.  Purpose  of  Fro/ecl:  The  purpose  of 
the  project  is  to  provide  electric  energy 
to  the  applicant's  electnc  system. 

n.  Ttiis  notice  aiso  consists  of  the 
following  standard  paragraphs:  A4  and 
D9. 

0.  Avaihble  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Fil^  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  OT.,  room 
3104,  Washington,  DC,  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
availihle  for  inspecticm  and 
reproduction  at  Rochester  Gas  &  Electric 
Corporation,  89  East  Avenue,  Rochester, 
NY,  14649. 

21  a.  Type  of  Application:  Surrender 
of  License. 

b.  Project  No:  8945-008. 

c.  Date  Filed:  November  9, 1992. 

d.  Applicant:  Mansheld  Hydro 
Corporation. 

a  Name  of  Project:  Natchaug  River 
Project. 

t  Location:  Oo  the  Natchaug  River,  in 
the  Town  of  Windham,  Windham 
County,  and  the  Town  of  Tolland, 
Mansfield  County,  Connecticut 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791(e)-82S(r). 

h.  Applicant  Contact-  Richard  D.  Ely. 
Ill,  President,  140  Brookside  Lane, 


Mansfield  Center,  CT  06250.  (203)  487- 
1395. 

i.  FEHC  Contact:  Mary  Golato  (^2) 
219-2804. 

j.  Comntent  Date:  January  29, 1993. 

k.  Description  of  Project:  The  license 
for  this  project  was  issued  on  June  29, 
1988,  for  an  installed  capacity  of  240 
kilowatts.  The  Federal  foergy 
Regulatory  Commission  determined  that 
the  licensee  did  not  meet  the  decwiline 
for  start  of  construction. 

l.  This  notice  also  consists  of  the 
following  standard  paroffaphs:  B,  C, 
and  D2. 

22  a  Type  of  Applicaton:  Major 
T 

b.  Project  No.:  10749-001. 

c.  Date  Filed:  December  30, 1991. 

d.  Applicant  Iowa  Hydropower 
Development  Corpmation. 

e.  Name  of  Project:  Saylorville  Dam. 

f.  Location:  On  Des  Moines  River 
in  Polk  County.  Iowa. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Justin 
Rundle,  3900  Crosby  Drive,  ^ite  1620, 
Lexington.  KY  40515.  (606)  271-4781. 

i.  FcflC  Contort:  Charles  T.  Raebe 
(tqg)  (202)  219-2811. 

|.  Deadline  Dote:  February  22, 1993. 

k.  Status  of  Environmental  Analysis: 
This  application  is  accepted  for  filing 
but  is  not  ready  for  environmental 
analysis  at  this  time — see  attached 
paragraph  D7. 

l.  Description  of  flio/ert.-The  proposed 
project  would  utilize  the  existing  U.S. 
Army  Corps  of  Engineers'  Saykr^lle 
Dam  and  Reservoir  and  would  con^st 
of: 

(1)  Six  submersible  tuibine^enerator 
units,  three  rated  at  1,800  kW  and  three 
at  1,400  kW,  attached  to  slide  gates  at 
the  base  of  the  control  tower  located  at 
the  bottom  of  the  reservoir  at  elevation 
793.0  feet: 

(2)  A  turbine-generator  unit  storage 
and  maiiKenance  platform  located  on 
the  upstream  face  of  the  existing  gate 
tower  at  elevation  900.0  feet; 

(3)  a  utility  raceway  consisting  of  six 
4,160  volt  3-phase  direct  buried  cables 
and  a  100  pair  direct  buried  control 
cable; 

(4)  A  utility  building  located  about 
1,200  feet  west  of  the  gate  tower  service 
bridge; 

(5)  A  switchyard  located  adjacent  and 
west  of  the  switchgear  building;  and 

(6)  Appurtenant  electrical  and 
mechanical  facilities. 

Applicant  estimates  that  the  average 
annual  energy  production  would  be 
28,300,000  kWh.  Energy  produced 
would  be  sold  to  the  lo^  Iowa  Power 
Company.  The  applicatioii  ww  filed 
during  term  of  Applicant's 
preliminary  permit. 


n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2,  A9, 
and  D7. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemffiit^,  is  avaiMile  for 
inspection  and  reproducticm  at  the 
Commissicm’s  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  f^,  room 
3104,  Washington,  DC  20426,  or  by 
calling  (202)  2(^1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  39(K)  Crort)y  Drive, 

Suite  1620,  Lexington,  KY  40515,  (606) 
271-4781. 

Standard  Paragraphs 

A2.  Development  Application — Any 
qualified  applicant  during  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  deadline  date  for  the 
particular  application,  a  competing 
development  application,  or  a  notioe  of 
intent  to  file  such  an  application. 
Submission  of  a  lim^  notioe  of  intent 
allows  an  interested  person  to  file  dm 
competing  development  application  no 
later  than  120  days  after  the  specified 
deadline  date  for  the  poiticulv 
application.  Applicatimn  for 
preliminary  permits  will  not  be 
accepted  in  response  to  this  notice. 

A3.  Development  Application — Any 
qualified  development  spplicent 
desiring  to  file  «  competing  application 
roust  submit  to  the  C^misston,  on  or 
before  the  specified  comment  dote  fw 
the  particular  application,  a  competing 
development  application,  or  a  notice  ^ 
intent  to  file  sadh  en  application. 
Submission  of  a  timely  notioe  of  intent 
allows  an  interested  person  to  file  the 
competing  devefopment  application  no 
later  than  120  dajrs  eftM- 1^  specified 
comment  date  fmr  the  peiticurar 
application.  Applications  for 
preliminary  permits  will  not  be 
accepted  in  response  to  this  notice. 

A4.  Development  Application — Public 
notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Commission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
cmnpliance  with  public  notice  of  the 
initial  development  application.  No 
comprting  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

A5.  Preliimnary  Permit — Anyone 
desiring  to  file  a  competing  applkation 
for  preliminary  pmrrnit  Sor  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
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file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 

Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A7.  Preliminary  Permit — ^Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  sped  bed 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  (1)  and  (9)  and  4.36. 

A8.  I^liminary  Permit — ^Public  notice 
of  the  filing  of  the  initial  preliminary 
permit  apfuication,  which  has  already 
been  given,  established  the  due  date  for 
niing  competing  preliminary  permit 
applications  or  notices  of  intent.  Any 
competing  preliminary  permit  or 
development  application  or  notice  of 
intent  to  file  a  competing  preliminary 
permit  or  development  application  must 
be  filed  in  response  to  and  in 
compliance  with  the  public  notice  of  the 
initial  preliminary  permit  application. 
No  competing  applications  or  notices  of 
intent  to  Rle  competing  applications 
may  be  filed  in  response  to  this  notice. 

A  competing  license  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A9.  Notice  of  Intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
will  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 


of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  cmerate  the  project. 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  385.210,  .211, 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
lication. 

1.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 

385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  hie  a  motion 
to  intervene  in  accordance  with  the 
Commission’s  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specihed  deadline  date 
for  the  particular  application. 

0.  Filing  and  Service  of  Responsive 
Documents — Any  hlings  must  bear  in 
all  capital  letters  the  title 
“COMMENTS”.  “NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION”, 
“COMPETING  APPUCATION”. 
“PROTEST”.  “MOTION  TO 
INTERVENE”,  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  hling  refers. 
Any  of  the  above-named  documents 
must  be  hied  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to  the 
Director,  Division  of  Project  Review. 
Federal  Energy  Regulatory  Commission, 
Room  1027,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specihed  in  the  particular  ^plication. 

D2.  Agency  Comments — ^Federal, 
State,  and  local  agencies  are  invited  to 
hie  comments  on  the  described 
application.  A  copy  of  the  application 


may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  hie  comments  within  the  time 
specihed  for  hling  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency’s  comments  must  also 
be  sent  to  the  Applicant's  -- 
representatives. 

D7.  Filing  and  Service  of  Responsive 
Documents — ^The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  application  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  hlings  must  (1)  hear  in  all  capital 
letters  the  title  “PROTEST”  or 
“MO'nON  TO  INTERVENE.”  “NOTICE 
OF  INTENT  TO  FILE  COMPETING 
APPLICATION.”  or  “COMPETING 
APPLICATION;”  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  hling  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  Any  of 
these  documents  must  be  hied  by 
providing  the  original  and  the  number 
of  copies  required  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  An  additional  copy  must  be 
sent  to  Director,  Division  of  Project 
Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  Room  1027,  at  the  above 
address.  A  copy  of  any  protest  or  motion 
to  intervene  must  be  served  upon  each 
representative  of  the  applicant  specihed 
in  the  particular  ^plication. 

D8.  hling  and  Service  of  Responsive 
Documents — ^The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  application  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  hlings  must  (1)  Dear  in  all  capital 
letters  the  title  “PROTEST”  or 
"MO'nON  TO  INTERVENE.”  "NOnCE 
OF  INTENT  TO  FILE  COMPETING 
APPLICAnON,”  or  “COMPETING 
APPLICAnON;”  (2)  set  forth  in  the 
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heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  Agencies 
may  obtain  copies  of  the  application 
directly  from  the  applicant.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission’s 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  An  additional  copy  must  be 
sent  to  Director,  Division  of  Ffroject 
Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  Room  1027,  at  the  above 
address.  A  copy  of  any  protest  or  motion 
to  intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  ^plication. 

D9.  ri/iBg  and  ^rvice  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Conunission  directs,  pursurmt  to 
§  4.34(b)  of  the  regulations  (see  Order 
No.  533  issued  May  8, 1991,  56  FR 
23108,  May  20, 1991)  that  all  comments, 
recommendations,  terms  and  ccmditions 
and  prescriptions  concerning  the 
application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  (Fdiruary 

16. 1993  for  Project  No.  2325^07  and 
February  19, 1993  for  Project  No,  2584- 
003).  All  reply  comments  must  be  filed 
with  the  Commission  within  105  days 
from  the  date  of  this  notice.  (March  30, 
1993  for  Project  No.  2325-007  and  April 

6. 1993  for  Inject  No.  2584-003). 

Anyone  may  obtcun  an  extension  of 

time  for  these  deadlines  from  the 
CommissiiM)  only  up<Hi  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  beer  in  all  capital 
letters  the  title  “COMMENTS”,  “REPLY 
COMMENTS”, 

"RECOMMENDATIONS,”  “TERMS 
AND  CONDITIONS,”  or  , 
“PRESCRIPTIONS;”  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  othenwise  comply  with 
the  requirements  of  16  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 


or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission’s  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review 
Office  of  Hydropower  Licensing, 

Federal  Energy  Regulatory  Commission, 
Room  1027,  at  the  ^}ove  address.  Each 
filing  must  be  accmnpanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b).  and  385.2010. 

DlO.  FiJing  and  Sendee  of  Responsive 
Documents — ^The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
§  4.34(b)  of  the  regulations  (see  Ordor 
No.  533  issued  May  8, 1991, 56  FR 
23108,  May  20. 1991)  that  all  ccunments, 
recommendations,  tnms  and  conditions 
and  prescriptions  concerning  the 
application  be  filed  with  the 
Commissiem  within  60  days  from  the 
issuance  date  of  this  notice.  (Fdsruary  5, 
1993  for  Project  No.  2643-001).  Ail 
reply  comments  must  be  filed  vrith  the 
Commission  within  105  days  from  the 
date  of  this  notice.  (March  22, 1993  for 
Project  No.  2643-001). 

Anyone  may  obtain  an  extensiem  of 
this  far  these  deadlines  from  the 
Conunission  only  upon  a  showing  of 
good  cause  or  extracntlinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  “COMMENTS”,  “REPLY 
COMMENTS”, 

“RECOMMENDATIONS.”  ‘‘TERMS 
AND  CONDITIONS,”  or 
“PRESCRIPTIONS;”  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  pmnon  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
throu^  385.2005.  All  comments, 
recommendatums,  terms  and  ccmditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  frtnn  the  applicimt. 
Any  of  these  doounents  must  be  filed 
by  providing  the  original  and  the 


number  of  copies  required  by  the 
Commission’s  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Office  of  Hydro|>ower  Licensing, 

Federal  Energy  Regulatory  Commission, 
room  1027,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b),  and  385.2010. 

E.  FiJing  and  Service  of  Responsive 
Documents — ^The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  application  is  ready  for 
environment^  analysis,  the 
Commission  will  notify  all  persons  on 
the  service  list  and  affected  resource 
agencies  and  Indian  tribes.  If  any  person 
wishes  to  be  placed  on  the  service  list, 
a  motion  to  intervene  must  be  filed  by 
the  specified  deadline  date  herein  Im 
such  motions.  All  resource  agencies  and 
Indian  tribes  that  have  officii 
responsibilitias  that  may  be  affected  by 
the  issues  addressed  in  this  proceeding, 
and  persons  on  the  service  list  will  be 
able  to  file  comments,  terms  and 
conditions,  and  prescriptions  within  60 
days  of  the  date  the  Conunission  issues 
a  notificatiem  letter  that  the  application 
is  ready  for  an  Mivironmental  analysis. 
All  reply  comments  must  be  filed  with 
the  Commission  within  105  days  from 
the  date  of  that  letter. 

All  filings  must:  (1)  bear  in  ail  capital 
letters  the  title  “PROTEST”  or 
“MOTION  TO  INTERVENE;”  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  munber  of  the 
application  to  which  the  filing 
responds;  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  die  requirements 
of  18  CFR  385.2001  thrmigh  385.2005. 
Any  of  these  documents  must  be  filed 
by  providing  the  origined  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Eneigy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  DiviNon  of  Prefect  Review, 
Office  of  Hydropower  Licensing, 

Federal  Energy  Regulatory  Cdmaussirm, 
Room  1027,  at  the  above  adefress.  A 
copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
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lepresentative  of  the  applicant  specified 
in  the  particular  application. 

Dated:  December  24, 1992,  Washington, 
DC 

Lob  D.  Cashell, 

Secretary. 

|FR  Doc.  92-31720  Filed  12-29-92;  8:45  am) 
nujNQ  cooc  a7i7-ai-M 


[Docket  Noa.  TA92-1-63~004] 

Carnegie  Natural  Gas  Co.;  Compliance 
Rling 

December  23, 1992. 

Take  notice  that  on  December  18, 

1992,  Carnegie  Natural  Gas  Company 
(“Carnegie”)  tendered  for  filing  the 
following  revised  tarifi^  sheets  to  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  with  a  proposed  effective 
date  of  December  21, 1992: 

Thirty-Ninth  Revised  Sheet  Na  8 
Thirty-Ninth  Revised  Sheet  Na  9 

Carnegie  states  that  it  is  filing  the 
above  tariff  sheets  to  comply  with  the 
Commission’s  Order  on  R^earing 
issued  in  the  captioned  docket  on 
December  3. 1992.  Carnegie  states  that, 
as  directed  by  the  Commission,  the 
above  tariff  sheets  specify  the  amount  of 
the  commodity  portion  of  the  refund  it 
received  hrom  its  pipeline  supplier, 
Texas  Eastern  Tramsmission 
Corporation,  on  October  30, 1992, 
which  Carnegie  intends  to  offset  against 
the  amortizing  subaccount  of  its 
Account  No.  191.  Carnegie  further  states 
that  this  filing  changes  only  the 
language  reflected  in  footnote  4  of  its 
rate  sheet  (Thirty-Ninth  Revised  Sheet 
No.  9),  and  does  not  resuh  in  any 
change  to  its  currently-effective  rates,  as 
approved  by  the  Commission  in  Docket 
Nos.  TQ93-2-63-000,  et  al. 

Carnegie  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commissicm's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  December  31. 1992. 
Protests  will  be  considered  by  the 
Commission  in  determining  die 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 


on  file  with  the  Commission  and  are 
available  for  public  Inspection. 

Lob  D.  Caihell, 

Secretaiy. 

(FR  Doc.  92-31651  Filed  12-29-92;  8:45  am) 
MUMO  coot  enr-oMs 

[Dochal  Na  TM93-1-1 10-002] 

iroquoia  Gas  Tranamlaalon  System, 
LP.;  Proposed  Changes  in  FERC  Tariff 

December  23, 1992. 

Take  nodce  that  on  December  16, 
1992,  Iroquois  Gas  Transmission 
System,  ll  P.,  (Iroquois)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Ori^nal  Volume  No.  1.  Sulistitute  Fifth 
Revised  Sheet  No.  4,  vtith  a  proposed 
effective  date  of  January  1, 1993. 

Iroquois  states  that  it  withdraws  Fifth 
Revised  Sheet  No.  4  filed  on  December 
1, 1992,  and  Fifth  Revised  Sheet  No.  4 
filed  on  Decemlier  3, 1992,  and  submits 
Substitute  Fifth  Revised  Sheet  No.  4,  in 
order  to  correctlv  paginate  the  substitute 
sheet,  which  had  bem  filed  on 
Decemlaer  3, 1992  to  correct  a 
typographical  error. 

Irt^ois  states  that  copies  of  the  filing 
were  served  on  Iroquois’s  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Fedmal  Energy  Regulatory  Commission, 
825  Nmth  Capitol  Street.  NE., 
Washinrton,  DC  20426,  in  accordance 

with  Rule  211  of  the  Ccramission’s _ 

Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  sudi  protests  should  be 
filed  on  or  before  December  31, 1992. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
LobD.Cadiril. 

Secretory. 

(FR  Doc.  92-31647  Piled  12-29-92;  8:45  am) 
sauNQ  eooc  sriT-ai-M 


[Ooctat  Na  CP93-114-4)00) 

K  N  Energy,  Inc;  Request  Under 
Blanket  Authorfzetlon 

December  22, 1992. 

Take  notice  that  on  December  17, 
1992,  K  N  Energy.  Inc.  (K  N),  P.O.  Box 
281304,  Lakeurood,  Colorado,  80228, 
filed  in  Docket  No.  CP93-1 14-000  a 
request  pursuant  to  $  157.205  of  the 
Commissicm’s  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 


authorization  to  operate  existing 
facilities  which  were  installed  under 
Natural  Gas  Policy  Act  section  311 
authorization,  under  K  N’s  blanket 
certificate  issued  in  Docket  Nos.  CP83- 
140-000  and  CP83-140-001,  all  as  more 
folly  set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

K  N  proposes  to  operate  the  facilities, 
consisting  of  interconnections  between 
K  N's  facilities  and  those  of  Red  River 
Pipeline  (Red  River)  and  Westar 
Transmission  Company  (Westar)  in 
Hemphill  County,  Texas,  for  the 
delivery  of  transportation  volumes  to 
Red  River  and  Westar.  It  is  stated  that 
the  facilities  include  3,200  feet  of  16- 
inch  pipeline  and  appurtenant  facilities 
for  the  Red  River  interconnection, 
which  has  a  maximum  daily  capacity  of 
160,000  Mcf,  and  1,000  feet  of  12-in^ 
pipeline  end  measming  and 
appurtenant  facilities  for  the  Westar 
interconnection,  which  has  a  maximum 
daily  capacity  of  60,000  Mcf.  It  is 
asserted  that  K  N  has  sufficient  capacity 
to  accomplish  deliveries  without 
detriment  or  disadvantage  to  its  other 
customers. 

Any  person  or  the  Commission’s  staff 
may.  within  45  da3rs  after  issuance  of 
the  instant  notice  by  the  Commission, 

file  pursuant  to  Rule  214  of  the  _ 

Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allow^  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Lob  D.  Cashell, 

Secretary. 

|FR  Doc.  92-31633  Filed  12-29-92;  8:45  am) 
BMJJNQ  cooe  ertr-oi-M 

[Docket  Na  RP93-49-000] 

Palute  Pipeline  Co.;  Compliance  Filing 

December  23, 1992. 

Take  notice  that  on  December  21, 
1992,  Paiute  Pipeline  Company  (Paiute) 
tendered  for  filing  the  following  tariff 
sheets  to  be  part  of  its  FERC  Gas  Tariff. 
First  Revised  Volume  No.  1-A: 

First  Revbed  Sheet  No.  11 

Second  Revised  Sheet  No.  86 

First  Revised  Sheet  Nos.  87  through  89 
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Paiute  states  that  its  filing  is  being 
submitted  in  compliance  with  Ordering 
Paragraph  (B)  of  the  Commission’s  May 
6. 1992,  order  (Order)  in  the  above- 
referenced  docket  and  Order  No.  528. 
Paiute  proposes  a  methodology  for  the 
allocation  among  its  customers  of  hxed 
take-or-pay  buyout  costs  from  Paiute's 
upstream  pipeline,  Northwest  Pipeline 
Corporation. 

Paiute  proposes  an  effective  date  of 
January  15. 1993,  for  the  tendered  tarifr 
sheets. 

Paiute  states  that  a  copy  of  its  filing 
has  been  served  upon  aU  of  Paiute’s 
jurisdictional  customers  and  interested 
state  commissions,  as  well  as  upon  all 
parties  in  Docket  No.  RP89-245. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  31, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lob  D.  Cashell, 

Secretary. 

IFR  Doc.  92-31652  Filed  12-29-92;  8:45  am] 
BILUNO  CODE  fn7-«1-«l 


(Docket  No.  CP93-109-000] 

Panhandle  Eastern  Pipe  Line  Co.; 
Application 

December  22, 1992. 

Take  notice  that  on  December  14. 

1992,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle).  P.O.  Box  1642. 
filed  in  Docket  No.  C^3-109-000  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  wherein  it  requests 
issuance  of  an  order  permitting  and 
approving  the  abandonment  of  a 
transportation/exchange  service 
between  Panhandle  and  Michigan 
Wisconsin  Pipe  Line  Company,  which  is 
now  ANR  Pipe  Line  Company  (ANR), 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Panhandle  states  that  by  Commission 
order  issued  January  18, 1977,  in  Docket 
Nos.  CP72-2  and  CP76-538  (57  FPC 


258)  Panhandle  and  ANR  were 
authorized  to  exchange  on  an 
emergency  basis  up  to  100,000  Mcf  of 
gas  per  day  at  a  point  of  interconnection 
of  their  facilities  in  Dewey  County. 
Oklahoma.  Such  exchange  is  made  in 
accordance  with  an  agreement  between 
Panhandle  and  ANR  dated  September 
20, 1976  which  is  currently  designated 
as  Panhandle’s  Rate  Schedule  E-8  in  its 
FERC  Gas  Tariff.  Original  Volume  No.  2. 
Panhandle  states  that  service  \mder  Rate 
Schedule  E^  is  no  longer  required  and 
that  termination  has  bera  agreed  to  by 
Panhandle  and  ANR. 

Further,  Panhandle  states  that  ANR 
will  be  filing  a  request  for  abandonment 
of  its  related  part  of  this  service. 

No  facilities  are  proposed  to  be 
abandoned  herein. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
12. 1993,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 

DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bc^me  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission’s  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 


unnecessary  for  Panhandle  to  appear  or 
be  represented  at  the  hearing. 

LoisD.  Casliall, 

Secretary. 

(FR  Doc.  92-31632  Filed  12-29-92;  8:45  am] 
bilunq'  cook  sru-oi-M 


[Docket  Na  CP93-116-000] 

Panhandle  Eastern  Pipe  Line 
Company;  Request  Under  Blanket 
Authorization 

December  23, 1992. 

Take  notice  that  on  December  17, 

1992,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle),  P.O.  Box  1642, 
Houston,  Texas  77251-1642,  filed  in 
Docket  No.  CP93-116-000,  a  request 
pursuant  to  §  157.205  of  the 
Commission’s  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authority  to  construct  and  operate  a  new 
delivery  point  for  Astral  Industries,  Inc. 
(Astral)  located  in  Randolph  County. 
Indiana,  under  its  blanket  certificate 
issued  in  Docket  No.  CP83-83-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  folly  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Panhandle  states  that  Astral  receives 
service  from  Ohio  Valley  Gas  Company 
(Ohio  Valley):  however.  Panhandle  has 
received  a  formal  request  from  Astral 
requesting  direct  transportation  service 
and  a  new  interconnect  with 
Panhandle’s  facilities  to  provide  gas 
service  directly  to  Astral’s  facilities  at 
Lynn,  Indiana.  Panhandle  further  states 
that  at  the  request  of  Ohio  Valley, 
Panhandle  is  currently  seeking 
Commission  authorization  to  abandon 
service  to  Ohio  Valley  in  E)ocket  No. 
CP92-547-000.  Panhandle  says  that 
Ohio  Valley  currently  receives  no 
transportation  service  from  Panhandle. 

Panhandle  states  that  the  estimated 
cost  to  construct  the  tap  and  associated 
piping  is  approximately  $39,000. 
Panhandle  would  be  reimbursed  by 
Astral  for  the  cost  of  constructing  these 
facilities. 

Any  person  or  the  Commission’s  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  ba  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
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within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  92-31653  Filed  12-29-92;  8:45  am] 
BILUNG  CODE  S717-01-M 


(Docket  No.  TM93-2-2a-001] 

Panhandle  Eastern  Pipe  Una 
Company;  Change  In  Tariff 

December  23, 1992. 

Take  notice  that  on  Elecember  21, 

1992,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle)  tendered  for 
ftling  the  following  revised  tariff  sheets 
to  its  FERC  Gas  Tarift,  Original  Volume 
Na  1  and  FERC  Gas  Tariff,  Original 
Volume  No.  2,  with  proposed  effective 
date  of  January  1, 1993: 

FERC  Gas  Tariff,  Original  Volume  No.  1 
Sub  Ninety-Fourth  Revised  Sheet  No.  3-A 
Sub  Eighth  Revised  Sheet  No.  3-A.l 
Sub  Seventy-First  Revised  Sheet  No.  3-B 
Sub  Eighteenth  Revised  Sheet  No.  3-B.l 
Sub  Swenteenth  Revised  Sheet  No.  3-F 
Sub  Twelfth  Revised  Sheet  No.  3-G 
Sub  Tenth  Revised  Sheet  No.  3-H 
Sub  Tenth  Revised  Sheet  No.  3-1 
Sub  Second  Revised  Sheet  No.  3-K 

FERC  Gas  Tariff,  Original  Volume  No.  2 
Sub  Eighteenth  Revised  Sheet  No.  2731 
Sub  Fourteenth  Revised  Sheet  No.  3010 

Panhandle  states  that  it  is  filing  a 
revision  to  its  December  1, 1992  GRI 
filing  to  reflect  the  revised  underlying 
base  rates  change  as  a  result  of  a 
December  8, 1992  filing  in  Docket  No. 
RP92-1 66-000  to  comply  with 
Commission  orders  dated  November  16, 
1992  and  December  1, 1992. 

No  change  in  the  GRI  Funding  Unit  is 
being  proposed  in  this  filing. 

Panhandle  states  that  copies  of  the 
revised  tariff  sheets  are  being  served  on 
all  jurisdictional  customers,  interested 
state  commissions  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure,  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  December  31, 1992. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 


on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  CashsU, 

Secretary. 

IFR  Doc.  92-31654  Filed  12-29-92;  8:45  amj 
BILLING  CODE  S717-01-M 

[Docket  Nob.  RP93-24-001  and  RP93-37- 
001] 

Tennessee  Gas  Pipeline  Company; 
Tariff  Filing 

December  23, 1992. 

Take  notice  that  on  December  18, 

1992,  Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  the  following 
revised  tariff  sheets  to  be  included  in  its 
FERC  Gas  Tariff: 

To  Be  Effective  November  1, 1992 

Fourth  Revised  Volume  No.  1 
Substitute  First  Revised  Sheet  No.  190 
Substitute  First  Revised  Sheet  No.  486 

To  Be  Effective  January  1, 1993 

Original  Volume  No.  2 

Substitute  29th  Revised  Sheet  No.  5 
Substitute  4th  Revised  Sheet  No.  5A 
Substitute  27th  Revised  Sheet  No.  6 
Substitute  3rd  Revised  Sheet  No.  6A 
Substitute  11th  Revised  Sheet  No.  7 
Substitute  3rd  Revised  Sheet  No.  7A 
Substitute  12th  Revised  Sheet  No.  8 
Substitute  3rd  Revised  Sheet  No.  8A 
Substitute  15th  Revised  Sheet  No.  9 
Substitute  7th  Revised  Sheet  No.  9A 
Substitute  15th  Revised  Sheet  No.  10 
Substitute  2nd  Revised  Sheet  No.  lOA 

Tennessee  states  that  the  revised  tariff 
sheets  to  be  effective  November  1, 1992, 
reflect  the  language  concerning  the 
Incremental  Pressure  Charge  applicable 
to  MassPower  and  the  monthly  TGIC 
rate  language  in  the  event  that 
Tennessee  furnishes  fuel,  in  compliance 
with  the  Commission’s  Order  Rejecting 
Tariff  Sheets  issued  on  IDecember  11. 
1992,  in  Docket  Nos.  RP93-24-000,  et 
ai.  The  revised  tariff  sheets  to  be 
effective  January  1, 1993,  reflect  a 
correction  to  certain  of  the  tariff  sheets 
filed  as  part  of  Tennessee’s  December  1, 
1992  Take-or-Pay  and  GRI  Recovery 
Tariff  Adjustment  filing  in  Docket  No. 
RP93-37,  in  order  to  properly  reference 
"Original  Volume  No.  2’’.  Tennessee 
had  inadvertently  referenced  "Fourth 
Revised  Volume  No.  1’’  on  these  sheets 
in  the  December  1, 1992  filing.  No 
substantive  changes  were  made. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 

with  Rule  211  of  the  Commission’s _ 

Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 


filed  on  or  before  December  31, 1992. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  92-31655  Filed  12-29-92;  8:45  am) 
BILUNG  CODE  (717-01-M 

(Doclwt  Nob.  RP85-177-101  and  RP98-13- 
002] 

Texas  Eastern  Tranemieaion  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

December  23, 1992. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  December  21, 1992  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Fifth  Revised  Volume  No.  1,  the  tariff 
sheets  listed  below: 

Effective  November  1, 1992 
Sub  Fourth  Revised  Sheet  No.  603 
Sub  Fifth  Revised  Sheet  No.  604 
Sub  First  Revised  Sheet  No.  634 

Effective  November  29. 1992 

2nd  Sub  Fifteenth  Revised  Sheet  No.  802 

Texas  Eastern  states  that  on  October 

28. 1992,  in  Docket  No.  RP85-1 77-097, 
Texas  Eastern  Transmission  Corporation 
("Texas  Eastern")  submitted  tariff  sheets 
to  eliminate  the  GSIRC  in  compliance 
with  the  Commission’s  August  31, 1992 
"Order  Denying  Consolidation,  Setting 
Termination  Date  for  Gas  Inventory 
Charge,  and  Denying  Rehearing",  to 
resolve  a  remaining  GSIRC  issue  and,  as 
a  result  of  elections  made  by 
Elizabethtown  Gas  Company 
(Elizabethtown)  to  revert  back  to  service 
under  Rate  Schedules  DCQ  and  GS,  to 
reinstate  Rate  Schedule  GS. 

Texas  Eastern  states  that  on  November 

25. 1992,  in  Docket  Nos.  RP85-177-097. 
RP85-177-098,  RP93-13-000,  RP93- 
22-000  and  CP90-2154-003,  the 
Commission  issued  an  "Order 
Accepting  Interim  Stipulation  and 
Agreement,  Application  for  Limited 
Term  Amendment  to  Certificate 
Authority,  Tariff  Filing,  and  Compliance 
Filing.  Subject  to  Conditions,  and 
Denying  Petitions  for  Declaratory 
Orders”  (“November  25  Order”).  As 
relevant  to  the  October  28, 1992  filing 
in  Docket  No.  RP85-177-097,  Ordering 
Paragraph  (A)  of  the  November  25  Order 
requires  Texas  Eastern  to  make  certain 
mc^ifications  to  Appendix  A  of  such 
order.  In  particular,  the  November  25 
Order  requires  Texas  Eastern  to  (1) 
reinstate  for  Rate  Schedules  DCQ  and 
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GS  the  old  Form  of  Sendee  Agreements 
to  include  the  exculpatory  clause  that 
was  in  effect  before  the  Settlement 
beoune  effective,  and  (2)  file 
information  showing  that  its  revised 
GSIRC  crediting  medianism  does  not 
reduce  GSIRC  refunds  to  other 
customers. 

Texas  Eastern  states  that  this  filing  is 
without  prejudice  to  the  p«iding 
request  vx  rehearing,  uawot  othn 
timely  requests  for  rehearing  whidi 
Texas  Eaitom  may  file  with  respect  to 
the  November  25  Oder. 

The  proposed  effective  dates  of  the 
tariff  sheets  listed  above  are  November 
1, 1992  and  Novmnbw  29, 1992,  as 
indicated. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  Texas  E^em’s 
juri^ictional  customers  and  interested 
state  commissions.  Texas  Eastern  also 
states  that  copies  of  the  filing  have  ako 
been  served  on  all  parties  on  the  service 
list  in  Dodeet  Nos.  RP88-67,  et  al., 
(Phase  I)  and  Docket  No.  RS92-11. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washinrton,  DC  20426,  in  accordance 

with  Rule  211  of  the  Commission’s _ 

Rules  of  Practice  and  Procedtire  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  December  31, 1992. 
Protests  will  be  considered  by  the 
Commissiem  in  determining  the 
appropriate  action  to  be  tal^,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
LoMD.C:aalMU. 

Secrefoiy. 

(FR  Doc.  92-31648  Piled  12-29-92;  8:45  am] 
BtujNQ  cooe  sm-et-M 


(Docket  No.  RS82-25-000) 

Trunkline  Gas  Co.;  Technical 
Conference 

December  23, 1992. 

Take  notice  that  a  technical 
conference  will  be  convened  in  this 
proceeding  on  Thursday.  January  21, 
1993  at  9:30  a.m.  in  Trimkline  Gu 
Company’s  offices  at  5400  Westheimer 
Court.  Houston,  TX.  The  tedmical 
conference  «vill  reconvene  at  0  a.m. 
Friday,  January  22, 1993.  The  purpose 
of  the  meeting  k  to  address  Trunkline 
Gas  Company’s  proposed  tariff  language 
for  implementation  of  Order  Nos.  636, 
636-A  and  636-B  and  other  issues  that 
parties  may  raise.  Tnmkline  Gas 
Company  urill  file  comments  in 


response  to  the  tedmical  conference  no 
kter  than  January  29, 1993. 

All  interested  parties  are  invited  to 
attend.  Attendant  at  the  conference, 
however  will  not  confer  party  status. 
For  additional  Infonnatlon,  interested 
parties  may  call  Chris  Young  at  208- 
0086  or  Keith  Pierce  at  208-0372. 
Loi8D.Cadiril. 

Secretary. 

(FR  Doc.  92-31650  Piled  12-29-92;  6:45  am] 
BRUNO  cooe  snr-#i-M 


(Docket  No.  RP0S-O»-00q 

Wyoming  Intoretal*  Co.,  Ltd.;  Cool  and 
Ravoniw  Study 

December  23, 1992. 

Take  notice  that  on  December  21, 

1992,  Wyoming  Interstate  Company, 

Ltd.  ("WIC’J  filed  a  Cost  and  Revenue 
Study  in  compliance  with  Federal 
Energy  Regulatory  Commission 
(“Commi8sion”)'Order  issued  on  May 
21, 1991,  approving  the  WIC  rate 
settlement  in  Docket  No.  RPB5-39-000. 

WIC  notes  that  this  study  shows  its 
revenues  at  current  rates  undw-recover 
its  adjusted  actual  costs  for  ffie  twrdve 
mont^  ended  September  30. 1992.  by 
approximately  $2.0  million.  WIC  also 
notes  that  as  a  result  of  the  $2.0  million 
revenue  shortfaU,  it  k  alreadv  funding 
the  flowback  of  overfunded  defwred 
income  taxes  through  its  current  rates, 
which  is  consistent  with  the  rate 
settlement.  WIC  further  notes  that  even 
after  funding  of  such  excess  deferred 
income  taxes,  WICs  revenues  at  current 
rates  will  still  under-recover  ik  costs  by 
some  $1.6  million.  WIC  states  that 
throu^  thk  filing  it  is  proposing  no 
duinges  in  its  rates  or  in  its  currently 
e&ctive  tariff. 

WIC  states  that  copies  of  thk  filing  are 
being  served  on  each  person  designated 
on  the  Commission’s  official  service  in 
this  proceeding,  and  are  otherwise 
available  for  public  inspection  at  WIC’s 
offices  in  Colorado  Springs,  Cedorada 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washindon,  DC  20426,  in  accordance 

with  Rule  211  of  the  Commission’s  _ 

Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  December  31. 1992. 
Protests  will  be  considered  by  the 
Commission  in  determining  me 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding  Copies  of  this  filing  are 


on  file  with  the  Commission  and  are 
avaiUble  for  public  inspection. 

Lois  D.  CariieU, 

Secretary, 

[FR  Doc.  92-31849  FUed  12-29-92;  8:45  am] 
■NJJNO  coot  sriT-eMS 


Office  of  Foeell  Energy 
(FE  Docket  No.  89-$3-NQ] 

Magare  Mohawk  Power  Corporatton; 
Ordw  Amending  Condition^  Order 
and  Granting  Final  Long-Term 
Authorization  To  Import  Natural  Gaa 
From  Canada 

AQENCY:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  mder. 

SUMMARY:  *1110  Office  of  Fossil  EnerOT  of 
the  Department  of  EneiOT  gives  notira 
that  it  has  issued  a  finafordw  granting 
Niagara  Mohawk  Poww  Corporation 
authorization  to  import  at  Waddington, 
New  York,  or  Niagara  Falk,  New  York 
as  an  alternative,  up  to  51,000  Mcf  of 
Canadian  natural  gas  per  ^y  for  a  term 
of  14  years  extending  through  Octbbw 
31. 2006. 

This  mdw  is  avaikbk  for  inspection 
and  copying  in  the  Office  of  Fuek 
Programs  Docket  Room.  3F-056. 
Fonestal  Building.  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  k 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
exc^t  Federal  holidays. 

Issued  in  Washington,  DC,  December  21. 
1992. 

Charles  F.  Vacek, 

Deputy  Assistant  Secretary  for  Fuels 
Programs.  Office  of  Fossil  Bnergy. 

(FR  Doc.  92-31594  Piled  12-29-92;  8:45  un] 
aauNQ  cooe  sws  et-u 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4549-0] 

Agency  Informallon  Collactlon 
Activities  Under  OMB  Review 

AGENCY:  Envirorunental  Protection 
Agency  (EPA). 

ACTION:  Notice. _ 

SUMMARY:  In  compliance  with  the 
Paperwork  Redut^on  Act  (44  U.S.C. 
3501  et  seq.),  thk  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  bdow  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  ftnr  review  and  comment.  'The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 


Federal  Register  /  Vol.  57,  No.  251  /  Wednesday,  December  30,  1992  /  Notices 


62333 


DATES:  Comments  must  be  submitted  on 
or  before  January  29, 1993. 

FOR  FURTHER  MFORMATION  CONTACT: 

Sandy  Farmer  at  EPA,  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Water 

Title:  National  Water  Quality 
Inventory  Reports  (ICR  No.  1560.03). 

Abstract:  ICR  No.  1560.03  describes 
the  information  requirements  associated 
with  Clean  Water  Act  (CWA)  sections 
305(b).  303(d),  314(a).  and  106(e).  Under 
section  305(b),  States  and  Territories 
must  discuss  the  quality  of  their  waters 
in  a  biennial  report  to  the  EPA.  Under 
section  303(d).  States  and  Territories 
must  identify  and  rank  waters  which  do 
not  meet  water  quality  standards  after 
the  application  of  tec^ology-based 
controls.  Under  section  314(a).  the 
States  and  Territories  must  report  on  the 
status  of  publicly-owned  lakes  and  on 
e^orts  to  improve  their  water  quality. 
Under  section  106(e),  the  States  and 
Territories  must  report  monitoring 
information  concerning  water  quality  in 
navigable  waters  and  groundwater. 

EPA’s  Assessment  and  Watershed 
Protection  Division  (AWPD)  assembles 
the  information  submitted  by  the  States 
and  Territories  and  uses  it  to  prepare 
the  biennial  National  Water  C^afity 
Inventory  Report  to  Congress,  whi^  is 
required  by  section  305(b)(2)  of  the 
CWA. 

Burden  Statement:  The  average 
burden  associated  vrith  the  National 
Water  Quality  Inventory  Rraorts  is 
4,322  hours  per  response.  This  total 
includes  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Respondents:  States.  Territories,  River 
Basin  Commissions. 

Estimated  No.  of  Respondents:  58. 
Estimated  Total  Annual  Burden  on 
Respondents:  250,676  hours. 

Frequency  of  Collection:  Biennial. 
Send  comments  regarding  the  bvirden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  bvnden,  to: 

Sandy  Farmer,  U.S.  Environmental 
Protection  Agency.  Information  Policy 
Branch  (PM-223i0i  40l  M  Street,  SW., 
Washington,  DC,  20460. 

and 

Matt  Mitchell.  OHice  of  Management 
and  Budget,  Ofiice  of  Information  and 
Regulatory  Affairs.  725  17th  Street. 
NW.,  Washington,  DC,  20503. 


Dated:  December  23. 1992. 

Paul  Lapsley, 

Director,  Regulatory  Management  Division. 
[FR  Doc.  92-31746  Filed  12-29-92;  8:45  am] 
BiuJNO  cooe  asao-afr-f 


[FRL-4550-8] 

Agency  Information  Collection 
Activitiea  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  colle<^on 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  January  29, 1993.  For  further 
information,  or  to  obtain  a  copy  of  this 
ICR.  contact  Sandy  Farmer  at  ^A  (202) 
260-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Pesticides  and  Toxic 
Substances 

Title;  Certified/Commercial  Pesticide 
Applicator  Survey  (EPA  ICR  No.: 
1628.01).  This  is  a  new  collection. 

Abstract:  Under  the  authority  of 
Public  Law  101-624,  the  EPA  will 
conduct  a  survey  of  non-agricultural 
Certified/Commercial  Pesticide 
Applicators.  The  survey  is  designed  to 
provide  the  Agency  with  comprehensive 
data  on  pesticide  usage  by  non- 
agricultural  applicatoral,  by  site  and 
pest.  The  respondents  siuveyed  are 
asked  to  specify  each  chemical  they  use 
by  EPA  registration  number  and  by  any 
other  means  used  to  identify  the 
product.  For  each  chemical  product 
they  use.  respondents  are  a^ed:  (i)  The 
quantity  used  over  a  specified  12-month 
period:  (ii)  the  number  of  individual 
applications  of  the  product;  (iii)  the 
dates  of  applications:  and  (iv)  the 
quantities  used,  by  site,  target  pest, 
rmits  treated  and  geographic  area.  In 
addition,  respondents  are  asked  to 
identify  the  numbers  of  specified  types 
of  sites  treated  with  pesticides,  for 
example,  lawns,  residences,  businesses, 
golf  courses,  etc. 

EPA  will  use  the  data  to  meet  the 
Congressional  mandate  which  directs 
the  Agency  to  publish  annual 


comprehensive  reports  concerning 
pesticides  use. 

Burden  Statement:  The  burden  for 
this  collection  of  information  is 
estimated  to  average  5.4  hours  per 
response.  This  estimate  includes  the 
time  needed  to  review  instructions, 
gather  the  data  needed,  complete  the 
forms  and  review  the  collection  of 
information. 

Respondents:  Non-agricultural 
Certified  Pesticide  Applicators  and 
Commercial  Applicators. 

Estimated  No.  of  Respondents:  4,000 

Estimated  No.  of  Responses  Per 
Respondent:  1 

Estimated  Total  Annual  Burden  on  ^ 
Respondents:  21,445  hours 

Frequency  of  Collection:  Annually 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden  to: 
Sandy  Farmer,  U.S.  Environmental 
Protection  Agency.  Information  Policy 
Branch  (PM  223 Y),  401  M  Street,  SW., 
Washinrton,  DC  20460,  and  Matthew 
Mitchell.  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  Street, 

NW.,  Wa^ington,  DC  20503. 

Dated:  December  23, 1992. 

Paul  Lapaky, 

Director,  Regulatory  Management  Division. 

(FR  Doc.  92-31747  Filed  12-29-92;  8:45  am] 
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[PF-569;  FRL-4177-71 

Pesticide  Petitions  end  Food/Feed 
Additive  Petitions;  Riings 

AGENCY:  Environmental  Protection 
Agency  (EPA) 

ACTION:  Notice. 

SUMMARY:  This  notice  aimounces  the 
initial  filing  of  pesticide  petitions  (PP) 
and  food  and  f^  additive  petitions 
(FAP)  proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  certain 
agricultural  commodities. 

ADDRESSES:  By  mail,  submit  written 
comments  to;  Public  Response  and 
Program  Resources  Bran^,  Field 
Operations  Division  (H7506C),  Office  of 
Pesticide  Programs,  ^vironmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm  1128,  CM  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
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Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1128  at  the  address 
given  above,  horn  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMAHON  CONTACT:  By 

mail:  Registration  Division  (H7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  contact  the  PM  named  in  each 
petition  at  the  following  office  location/ 
telephone  number: 


Product  Marrager 

OtTice  loca- 
tiorVlelephone 
number 

Address 

George  LaRocca 

Rm.202.  CM 

1921  Jet- 

(PM-13). 

•2.  703- 
305-6100. 

tenon 
Oavts 
Hwy..  Af- 
•ngton. 

VA 

Dermis  Edwards  (PM- 
19). 

Rm.  207.  CM 
#2,703- 
305-6386. 

Do. 

Susan  Lewis  (PM-21) 

Rm.  227.  CM 
•2.703- 
305-6900. 

Do. 

Cynthia  Giles-Parker 
(PM-22). 

Rm.229.CM 
•2.  703- 
305-5540. 

Do. 

Robert  Taylor  (PM- 
25). 

Rm.  241.  CM 
•2.703- 
305-6800. 

Do. 

Hoyt  Jamerson  (PM- 
43). 

Rm.  718.  CM 
•2.703- 
305-5310. 

Do. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
received  pesticide  petitions  and  food/ 
feed  additive  petitions  as  follows 
proposing  regulations  for  residues  of 
certain  pesticide  chemicals  in  or  on 
various  agricultural  commodities. 

Initial  Filings 

1.  PP  2F4116.  Rohm  &  Haas  Co.. 
Independence  Mall  West.  Philadelphia. 
PA  19105,  proposes  to  amend  40  CHI 
180.443  by  establishing  a  regulation  to 
permit  combined  residues  of  fungicide 
myclobutanil  (alpha-butyl-alpha-(4- 
chlorophenyl)-lH-l,2,4-triazole-l- 
propanenitrile)  and  its  metabolite  alpha- 
(3-hydroxybutyl)-alpha-{4- 
chloropheny  1)-1  H-1 ,2 ,4-tria2ole- 1- 
propanenitrile  (hee  and  bound)  in  or  on 
cherries  at  5.0  ppm.  (PM-21) 

2.  PP  2F4121.  BASF  Corp., 
Agricultural  Chemicals,  P.O.  Box  13528, 
Research  Triangle  Park,  NC  27709-3528, 
proposes  to  amend  40  CFR  180.412  by 
establishing  a  regulation  to  permit 


combined  residues  of  sethoxydim  2-[l- 
(ethoxyimino)butyll-5- 
(2(ethylthio)propyl]-3-hydroxy-2- 
cyclohexene-l-one  and  its  metabolites 
containing  the  2-cyclohexene-l-one 
moiety  (calculated  as  the  herbicide)  in 
or  on  clover.  (PM-25) 

3.  PP  2F4127.  Rohm  &  Haas  Co., 
Agricultural  Chemicals  Registration  and 
Regulatory  Affairs,  Independence  Mall. 
Philadelphia,  PA  19105,  proposes  to 
amend  40  CFR  part  180  by  establishing 
a  regulation  to  permit  combined 
residues  of  fenbuconazole  (alpha-(2-(4- 
chlorophenyl)-ethyl)-alpha-phenyl-3- 
(lH-l,2,4-triazole)-l-propanenitrile)  in 
or  on  wheat  (grain,  straw  and  processed 
fractions),  poultry,  meat,  milk,  and  eggs. 
(PM-22) 

14.  PP  2F4133.  Rohm  k  Haas  Co., 
Independence  Mall  West,  Philadelphia, 
PA  19105,  proposes  to  amend  40  C^R 
part  180  by  amending  the  tolerance 
expression  for  residues  of  mancozeb  in 
or  on  papayas  to  "10  ppm  on  papayas." 
(PM-21) 

5.  PP  2F4135.  Rohm  &  Haas  Co., 
Independence  Mall  West,  Philadelphia, 
PA  19105,  proposes  to  amend  40  QFR 
part  180  by  establishing  a  regulation  to 
permit  residues  of  fenbuconazole 
(alpha-(2-(-chlorophenyl)-ethyl)-alpha- 
phenyl-3-(lH-l,2,4  triazole)-!- 
propanenitrile)  in  or  on  apples  at  4.0 
ppm,  apple  juice  at  0.8  ppm,  apple 
pomace  (wet)  at  0.8  ppm,  apple  pomace 
(dry)  at  3.0  ppm.  (PM-22) 

6.  PP  2F4137.  Miles,  Inc.,  8400 
Hawthorn  Rd..  P.O.  Box  4913,  Kansas 
City,  MO  64120-0013,  proposes  to 
amend  40  CFR  part  180  by  establishing 
a  regulation  to  permit  residues  of  the 
insecticide  cyfluthrin,  cyano-(4-fluoro- 
3-phenoxyphenyl)  methyl  3-(2,2- 
dichloroethyl)-2,2-dimethyl- 
cyclopropanecarboxylate,  in  or  on 
sorghum,  forage  at  2.0  ppm,  sorghum, 
grain  at  4.00  ppm,  sorghum,  fodder, 
silage,  and  hay  at  5.00  ppm.  (PM-13) 

7.  PP  2F4139.  FMC  Corp., 

Agricultural  Chemicals  Group,  1735 
Market  St.,  Philadelphia,  PA  19103, 
proposes  to  amend  40  CFR  part  180  by 
establishing  a  regulation  to  permit 
residues  of  bifenthrin  ((2-methyl[l.l'- 
biphenyl]-3-yl)  methyl  3-(2-chloro-3,3,3- 
triflouro-l-propenyl)-2,2- 
dimethylcyclopropanecarboxylate)  in  or 
on  filberts  at  0.05  ppm  and  pistachios  at 
0.05  ppm.  (PM-13) 

8.  PP  2F4154.  Rohm  &  Haas  Co., 
Independence  Mall  West.  Philadelphia. 
PA  19105,  proposes  to  amend  40  QTl 
part  180,  by  establishing  a  regulation  to 
permit  residues  of  fenbuconazole 
(alpha-(2-(4-chlorophenyl)-ethyl)-alpha- 
phenyl-3-(lH-l,2,4-triazole)-l- 
propanenitrile)  and  its  metabolites  (5-(4- 
chlorophenyl)-dihydro-  3-phenyl-3- 


(methyl-lH-l,2,4-triazole-l-yl)-2-3H- 
furanone),  in  or  on  bananas  (pulp)  at 
0.05  ppm  and  banemas  (peel)  at  0.3  ppm. 
(PM-22) 

9.  PP  2F4155.  Rohm  &  Haas  Co., 
Independence  Mall  West,  Philadelphia, 
PA  19105,  proposes  to  amend  40  CFR 
180.443,  by  establishing  a  regulation  to 

ermit  residues  of  myclobutanil  (alpha- 
utyl-alpha-(4-chlorophenyl)-lH-l,2,4- 
triazole-l-propanenitrile),  and  both  the 
free  and  bound  forms  of  its  metabolite 
(alpha-(3-hydroxybutyl)-alpha-(4- 
chIorophenyl)-lH-l,2,4-triazole-l- 
propanenitrile)  in  or  on  cucurbit  crop 
group  at  0.5  ppm.  (PM-21) 

10.  FAP  2n5641.  Rhone-Poulenc  AG 
Co.,  P.O.  Box  12014,  2  T.W.  Alexander 
Drive,  Research  Triangle  Park.  NC 
27709,  proposes  to  amend  40  CFR  part 
185  by  establishing  a  food  additive 
regulation  to  permit  combined  residues 
of  aldicarb,  aldicarb  sulfoxide,  and 
aldicarb  sulfone  in  or  on  soybean  meal 
at  0.04  ppm.  (PM-19) 

11.  FAP  2H5642.  Whitmire  Research 
Laboratories,  Inc.,  3568  Tree  Court,  St. 
Louis,  MO  63122,  proposes  to  amend  40 
CFR  part  185  by  establishing  a  food 
additive  regulation  to  permit  residues  of 
whitmire  avert  (abamectin)  on  food¬ 
handling  preparation  and  serving  areas. 
(PM-13) 

12.  FAP  2H5643.  Office  of  IR-4.  Cook 
College,  P.O.  Box  231,  Rutgers.  State 
University  of  NJ,  New  Brunswick,  NJ 
08903-0231,  proposes  to  amend  40  CFR 
part  186  by  establishing  a  feed  additive 
regulation  to  permit  residues  of 
norflurazon  on  hops  (spent).  (PM-43) 

13.  FAP  2H5644.  Rohm  &  Haas  Co., 
Independence  Mall  West,  Philadelphia, 
PA  19105,  proposes  to  amend  40  ti'R 
part  185  by  establishing  a  food  additive 
regulation  to  permit  residues  of 
myclobutanil  in  or  on  dried  prunes. 
(PM-21) 

14.  FAP  2H5645.  Rhone-Poulenc  AG 
Co.,  P.O,  Box  12014,  2  T.W.  Alexander 
Drive,  Research  Triangle  Park,  NC 
27709,  proposes  to  amend  40  CFR  part 
185,  by  establishing  a  food  additive 
regulation  to  permit  combined  residues 
of  the  insecticide  thiodicarb  and  its 
toxic  metabolite,  methomyl,  in  or  on 
processed  hot  peppers  at  45.0  ppm. 
(PM-19) 

15.  FAP  2H5646.  IR-4.  Cook  College. 
P.O.  Box  231,  Rutgers,  State  University 
of  NJ,  New  Brunswick.  NJ  08903-0231, 
proposes  to  amend  40  CHI  part  186  by 
establishing  a  feed  additive  tolerance  for 
residues  of  the  insecticide  phorate  (0,0- 
diethyl-S-((ethylthio)methyl)phosphoro- 
dithioate)  and  its  cholinesterase- 
inhibiting  metabolites  in  or  on  feed, 
dried  and  spent  hops  at  2.0  ppm.  (PM- 
43) 

Authority:  7  U.S.C  136a. 
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Dated:  December  17. 1992. 

Lawrence  C.  CbIImii, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

IFR  Doc.  91-31570  Piled  12-29-92;  8:45  am] 
•Humc  COOK  wao-co-F 


[OPP^-34038;  FOL  4179-81 

Notice  of  Receipt  of  Requests  for 
Amendments  To  Delete  Usee  In  Certain 
Pesticide  Regtstratkme 

A6ENCV:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  Section 
6(f)(1)  of  the  Federal  Insecticicto, 
Fungicide  and  Rodenticide  Act  (FIFRA), 
as  amended,  EPA  is  issuing  a  notice  of 
receipt  of  request  fw  amendment  by 
registrants  to  delete  uses  in  certain 
pesticide  r^strations. 


DATES:  Ihsless  a  request  is  writhdrawn. 
the  Agency  will  approve  these  vob 
deletions  and  the  oeletioiia  will  become 
effective  on  March  30. 1993. 

FOR  ninTMER  MFORMATKM  CONTACT:  By 
mail:  James  A.  Hollins,  Office  of 
Pesticide  Programs  (H7502C). 
Environment^  Protection  Agency.  401 
M  Street,  SW,  Washington,  DC  20460. 
Office  location  fnr  ccenmercial  courier 
delivery  and  telephone  number.  Room 
220,  Cr^al  Mall  No.  2, 1921  Jeffersmi 
Da^  Fhghway,  Arlington,  VA,  (703) 
305-5761. 

SUPPUDyOENTARV  MFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide' |Mroduct  may 
at  any  time  request  that  any  of  its 
peetkide  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act  further 
provides  that,  before  actingpn  the 
request,  EPA  must  publish  a  notice  of 
receipt  of  any  such  request  in  the 


Federal  Register.  Tbmeafter,  the 
AdministratQr  may  approve  such  a 
request. 

n.  Intent  to  Delete  Uses 

This  notice  announces  receipt  by  the 
Agency  of  applications  from  registrants 
to  del^e  uses  in  the  six  pesticide 
registrations  listed  in  the  following 
Table  1.  These  registrations  are  listed  by 
registration  nuro)^,  product  names  and 
the  speciffc  uses  delved.  Users  of  these 
products  who  desire  continued  use  on  ‘ 
crops  or  sites  being  deleted  should 
contact  the  appHc^le  registrant  before 
March  30, 1993  to  discuss  withdrawal  of 
the  applications  for  amendment.  This 
90>day  period  will  also  permit 
interested  members  of  the  public  to 
intercede  with  registrants  prior  to  the 
Agency  approval  of  the  deletion. 


Table  1.  —  REGtsmAHONS  tmtm  Requests  for  AMENOMEtfrs  to  Delete  Uses  in  Certain  PEsnaoE  Registrations 


RetSsttatkA 

Na 

PfOductnaiMi 

Deleta  from  label 

000004-00196 

Benomyl  50%  W.P. 

Ornamentals,  bulbs  .  r 

000239-00568 

Ortho  Home  Orchard  Spray 

Plums,  piunae 

000802-00490 

MUIer  BeiKxnyt  Systsmic  Fungickto 

Owamanteto.  rasas,  Howors.  shade  trees  (toOar  spray  &  drench] 

0627ts-000t9 

N-Saive  24E  Mirogan  StabISzer 

Cotton,  stravrberrtes 

0627t»-000e0 

N-Sanra  24  NNrogaA  SlaMzar 

Coaort,  siratMbentoa 

062719-00114 

Baton  L.C. 

AtfaUa,  birdstoot  treloil,  ctouar  (atotoa.  todtoo  red).  eSred  seeded  tosuce 

The  following  Table  2,  includes  the  names  and  addresses  of  record  for  all  registrants  of  the  products  in  Table 
1,  in  sequence  by  EPA  company  number. 

Table  2.  —  Registrants  Requesting  Amenohicnts  to  Delete  Uses  m  Certain  PesTictoe  Registrations 


EPA 

conpany 

Na 


000004 

000239 

000802 

062719 


Conpany  nanw  and  addiats 


Bonide  Products.  Inc.,  Wurz  Averme,  Yorfcvlile,  NY  13495. 

Ctievron  Chemical  Co..  Ortho  Consumer  Products  DIv.,  940  Herrsley  St.  RichmomL  CA  94804. 
The  Chas.  H.  LMy  Co.,  7737  NE  KiWngstworth.  Portland.  OR  97218. 

OowElanco.  Quad  IV  9002  Purdue  Rd.  IndUtnapofls,  IN  46268. 


II.  Existing  Stocks  Provisions 

The  Agency  has  authorized  registrants 
to  sell  or  distribute  product  undw  the 
previously  approved  labeling  for  a 
period  of  18  months  after  approval  of 
the  revision,  unless  other  restrictions 
have  been  imposed,  as  in  spedal  review 
actions. 

Dated:  December  14, 1992. 

Douglas  D.  Campl, 

Director,  Office  of  Pesticide  Programs. 

[FR  Doc.  92-31449  Filed  12-29-92;  8:45  am) 
BttJJNG  COOC  SSSO-SO-F 


(OPP-t00114;  FRL-4159-21 

Oak  Ridge  National  Laboratory  and 
Martin  Marietta  Inc.;  Transfer  of  Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  is  a  notice  to  certain 
persons  who  have  sifomitted 
information  to  EPA  in  connection  with 
pesticide  information  requirements 
imposed  under  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (FFEICA).  The  Oak 


Ridge  National  Laboratory  (ORNL)  and 
Martin  Marietta  Inc.,  imder  an 
Interageiury  Agreement  (LAG)  will 
perform  work  for  the  EPA  Office  of 
Pesticide  Programs  (OPP)  and  will  be 
provided  access  to  certain  information 
submitted  to  EPA  under  FIFRA  and  the 
FFDCA.  Some  of  this  information  may 
have  been  claimed  to  be  confidential 
business  information  (CBI)  by 
submitters.  This  information  wii)  be 
transferred  to  ORNL  and  the  Martin 
Marietta  Inc.  cmisistent  with  the 
requirements  of  40  CFR  2.209(c)  and 
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2.308(i)(2).  This  transfer  will  enable 
ORNL  and  Martin  Marietta  Inc.  to  fulfill 
the  obligations  of  an  lAG  and  this  notice 
serves  to  notify  affected  persons. 

DATES:  ORNL  and  Martin  Marietta  In& 
will  be  given  access  to  this  information 
no  sooner  than  January  11, 1993. 

FOn  FUfTTHER  INFORMATION  CONTACT.  By 
mail:  Clare  Grubbs.  Program 
Management  and  Support  Division 
(H7502C),  Office  of  ^stidde  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  212,  Crystal  Mall  2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA.  (703) 
305-7560. 

SUPPLEMENTARY  INFORMATION:  Under  this 
lAG  DW89935060-01  which  supports 
the  OPP  re^latory  efforts,  the 
Biomedical  and  Environmental 
Information  Analysis  Section  of  the 
Health  and  Safety  Research  Division  at 
ORNL  will  assist  OPP  in  developing 
uniform  standards  for  evaluating  ocular 
toxicity. 

OPP  has  determined  that  the  LAG 
herein  described  involves  work  that  is 
being  conducted  in  connection  with 
FIFRA,  in  that  pesticide  chemicals  will 
be  the  subject  of  certain  evalt^ons  to 
be  m^de  under  this  lAG.  These 
evaluations  may  be  used  in  subsequent 
regulatory  decisions  under  FIFRA. 

Some  of  this  information  may  be 
entitled  to  confidential  treatment  The 
information  has  been  submitted  to  EPA 
imder  sections  3, 4, 6,  and  7  of  FIFRA 
and  under  sections  408  and  409  of 
FFDCA. 

In  accordance  with  the  requirements 
of  40  CFR  2.209(c).  2.307(h).  and 


2.308(h)(2),  this  lAG  with  ORNL  and 
Martin  Me^etta  Inc.,  prohibits  use  of  the 
information  for  any  purpose  other  than 
the  purposes  specified  in  this  lAG; 
proUbits  disclosure  of  the  information 
in  any  form  to  a  third  party  without 
prior  written  approval  from  the  Agency; 
and  requires  that  each  official  and 
employee  sign  an  agreement  to  protect 
the  informafion  from  unauthorized 
release  or  compromise.  No  information 
will  be  provided  imtil  the  above 
requirements  have  been  fully  satisfied. 
Rerords  of  information  provided  under 
this  lAG  will  be  maintained  by  the 
Project  Officer  for  this  contract  in  OPP. 

All  information  supplied  to  ORNL 
and  Martin  Marietta  Inc.  by  EPA  for  use 
in  connection  with  this  lAG  will  be 
returned  to  EPA  when  ORNL  and 
Martin  Marietta  Inc.  have  completed 
their  work. 

Dated:  December  16, 1992. 

Susan  H.  Wayland, 

Acting  Director.  Office  of  Pesticide  Programs. 
[FR  Doc.  92-31306  Filed  12-29-92;  8:45  am) 
BMJJNQ  CODC  SSaO-5»-f 


[OPP-66169;  FRL  4176-3] 

Notice  of  Receipt  of  Requests  to 
Voluntarily  Cancel  Certain  Pesticide 
Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUimARY:  In  accordance  with  Section 
6(f)(1)  of  the  Federal  Insecticide^ 
Fungicide  and  Rodentidde  Act  (FIFRA), 


as  amended,  EPA  is  issuing  a  notice  of 
receipt  of  requests  by  registrants  to 
voluntarily  cancel  certain  pesticide 
registrations. 

DATES:  Unless  a  request  is  withdrawn  by 
March  30, 1993,  orders  will  be  issued 
cancelling  all  of  these  registrations. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins,  Office  of 
Pestidde  Programs  (H7502C). 
Environmental  Protection  A^ncy,  401 
M  Street  SW,  Washington,  DC  20460. 
Ofiice  location  for  commercial  courier 
delivery  and  telephone  number  Room 
220,  Crystal  Mall  No.  2. 1921  Jefierson 
Davis  Highway,  Arlington,  VA|  (703) 
305-576^. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  the  Federal 
Insectidde,  Fungicide  and  Rodentidde 
Act  (FIFRA),  as  amended,  provides  that 
a  pestidde  registrant  may,  at  any  time, 
request  that  any  of  its  pestidde 
registrations  be  cancelled.  The  Act 
fiu^er.provides  that  EPA  must  publish 
a  notice  of  receipt  of  any  sudi  request 
in  the  Federal  Register  before  acting  on 
the  request. 

IL  Intent  to  Cancel 

This  Notice  annormces  receipt  by  the 
Agency  of  requests  to  cancel  some  46 
pestidde  products  registered  under 
Section  3  or  24(c)  of  FIFRA.  These 
registrations  are  listed  in  sequence  by 
registration  number  (or  company 
number  and  24(c)  number)  in  the 
following  Table  1: 


Table  1.  —  Registrations  With  Pending  Requests  for  Cancellation 


Registration  Na 

Product  frame 

Chemical  name 

000100  MT-e2-0006 

Gas  carUdge  (as  a  device  for  tNjnowing  wrimal  con- 

troO 

000475-00218 

MSdew  INIzard 

Sodkmi  hypochlorite 

000475-00224 

Sani-Flush  4  Month  Automatic  Bowl  Claaner 

Calcium  hypochlotite 

000475-00296 

Outdoor  RepeSent  lor  Dogs  and  Cats 

Methyl  rxinyl  Icetona 

000475-00298 

Indoor  Repelent  for  Dogs  and  Cats 

Methyl  nonyl  ketone 

000476  GA-B2-O01S 

Dyfonate  10-0 

O^thyl  Sphenyi  ethyfphosphonodllhloate 

000655-00345 

Prentox  M^hoxychlor  Technical  100% 

Methoxychlor  (2,2-bf6(p^nelhoKyphenyl)-t,1.1-trfchlO'oelhana ) 

001001-00004 

PMAS  Fungicide  for  Winter  Turf  Diseases 

Phenylmercuric  acetate 

001258-00004 

Lo-Bax  Special 

Calcium  hypochlorita 

001258-00911 

06n  HTH  Granutar  Dry  Chlorine-60  for  Swimming 

Pools 

Calcium  hypochkMlte 

001258-00915 

ONnMUdew-Rid 

Calcium  hypochkxtta 

001258-00919 

ONn  Instant  MHdew  Rid 

Calcium  hypochkxlts 

001258-00971 

OUn  Minute  MHdew  Rid 

Calcium  hypochlorita 

001258-00978 

OMn  HTH  Dry  ChlorInator  Grerwiar  •  62 

Caidum  hypochlorite 

001258-00979 

OHn  HTH  Dry  Chlorinator  Tablets  •  62 

Caidum  hypochlorlts 

001258-01058 

Caidum  Hypochlorite  Sanitizer  Tablets  -55 

Caidum  hypochlortle 
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Table  1.  —  Registrations  With  Pending  Requests  for  Cancellation— Continued 


Registration  No. 

Product  name 

Chemical  name 

0012S8-01063 

Calcium  Hypochiofita  Sanitizer  Granular-60 

Calcium  hypochlortte 

001258-01067 

Caldum  Hypochlorite  Sanitizer  Tablets-50 

Calcium  hypochiorlts 

001258-01068 

Calcium  Hypochlorite  Sanitizer  Qranular-55 

Calcium  hypochlorite 

001258-01098 

HTH  Phis  Superchlorinator  and  Shock  Treatment 

Calcium  hypochlortte 

001258-01110 

HTH  System  III  Tablets 

Calcium  hypochlortte 

Copper  auNate 

001258-01111 

HTH  System  II  Tablets 

Calcium  hypochlortte 

Copper  suMate 

001258-01112 

HTH  Super  System  Tablets 

Calcium  hypochlortta 

Copper  suHate 

001258-01114 

HTH  System  III  Granular 

Calcium  hypochlortts 

Copper  suHate 

001258-01115 

HTH  System  II  Granular 

Calcium  hypochlorite 

Copper  sulfate 

001258-01116 

HTH  Super  System  Granular 

Calcium  hypochlortte 

Copper  suitate 

001258-01118 

HTH  System  II  Superchlorinator  Shock 

Calcium  hypochlortta 

Copper  sulfate 

001258-01119 

HTH  System  III  Superchlorinator  Shock 

Calcium  hypochloitte 

Copper  sulfate 

001258-01120 

HTH  Super  System  Superchlorinator  Shock 

Calcium  hypochlorite 

Copper  sulfate 

^  001258-01121 

HTH  Granular  -  S 

Calcium  hypochlorite 

001258-01122 

HTH  Superchlorinator  Shock  -  S 

Calcium  hypochiorlta 

001258-01149 

HTH  Duration  Phis  Tablets 

Calcium  hypochlortta 

ADcyr  dimethyi  benzyl  ammonium  chlottde  *(100%  C14) 

001258-01150 

HTH  Super  Duration  Tablets 

Calcium  hypochlortta 

DHsobutylphertoxyethoxyathyl  dbitethyl  benzyl  ammonium  chlortde 

004758-00026 

Holiday  Aerogel  Powder  Dries  Up  Roaches 

(ButylcatbitylX6-ptDpylplperonyf)  ether  80%  and  related  compounds  20% 

Pyrethrlns 

SWeagei 

007368-00020 

Sani-Clor  Bleach 

Sodium  hypochlortte 

009444-00078 

Purge  Flea  &  Tick  Insecticide  Powder 

1  -Naplhyl- AFmethylcarbamate 

(Butylcart>ityl)<6-propylplperony1)  ether  80%  and  related  compounds  20% 

Pyrethrlns 

Silica  gel 

012014-00030 

Pooicara  Che  Granules 

Calcium  hypochlorite 

012014-00038 

Pooicare  CHC  Tablets 

Calcium  hypochlorite 

033660-00034 

Atrazlne  Technical  II 

2-Chloro-4-(ethylamlno)-6-(lsoprDpylamlno)-s-trtazlna 

037621-20001 

Cheml-Cal 

Sodhim  hypochlorite 

045159-20002 

Hypo-Cio  Chlorinating  Solution 

Sodium  hypochlortta 

045639-00053 

Antor  Herbicide 

AFChloroacetyl-AF(2.6-diethylphenyl)glyclne,  ethyl  ester 

045639-00054 

Antor  4ES  Herbicide 

N<;hioroacelyl-N^2,6-diethylphenyl)glycine,  ethyl  ester 

049403-00008 

Sanitized  Brand  SK 

2.2‘-Thlobi8(4-chlorophenoO 

049403-00018 

Nipadde  F-40 

2.2'-Thlobls(4-chloropheool) 

056899-20007 

Sodium  Hypochlortte 

Sodhim  hypochlorite 

Unless  a  request  is  withdrawn  by  the  registrant  within  90  days  of  publication  of  this  notice,  orders  will  be  issued 
cancelling  all  of  these  registrations.  Users  of  these  pesticides  or  anyone  else  desiring  the  retention  of  a  registration 
should  contact  the  applicable  registrant  directly  during  this  90  day  period.  The  following  Table  2  includes  the  names 
and  addresses  of  record  for  all  registrants  of  the  products  in  Table  1,  in  sequence  by  EPA  Company  Number. 
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Table  2.  —  Reqistrm^ts  Rbiuestinq  Voluntary  Cancellation 

EPA 

company 

Na 

Company  name  and  address 

000100 

000475 

000476 

000655 

001001 

001258 

004758 

007368 

009444 

012014 

033660 

037621 

045158 

045639 

049403 

056899 

C^-Getgy  Coip.,  Box  18300,  OroenstXMO,  NC  27419. 

ReckM  &  Coiaman  Household  Products,  1655  VaSay  Rd.  Waynsi,  NJ  07474. 

Stauffer  Chemical  CD./ICi  Americas  Ina.  Agricultural  Products,  Concord  Pfce  A  Neiir  Murphy  Rd.  WOmlngtoa,  DE  19697. 

PrsnUss  Inc..  C.  B.  2000  Floral  Park.  NY  11002. 
deary  W  A  Coip..  1049  Somerset  Si.  Somerset  NJ  08873. 

ONn  Corp.,  Box  586,  Cheshire.  CT  0e4ia 

Pet  Chemicais,  Box  18993.  Memphis,  TN  38181. 

Grow  Group,  Ina,  2501  Malt  Ava,  Ctty  Of  Commerce,  CA  90040. 

Waterbury  Companies  Ina,  100  Calhoun  St.,  Box  640,  Indspendence,  LA  70443. 

A  &  V  ma.  N62  W22632  VUage  Drive,  Sussex.  Wt  53069.  - 

Industrial  Prodottt  c/0  Pazlanos  Assoa,  1338  G  9t  S.E..  Washington,  DC  20003. 

American  Bleach  Mfg  Co..  3600  Chamberlain  Ln.  i220.  Loulav«e.  KY  40241. 

MoMe  Water  Techrwiogy,  Box  14867,  Memphis.  TN  36114. 

NOR-AM  Chemicat  Co..  3509  SNversIde  Rd.,  WMmingtoa,  OE  19603. 

Mpa  Labs,  toe.,  c/0  Pazlanos  Assoa,  1338  G  St  S£.,  Washtogtort,  DC  20003. 

RMI  Titanium  Co  •  Sodium  Plant  (an  Ohio  Corp.),  Box  268,  Mies,  OH  44446. 

IIL  L4MS  of  Active  Ingredients 

Unless  these  requests  for  cancellation  are  withdrawn,  two  pesticide  active  ingredients  will  no  longer  appear  in 
any  registered  products.  Those  who  are  concerned  about  the  potential  loss  of  these  active  ingredients  for  pesticidal 
use  are  encouraged  to  work  directly  with  the  registrants  to  explore  the  possibiHty  of  their  withdrawing  the  request 
for  cancellation.  These  active  ingredients  are  listed  in  the  follo^ng  Table  3  with  the  EPA  Company  Number  of  their 
registrants. 


Table  3.  —  Active  Inorewents  Which  Would  Disappear  As  A  Result 


EPA 

company 

Chemical  name/CAS  No. 

Na 

049403 

045639 

Thiobls(4-chlorophenol)  (97-24-5) 
Chlo«oaoe>yFAH2.e-dtothytphar>yt)gh>clna,  atfiyl  aster 

< 

IV.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  James  A. 
Hollins,  at  the  address  given  above, 
postiiiariced  before  Mai^  30. 1993.  This 
written  withdrawal  of  the  request  for 
cancellation  will  apply  only  to  the 
applicable  6(f)(1)  request  listed  in  this 
notice.  If  the  product(s)  have  been 
subject  to  a  previous  cancellation 
action,  the  effective  date  of  cancellation 
and  all  other  provisions  of  any  earlier 
cancellation  action  are  controlling  The 
withdrawal  request  must  also  include  a 
commitment  to  pay  any  reregistration 
fees  due.  and  to  fulflll  any  applicable 
unsatisfied  data  requirements. 

V.  Provisions  for  Disposition  of  Existing 
Stocks 

The  eflective  date  of  cancellaticHi  will 
be  the  date  of  the  cancellation  order. 
The  orders  eflecting  these  requested 
cancellations  will  generally  permit  a 


registrant  to  sell  or  distribute  existing 
stocks  for  l>year  after  the  date  the 
cancellation  request  was  received.  This 
policy  is  in  accordance  with  the 
Agency’s  statement  of  policy  as 
prescribed  in  Federal  Register  No.  123. 
Vol.  56.  dated  June  26. 1991.  Exceptions 
to  this  general  rule  will  be  made  if  a 
product  poses  a  risk  concern,  or  is  in 
noncompliance  with  reregistration 
requirements,  or  is  subject  to  a  data  call- 
in.  In  all  cases,  product-specific 
disposition  dates  will  be  given  in  the 
cancellation  orders. 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
eHective  date  of  the  cancellation  action. 
Unless  the  jHovisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 
hands  of  dealers  or  users  can  be 
distributed,  sold  or  used  legally  until 
tiiey  are  exhausted,  provid^  tW  such 
further  sale  and  use  comply  with  the 


EPA-approved  label  and  labeling  of  the 
affected  product(s).  Exceptions  to  these 
general  rales  will  be  made  in  specific 
cases  when  more  stringent  r^trictions 
on  sale,  distribution,  or  use  of  the 
products  or  their  ingredients  have 
already  been  imposed,  as  in  Special 
Review  actions,  or  where  the  Agency 
has  identified  significant  potential  risk 
concerns  associated  with  a  particular 
chemical 

Dated:  December  14. 1992. 

Douglas  D.  Camp*. 

Director,  Office  of  Pesticide  Programs. 

(FR  Doc  92-31448  Filed  12-29-92;  8:45  am| 
MUMO  CODE  ssao-ao-v 
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[OPP-180881;  FRL  4181-2] 

Receipt  of  Application  for  Emergency 
Exemption  to  Use  Hydrogen 
Cyanamide;  Solicitation  of  Public 
Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  Texas 
Department  of  Agriculture  (hereafter 
referred  to  as  the  "Applicant")  to  use 
the  pesticide  hydrogen  cyanamide  (CAS 
420-04-2)  on  up  to  5,000  acres  of  peach 
trees  as  a  growth  regulator,  to  break 
peach  tree  dormancy.  The  Applicant 
proposes  the  use  of  a  new  chemical; 
therefore,  in  accordance  with  40  CFR 
166.24,  l^A  is  soliciting  public 
comment  before  making  the  decision 
whether  or  not  to  grant  the  exemption. 
DATES:  Comments  must  be  received  on 
or  before  January  14, 1993. 

ADDRESS:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-l 80881,”  should  bo 
submitted  by  mail  to:  Public  Docket  and 
Freedom  of  Information  Section,  Field 
Operations  Division  (H7S06C),  Office  of 
Pesticide  Programs,  ^vironmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  D.C.  20460.  In  person, 
bring  comments  to:  Rm.  1128,  Crystal 
Mall  #2, 1921  Jefierson  Davis  Hi^way, 
Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information.” 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
commepts  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1128,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
horn  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrea  Beard,  Registration 
Division  (H7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
D.C.  20460.  Office  location  and 
telephone  number:  Rm.  718,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA,  (703-305-7890). 


SUPPLEMENTARY  MFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  his  discretion,  exempt  a  State  agency 
from  any  registration  provision  of 
FIFRA  if  he  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  specific 
exemption  for  the  use  of  Dormex  on 
peach  trees  as  a  mourth  regulator  to 
break  the  trees’  dormancy  period. 
Information  in  accordance  with  40  CFR 
part  166  was  submitted  as  part  of  this 
revest. 

The  Applicant  states  that  a  serious 
situation  could  be  developing  in  Texas, 
due  to  the  unusually  warm  winter 
temperatures,  which  are  likely  to  result 
in  inadequate  chilling  hours  required  to 
break  peach  dormancy.  Each  peach 
variety  requires  a  certain  number  of 
"chilling  hours”  (hours  below  45®F) 
during  the  winter  to  resume  normal 
growth  in  the  spring.  Insufficient 
chilling  results  in  lack  of  leaves,  and 
fruit  a^rtion.  Peach  varieties  grown  in 
Texas  require  anywhere  from  350  up  to 
600  chilling  hours  to  break  their 
dormancy  period.  The  Applicant  claims 
that  peaches  that  are  as  little  as  100 
hours  short  on  their  chilling  hours  will 
have  yields  reduced  by  one-half  or 
more,  and  the  fruit  will  likely  be  of  too 
poor  quality  to  pack  for  shipment.  If 
they  are  200  hours  short  of  their  chilling 
requirement,  a  total  crop  failure  often 
results.  Trees  which  are  200  hours  or 
more  short  on  chilling  requirement 
fiiequently  have  major  limbs  die  and 
produce  a  reduced  crop  the  following 
year. 

Some  meteorologists  are  predicting 
warmer  than  normal  temperatures  for 
Texas  for  this  winter.  The  Applicant 
states  that  in  a  low  chilling  year  (such 
as  occurred  in  1989),  production  can  fall 
to  one-half  of  normal.  It  is  estimated 
that  in  a  moderately  low  chilling  winter, 
about  25  percent  of  the  peach  trees  in 
the  state  of  Texas  would  sufier  from  lack 
of  chilling.  Based  on  the  farm  gate  value 
for  peaches  in  1991  of  $8.7  million,  a  25 
percent  loss  in  production  would 
represent  a  dollar  loss  of  up  to  $2.2 
million  for  Texas  peach  growers.  The 
Applicant  states  that  since  peaches  are 
a  labor-intensive  crop,  they  also  provide 
thousands  of  jobs,  and  are  an  important 
component  of  the  economies  of  many 
Texas  counties. 

The  Applicant  plans  to  treat  up  to 
5,000  acres  using  up  to  7,337  gallons  of 
product  (30,000  pounds  active 
ingredient).  A  single  application  would 
be  applied  (if  conditions  warrant) 
during  mid-winter  (usually  mid- 
January-first  week  in  February)  in  the 


requested  areas  of  treatment,  4-6  weeks 
before  normal  bud  break.  A  0.5  to  1.5 
percent  Dormex  plus  0.25  percent  non¬ 
ionic  surfactant  solution  would  be 
prepared  in  water  to  make  100  gallons 
of  spray  solution.  Fifty  to  100  gallons  of 
finished  spray  per  mature  acre  would  be 
applied  using  an  air  blast  sprayer  or 
handgun. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  publication  of  a  notice  of 
receipt  of  an  application  for  a  specific 
exemption  proposing  use  of  a  new 
chemical  (i.e.,  an  active  ingredient  not 
contained  in  any  currently  registered 
pesticide).  Such  notice  provides  for  the 
opportunity  for  public  comment  on  the 
application.  Accordingly,  interested 
persons  may  submit  written  views  on 
this  subject  to  the  Field  Operations 
Division  at  the  address  above. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Texas  Department  of  Agriculture. 

Dated:  December  15, 1992. 

Lawrence  E.  Culleen, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

(PR  Doc.  92-31447  Filed  12-29-92;  8.45  am) 
BILUNO  COOC  (SM-SO-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

(Report  No.  CL-93-36] 

Common  Carrier  Public  Mobile 
Information;  Dates  and  Rling 
Requirements  for  Applications  for 
Cellular  Radio  Unserved  Areas 

December  23, 1992. 

Initial  cellular  radio  licensees  are 
given  five  years  to  construct  and  expand 
their  cellular  systems.  After  the  five- 
year  fill-in  period  expires,  the  areas  in 
which  the  initial  licensees  are  not 
providing  service  are  defined  as 
"unserved  areas.”  Rules  have  now  been 
completed  for  accepting  applications  for 
the  unserved  areas.  The  Commission’s 
cellular  radio  unserved  area  rules 
establish  a  two  phase  application 
processing  procedure  for  all  markets.  In 
Phase  I,  applications  may  be  filed 
during  specified  filing  windows  for  any 
unserved  area  that  may  exist  on 
fi«quency  blocks  within  each  market.  In 
Phase  II,  unserved  area  applications  will 
be  processed  on  a  first  come,  first  served 
basis.  Phase  II  will  begin  for  a  frequency 
block  in  a  market  on  the  121st  day  after 
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the  Phase  I  license  authorization  is 
granted,  imless  no  Phase  I  applications 
are  received  during  the  filing  window, 
in  which  case  Phase  II  will  begin  the 
next  d^. 

Ten  filing  windows  beginning  March 
10. 1993  and  mding  May  12. 1993  are 
designated  herein  for  filing  Phase  I 
applications  for  unserved  areas.  Specific 
filing  dates  for  markets  and  frequency 
blocks  are  listed  on  pages  5  through  14 
of  this  notice.  The  list  includes  the 
frequency  blocks  in  markets  in  which 
the  fill-in  period  expired  or  will  expire 
on  or  before  March  15, 1993.  Also 
included  in  the  list  is  a  frequency  block 
in  a  market  in  which  no  applications 
were  filed,  and  frequency  olocks  in 
markets  where  the  authorizations  were 
cancelled  for  failure  to  construct  This 
list  does  not  indicate  whether  there  is 
any  imserved  area,  but  merely  specifies 
filing  windows  for  the  acceptance  of 
applications.  Applicants  must 
determine  the  availability  of  unserved 
areas  within  the  frequency  blocks  of 
specific  markets  by  researching  the 
commission’s  station  files  and^ 
reviewing  the  cellular  System 
Informational  Updates  (SIUs)  filed  by 
the  licensees. 

No  further  public  notice  will  be  made 
regarding  future  filing  windows. 
Applicants  are  reminded  that  section 
22.924(a)  of  the  Commission’s  Rules 
automatically  establishes  the  filing  dates 
for  imserved  area  applications  for 
frequency  blocks  in  markets  in  which 
the  fill-in  period  expires  after  March  IS, 
1993,  as  the  31st  day  after  the  system’s 
fill-in  period  expires.  Because  of  this, 
filing  dates  for  some  additional 
frequency  blocks  within  other  meu-kets 
may  occur  within  the  March  10  through 
May  12, 1993  period  specified  in  the 
lists  on  pages  5  throu^  14  of  this 
notice. 

Phase  I  applications  for  unserved 
areas  have  a  one  day  filing  window. 
Applications  filed  l^fore  this  window 
will  be  dismissed  as  untimely  filed. 
Applications  filed  after  this  window 
also  will  be  dismissed  as  untimely  filed, 
unless  no  applications  are  filed  during 
the  filing  window,  in  which  case  the 
applications  will  be  processed  as  Phase 
n  applications. 

All  applications  must  be  filed  with 
the  Commission  at  Pittsburgh, 
Peansylvania.  Applications  sent  via 
U.S.  Postal  Service  must  be  addressed  as 
follows:  Federal  Communications 
Commission,  Unserved  Cellular-Market 

No. _ *,  3  Mellon  Bank  Center,  525 

William  Penn  Way,  P.O.  Box  358862, 
Pittsburgh.  PA  15251-5862. 

*  Note:  This  address  should  include 
Market  No.  and  specify  Block  A  or  B,  e.g., 

123  A. 


Applications  shipped  via  courier  or 
hand  carried  must  be  brought  to  the 
following  address  during  the  24-hour 
period  for  that  day  (mii^ght  to 
midnight):  Federal  Communications 
Commission,  Unserved  Cellular  Filing. 

3  Mellon  Bank  Center,  525  William 
Penn  Way,  Pitt^urgh,  PA  15259. 

Format  of  Applications 

Phase  I  applications  must  consist  of: 

(1)  a  completed  transmittal  sheet  (FOC 
Form  464),  a  copy  of  which  is  attached 
hereto  (see  page  4  and  the  attachment 
hereto);  (2)  a  $230  filing  fee;  and  (3)  a 
sealed  5"  x  7.5"  envelope  containing 
two  microfiche  copies  of  the 
application. 

Applications  must  be  prepared  in 
accordance  with  sections  22.6  and 
22.924  of  the  Commission’s  Rules. 

*  Each  microfiche  must  be  labeled  at 
the  top  with  the  Applicant’s  Name, 
Market  Number.  M^et  Name,  and 
Frequency  Block.  For  example: 

Jones,  Robert  Market  #123,  Santa 
Rosa-Petaluma,  CA  Frequency  Block 
A 

*  One  microfiche  jacket  must  be 
labeled  ’’Original’*  and  the  other  jacket 
must  be  labeled  ’’Copy." 

*  The  microfiche  must  be  black  and 
white  (purple  or  blue  microfiche  are 
unacceptable  because  they  do  not 
produce  readable  paper  copies),  and  the 
’’original"  microfiche  must  be  of 
archival  quality. 

*  The  5"  x  7.5"  microfiche  envelope 
must  be  clearly  labeled  with  the 
Applicant’s  Name.  Market  Number. 
Market  Name,  and  the  Frequency  Block 
as  specified  by  section  22.6(d)(3)(v). 

*  The  c^fication  required  under 
section  22.924(c)  is  included  on  Form 
FCC  464,  ’’Transmittal  Sheet  for  Cellular 
Applications  for  Unserved  Areas." 
Applicants  are  required  to  submit  the 
transmittal  sheet  as  the  first  page  of  the 
application  (i.e..  immediately  inside  the 
cover). 

Receipt  Copies 

Applicants  wishing  a  stamped  receipt 
copy  of  the  transmittal  sheet  must 
provide  an  additional  copy  for  each 
application  submitted. 

*  Applications  that  are  mailed  or 
shipp^  via  courier  must  contain  a  self- 
addressed  stamped  envelope  of 
sufficient  size  to  accommci^te  the 
stamped  receipt  copy  to  be  returned. 

The  stamped  receipt  copy  of  the 
transmittal  sheet  and  the  self-addressed 
stamped  envelope  must  be  placed  inside 
the  mailing  envelope  but  on  top  of  the 
application.  If  the  request  for  the 
stamped  receipt  copy  is  submitted  in 
any  other  format,  the  application  wrill  be 


processed  but  the  copy  will  not  be 
stamped  and  returned. 

*  When  hand  delivering  an 
application,  the  stamped  receipt  copy 
must  be  attached  to  the  outside  of  the 
9"  X  12"  envelope  containing  the 
application  and  will  be  stamped  and 
returned  when  presented  to  ffie 
acceptance  clerk. 

Points  to  Remember 

1.  Each  application  with  associated 
materials  (transmittal  sheet,  check  or 
money  order,  and  5"  x  7.5"  microfiche 
envelope)  must  be  separately  packaged 
in  a  9"  X 12"  outer  envelope. 

2.  A  completed  transmittal  sheet  (FUC 
Form  464)  is  required  with  each 
application.  It  must  be  signed  in  ink 
(preferably  not  black  ink).  See  section 
22.924(c)(l)(i)(E)  of  the  Commission’s 
Rules. 

3.  The  microfiche  must  be  of  a  signed 
copy  of  the  application,  be  properly 
ladled  and  enclosed  in  a  properly 
labeled  envelope.  The  information 
(Applicant’s  Name,  Market  Number, 
Market  Name  and  Freouency  Block)  on 
the  top  of  the  microfidie,  on  the 
microfiche  envelope,  and  on  the 
transmittal  sheet  must  all  agree. 

4.  The  reduced  map  must  be  included 
in  the  microfiche  copies  of  the 
application. 

5.  No  extraneous  material  (such  as 
transmittal  letters)  should  be  submitted. 

6.  The  market  name  and  number  must 
match. 

7.  A  single  check  or  money  order  in 
the  amount  of  $230  (made  payable  to 
the  Federal  Commuffications 
Commission)  must  be  included  with 
each  application.  The  submission  of 
cash  is  strongly  discouraged. 

8.  Postdated,  third  party,  or 
dishonored  checks  will  result  in 
automatic  dismissal  of  the  application. 

9.  For  applications  delivered  by  any 
means  other  that  the  U.S.  Postal  Sendee, 
the  market  number  and  frequen^.^  lAock 
must  appear  in  the  lower  left  h .  ui 
comer  of  the  9"  x  12"  outer  envelope. 

10.  The  9"  x  12"  outer  envelope  may 
be  placed  inside  a  shipping  envelope 
when  applications  are  shipped  by 
couriers  which  use  special  shipping 
envelopes. 

11.  DO  NOT  submit  FAA  Form  7460- 
1  to  the  Federal  Aviation 
Administration  at  the  time  of  filing  the 
Phase  I  application.  See  section 
22.924(c)(4)  of  the  Conunissloa’s  Rules. 

12.  Applications  will  not  be  accepted 
under  the  backup  filing  procedures 
allowing  unofficial  copies  to  be  filed 
and  date  stamped  at  the  Commission’s 
Washington,  DC  office,  together  with 
evidence  of  timely  shipment  to 
Pittsburg.  Applications  will  be 


Federal  Register  /  Vol.  57,  No.  251  /  Wednesday,  December  30,  1992  /  Notices 


62341 


N 


considered  untimely  if  not  filed  in 
Pittsburgh  within  the  specified  time 
period.  Accordingly,  applicants  will  not 
receive  an  extra  day  in  which  to  file. 

Transmittal  Sheet 

Attached  is  a  copy  of  Form  FCC  464, 
“Transmittal  Sheet  for  Cellular 
Applications  for  Unserved  Areas” 
which  must  be  filed  with  each  cellular 
application.  You  may  make  copies  of 
the  attached  form  for  your  use. 
Applicants  should  use  the  January  1992 
edition  of  the  transmittal  sheet  which 
was  designed  specifically  for  unserved 
area  applications.  Applications  with 
previous  editions  of  the  transmittal 
sheet  will  not  be  acceptable  for  filing. 
The  Commission  will  not  accept 
computer-generated  versions  of  the 
transmittal  sheet.  You  may  obtain  a 
limited  number  of  copies  of  the  FCC  464 
form  in  the  Public  Forms  Self-Service 
Center,  room  L-17, 1919  M  Street,  NW., 
Washington,  DC.  Additional  copies  of 
the  forms  may  be  ordered  by  calling 
202-632-FORM  or  by  writing  to: 

Federal  Communications  Commission, 
Forms  Distribution  Center,  2803  52nd 
Avenue,  Hyattsville,  MD  20781. 

The  following  items  MUST  be 
completed  on  the  transmittal  sheet; 

1(a)  Name 

1(b)  Mailing  Address 
1(c)  Second  line  of  mailing  address  (use 
only  if  needed  to  show  complete 
address) 

1(d)  City 
1(e)  State 
1(f)  Zip  Code 

1(^  Call  Sign  (use  only  if  application  is 
for  an  existing  system) 

1(h)  Tel^hone  Number 
2(c)  Fee  Due 

3(a)  Market  No.  and  Block  (Use  line  1 
only  for  Phase  I  applications.  Lines  2- 
4  will  be  applicable  for  Phase  n 
applications.) 

3(b)  Market  Name 

4  Certification  (The  Date  Signed,  Typed/ 
Printed  Name,  Signature,  and  Typed/ 
Printed  title  bloc^  must  be 
completed. 

5  Contact  Representative  (Complete  if 
applicable) 

For  further  information  contact  Steve 
Markendorff  at  202-653-5560. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Acceptance  of  Applications  for 
Cellular  Unsenred  Areas 


March  10.  1993 
390  A  Idaho  3 — 
Lemhi. 

525  A  Montana 
3 — Phillips. 


485  A  Minnesota 
4 — Lake. 

650  A  Tennessee 
8 — ^Johnson. 


Acceptance  of  Applications  for 
Cellular  Unserved  Areas— Continued 

Acceptance  of  Applications  for 
Cellular  Unserved  Areas — Continued 

722  A  Wyoming 

733  B  American 

35  A  Sac- 

35  B  Sac- 

5 — Converse. 

Samoa. 

ramento,  CA. 

ramento,  CA. 

1  A  New  York, 

1  B  New  York, 

36  A  Memphis, 

36  B  Memphis, 

NY, 

NY. 

TN/AR/MS. 

TN/AR/MS. 

2  A  Los  Ange- 

2  B  Los  Ange- 

37  A  Louisville, 

37  B  Louisville, 

les.CA. 

les,  CA. 

KY/IN. 

KY/IN. 

3  A  Chicago,  II- 

3  B  Chicago.  11- 

38  A  Providence, 

38  B  Providence, 

linois. 

linois. 

RI/MA. 

RI/MA. 

4  A  Philadel- 

4  B  Philadel- 

39  A  Salt  Lake 

39  B  Salt  Lake 

phia,  PA. 

phia,  PA. 

Qty-Ogden,  UT. 

City-Ogden,  UT. 

5  A  Detroit, 

5  B  Detroit, 

40  A  Dayton, 

40  B  Dayton, 

Michigan. 

Michigan. 

Ohio. 

Ohio. 

6  A  Boston,  MA 

6  B  Boston, 

41  A  Dir- 

41  B  Bir- 

7  A  San  Fran- 

MA. 

7  B  San  Fran- 

mingham,  AL. 

42  A  Bridgeport. 

mingham,  AL. 

42  B  Bridgeport, 

cisco,  CA. 

cisco,  CA. 

CT. 

CT. 

8  A  Washing- 

8  B  Washing- 

43  A  Norfolk, 

43  B  Norfolk, 

ton,  D.C. 

ton,  DC 

VA/NC 

VA/NC 

9  A  Dallas, 

9  B  Dallas, 

44  A  Albany, 

44  B  Albany, 

Texas. 

Texas. 

New  York. 

New  York. 

10  A  Houston, 

10  B  Houston. 

45  A  Oklahoma 

45  B  Oklahoma. 

Texas. 

Texas, 

Qty,  OK. 

Qty,  OK. 

11  A  St.  Louis, 

11  B  St.  Louis, 

46  A  Nashville, 

46  B  Nashville, 

MO/IL. 

MO/IL. 

TN. 

TN. 

12  A  Miami, 

12  B  Miami, 

47  A  Greensboro, 

47  B  Greensboro, 

Florida. 

Florida. 

NC 

NC 

13  A  Pitt^urgh, 

13  B  Pittsburgh, 

48  A  Toledo, 

48  B  Toledo. 

PA. 

PA. 

OH/MI. 

OH/MI. 

14  A  Baltimore, 

14  B  Baltimore, 

49  A  New 

49  B  New 

MD. 

MD. 

Haven,  CT. 

Haven,  CT. 

IS  A  Minneapo- 

IS  B  Minneapo- 

50  A  Honolulu, 

50  B  Honolulu, 

lU.  MN/WL 

lis  MN/WI. 

Hawaii. 

Hawaii. 

16  A  Qeveland. 

16  B  Qeveland, 

51  A  Jackson- 

51  B  Jackson- 

Ohio. 

OH. 

ville,  fL 

ville,  FL. 

17  A  Atlanta, 

17  B  Atlanta, 

52  A  Akron, 

52  B  Akron, 

Georgia. 

Georgia. 

Ohio. 

Ohio. 

18  A  San  Diego, 

18'  B  San  Diego, 

53  A  Syracuse, 

S3  B  Syracuse, 

California. 

California. 

NY. 

NY. 

19  A  Denver. 

19  B  Denver. 

54  A  Gary,  IN . 

54  B  Gary,  IN. 

Colorado. 

Colorado. 

55  A  Worcester, 

55  B  Worcester, 

20  A  Seattle-Bv- 

20  B  Seattle-Ev- 

MA. 

MA 

erett,  WA. 

erett,  Washington. 

56  A  Northeast 

56  B  Northeast 

21  A  Milwaukee, 

21  B  Milwaukee, 

Pennsylvania,  PA. 

Pennsylvania,  PA. 

Wl. 

WI. 

57  A  Tulsa.  OK  .. 

57  B  Tulsa.  OK. 

22  A  Tampa, 
Florida. 

22  B  Tampa, 
Florida. 

March  24.  1993 

58  A  Allentown, 

58  B  Allentown, 

23  A  Cincinnati, 

23  B  Cincirmati, 

PA/NJ. 

PA/NJ. 

Ohio. 

Ohio. 

59  A  Richmond, 

59  B  Richmond, 

24  A  Kansas 

24  B  Kansas 

VA. 

VA. 

City,  MO/KS. 

City.  MO/KS. 

60  A  Orlando,  FL 

60  B  Orlando, 

25  A  Buflalo, 

New  York. 

25  B  Buffalo, 

New  York. 

61  A  Charlotte, 

FL. 

61  B  Charlotte, 

26  A  Phoenix. 

26  B  Phoenix, 

NC 

NC 

Arizona. 

Arizona. 

62  A  New  Bruns- 

62  B  New  Bruns- 

27  A  San  Jose, 

27  B  San  lose. 

wick.  NJ. 

wick,  NJ. 

California. 

California. 

63  A  Springfield, 

63  B  Springfield, 

March  17.  1993 

28  A  Indianap- 

28  B  Indianap- 

MA. 

64  A  Grand  Rap- 

MA. 

64  B  Grand  Rap- 

olis,  Indiana. 

olis,  Indiana. 

ids,  MI. 

ids,  MI. 

29  A  New  Orle¬ 
ans,  Louisiana. 

30  A  Portland, 

30  B  Portland, 

65  A  Omaha. 
NE/IA. 

66  A  Youngs- 

65  B  Omaha. 
NE/IA. 

66  B  Youngs- 

OR/WA. 

OR/WA. 

town.  Ohio. 

town.  Ohia 

31  A  Columbus, 

31  B  Columbus, 

67  A  Greenville- 

67  B  Greenville- 

Ohio. 

Ohio. 

Spartanburg,  SC 

Spartanburg,  SC 

32  A  Hartford, 

32  B  Hartford, 

68  A  Flint, 

68  B  Flint. 

CT. 

CT. 

Michigan. 

Michigan. 

33  A  San  Anto- 

33  B  San  Anto- 

69  A  Wilming- 

69  B  Wilming- 

nio,  TX. 

nio,  TX. 

ton,  DE/N)/MD. 

ton.  DE/NJ/MD. 

34  A  Rochester. 

34  B  Rochester, 

70  A  Long 

70  B  Long 

NY. 

NY. 

Branch,  N). 

Branch,  N). 
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71  A  Raleigh- 
Durham,  NC 

72  A  West  Palm 
Beach,  FL 

73  A  Oxnard,  CA 

74  A  Fresno,  CA 

75  A  Austin,  TX 

76  A  New  Bed¬ 
ford,  MA. 

77  A  Tucson,  AZ 

78  A  Lansing,  MI 

79  A  Knoxville, 
TN. 

80  A  Baton 
Rouge.  LA. 

81  A  El  Paso,  TX 

82  A  Tacoma, 

WA. 

83  A  Mobile.  AL 

84  A  Harrisburg. 

PA. 

85  A  Johnson 
aty.  TNATA. 

86  A  Albuquer¬ 
que,  NM. 

87  A  Canton, 
Ohio. 

March  31.  1993 

88  A  Chat¬ 
tanooga,  TN/GA. 

89  A  Wichita, 
Kansas. 

90  A  Charleston, 
SC 

91  A  San  Juan- 
Caguas,  PR. 

92  A  Little  Rock. 
AR. 

93  A  Las  Vegas, 

NV. 

94  A  Saginaw, 

Ml. 

95  A  Columbia, 
SC 

96  A  Fort 
Wayne,  IN. 

97  A  Bakersfleld, 
CA. 

98  A  Davenpmrt, 
lA/lL 

100  A  Shreveport, 
LA. 

101  A  Beaumont, 
TX. 

102  A  Des 
Moines,  lA. 

103  A  Peoria,  IL  ... 

104  A  Newport 
News-Hampton, 
VA. 

105  A  Lancaster, 
PA. 

106  A  Jackson, 

MS. 

107  A  Stockton, 
CA. 


71  B  Raleigh- 
Durham,  NC. 

72  B  West  Palm 
Beach,  FL. 

73  B  Oxnard, 

CA. 

74  B  Fresno,  CA. 

75  B  Austin,  TX. 

76  B  New  Bed¬ 
ford,  MA. 

77  B  Tucson, 

AZ. 

78  B  Lansing, 

MI. 

79  B  Knoxville, 
TN. 

80  B  Baton 
Route.  LA. 

81  B  El  Paso, 

TX. 

82  B  Tacoma, 
WA, 

83  B  Mobile,  AL. 

84  B  Harrisburg, 

PA. 

85  B  Johnson 
aty,  TNAf A. 

86  B  Albuquer¬ 
que,  NM. 

87  B  Canton, 
Ohio. 

88  B  Chat¬ 
tanooga,  TN/GA. 

89  B  Wichita. 
Kansas. 

90  B  Charleston, 
SC 

91  B  San  Juan- 
Caguas,  PR. 

92  B  Little  Rock, 
AR. 

93  B  Las  Vegas, 

NV. 

94  B  Saginaw, 
MI. 

95  B  Coliunbia, 
SC 

96  B  Fort 
Wayne,  IN, 

97  B  Bakersfield, 
CA. 

98  B  Davenport, 
lA/IL 

99  B  York.  PA. 

100  B  Shreveport, 
LA. 

101  B  Beaumont, 
TX. 

102  B  Des 
Moines,  lA. 

103  B  Peoria,  IL. 

104  B  Newport 
News-Hampton, 
VA. 

105  B  Lancaster, 
PA. 

106  B  Jackson, 
MS. 

107  B  Stockton, 
CA. 


Acceptance  of  Applications  for 
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108  A  Augusta, 

108  B  Augusta, 

GA/SC 

GA/SC 

109  A  Spokane, 

109  B  Spokane, 

WA. 

WA. 

110  A  Huntington. 

110  B  Hunting- 

WV/KY/OH. 

ton.  WV/KY/OH. 

Ill  A  Vallejo- 

Ill  B  Vallejo- 

Fairfield-Napa,  CA. 

Fairfield-Napa, 

112  A  Corpus 

CA. 

112  B  Corpus 

Christi,  TX. 

Christi,  TX. 

113  A  Madison, 

113  B  Madison, 

Wl. 

Wl. 

114  A  Lakeland, 

114  B  Lakeland, 

FL. 

FL. 

115  A  Utica- 

115  B  Utica- 

Rome,  NY. 

Rome,  NY. 

116  A  Lexington, 

116  B  Lexington, 

KY. 

KY. 

117  A  Colorado 

117  B  Colorado 

Springs,  GO. 

Springs,  CO. 

April  7.  1993 

119  A  Evansville, 

118  B  Reading, 

PA. 

119  B  Evansville, 

IN/KY. 

IN/KY. 

120  A  Huntsville, 

120  B  Huntsville. 

AL 

AL 

121  A  Trenton,  NJ 

121  B  Trenton, 

122  A  Bingham- 

NJ. 

122  B  Bingham- 

ton,  NY. 

ton.  NY. 

123  A  Santa  Rosa- 

123  B  Santa  Rosa- 

Petaluma,  CA. 

Petaluma,  CA. 

124  A  Santa  Bar- 

124  B  Santa  Bar- 

bara,  CA. 

bara,  CA. 

125  A  Appleton, 

125  B  Appleton, 

WI. 

WI. 

126  A  Salinas,  CA 

126  B  Salinas, 

127  A  Pensacola, 

CA. 

127  B  Pensacola, 

FL. 

FL 

128  A  McAllen, 

128  B  McAllen. 

TX. 

TX. 

129  A  South 

129  B  South 

Bend-Mishawaka, 

Bend-Mishawaka, 

IN. 

IN. 

130  A  Erie,  PA . 

130  B  Erie,  PA. 

131  A  Rockford, 

131  B  Rockford, 

IL 

IL 

132  A  Kalamazoo, 

132  B  Kalamazoo, 

MI. 

MI. 

133  A  Man- 

133  B  Man- 

chester-Nashua, 

chester-Nashua, 

NH. 

NH. 

135  A  Eugene- 

134  B  Atlantic 
aty,  NJ. 

135  B  Eugene- 

SpringBeld,  OR. 

Springfield,  OR. 

136  A  Lorain-Elyr- 

136  B  Lorain- 

ia,  OH. 

Elyria.  OH. 

137  A  Melbourne, 

137  B  Melbourne, 

FL 

FL 

138  A  Macon- 

138  B  Macon- 

Warner  Robins,  GA. 

Warner  Robins, 

139  A  Montgom¬ 
ery,  AL. 

140  A  Charleston, 

GA. 

140  B  Charleston, 

WV. 

WV, 

141  A  Duluth, 

141  B  Duluth, 

NM-WI. 

MN-WI 

Acceptance  of  Applications  for 
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142  A  Modesto, 

142  B  Modesto, 

CA. 

CA. 

143  A  Johnstown, 

143  B  Johnstown, 

PA. 

PA. 

144  A  Orange 

144  B  Orange 

County,  NY. 

County.  NY. 

145  A  Hamilton- 

145  B  Hamilton- 

Middletown,  OH. 

Middletown,  OH. 

146  A  Daytona 

146  B  Daytona 

Beach,  FL 

Beach,  FL 

147  A  Ponce, 

147  B  Ponce, 

Puerto  Rico, 

Puerto  Rico. 

148  A  Salem,  OR  . 

148  B  Salem,  OR. 

April  14,  1993 

149  A  Fayette- 

149  B  Fayette- 

ville,  NC 

vUle,  NC 

150  A  Visalia,  CA 

150  B  Visalia,  CA. 

151  A  Poughkeep- 

151  B  Poughkeep- 

sie,  NY, 

sie.  NY. 

152  A  Portland. 
Maine. 

153  A  Columbus, 

153  B  Columbus, 

GA/AL 

GA/AL 

154  A  New  Lon- 

154  B  New  Lon- 

don-Norwich,  CT/ 

don-Norwich,  CT/ 

RI. 

Rl. 

155  A  Savannah, 

155  B  Savannah, 

GA. 

GA. 

156  A  Portsmouth, 

156  B  Ports- 

NH. 

mouth,  NH. 

157  A  Roanoke, 

157  B  Roanoke, 

VA. 

VA. 

158  A  Lima,  Ohio 

158  B  Lima,  Ohio. 

159  A  Provo- 

159  B  Provo- 

Orem.  Utah. 

Orem,  Utah. 

160  A  Killeen- 

160  B  Killeen- 

Temple,  TX. 

Temple,  TX. 

161  A  Lubbock. 

161  B  Lubbock, 

Texas. 

Texas. 

162  A  Browns- 

162  B  Browns- 

ville-Harlingen,  TX. 

ville-Harlingen, 

163  A  Springfield, 

TX. 

163  B  Springfield, 

MO. 

MO. 

164  A  Fort  Myers, 

164  B  Fort  Myers, 

FL 

FL 

165  A  Fort  Smith, 

165  B  Fort  Smith, 

AR/OK. 

AR/OK. 

166  A  Hickory, 

166  B  Hickory, 

NC 

NC 

167  A  Sarasota, 

167  B  Sarasota, 

FL 

FL 

168  A  Tallahassee, 

168  B  Tallahas- 

FL. 

see,  FL. 

169  A  Mayaguez, 

169  B  Mayaguez, 

Puerto  Rico. 

Puerto  Rico. 

170  A  Galveston, 

170  B  Galveston, 

TX. 

TX. 

171  A  Reno,  Ne- 

171  B  Reno,  Ne- 

vada. 

vada. 

174  A  Lafayette, 

172  B  Lincoln, 
Nebraska. 

173  B  Biloxi-Gulf- 
port,  MS. 

174  B  Lafayette, 

LA. 

LA. 

175  A  Santa  Cruz, 

175  B  Santa  Cruz, 

CA. 

CA. 

176  A  Springfield, 

176  B  Springfield 

IL 

IL 

177  A  Battle 

177  B  Battle 

Creek,  MI. 

Creek.  MI. 
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176  A  Wheeling. 

178  B  Wheeling, 

214  B 

Richland, 

WV/OH. 

WV/OR 

WA. 

179  A  Topeka. 

179  B  Topeka. 

215  A 

Chico,  CA  .. 

215  B 

Chico,  CA. 

Kansas. 

Kansas. 

216  A 

Janesville, 

216  B 

Janesville, 

April  21.  1993 

- 

WL 

WL 

ira  A  Springfield. 

160  B  Springfi^d 

217  B 

Anderson. 

OR 

OH. 

IN. 

181  A  Muskegon, 

181  B  Muskegon, 

218  A 

Wilming- 

218  B 

Wilming- 

Michigan—. 

Michigan. 

ton,  NC 

ton.NC 

t82  A  Fayette- 

162  B  Fayette- 

219  B 

Monroe. 

ville,  AR-. 

ville,  AR. 

LA. 

163  B  Asheville, 

220  A 

Abilene,  TX 

220  B 

Vilens, 

NC 

TX, 

184  A  Houma- 

184  B  Houma- 

221  B 

Faxga  ND/ 

Thibodaux,  LA 

Thibodaux.  LA 

MN. 

185  A  Terre 

185  B  Terre 

222  A 

Tuscaloosa. 

222  B 

Tuscaloosa. 

Haute.  IN. 

Haute,  IN. 

AL 

AL 

186  A  Green  Bay, 

186  B  Green  Bay, 

223  A 

Elkhart-Go- 

223  B 

Elkbart-Go- 

WI. 

WL 

shen,  IN. 

shen,  IN. 

167  A  Anchorage. 

187  B  Anchorage, 

224  A 

Bangor.  MB 

224  B 

Bangor. 

AK. 

AK. 

ME. 

188  A  Amarillo. 

188  B  Amarillo, 

225  A 

Altoona, 

225  B 

Altoona, 

TX. 

TX. 

PA. 

!  PA. 

189  A  Racine.  WI 

189  B  Racine.  WI. 

226  A 

Florence. 

226  B 

Florence. 

190  A  Boise  City, 

190  B  Boise  City, 

AL 

AL 

ID. 

ID. 

227  A 

Anderson. 

227  B 

Anderson, 

191  A  Yakima. 

191  B  Yakima, 

SC 

SC 

WA. 

WA. 

228  A 

Vineland. 

228  B 

Vineland. 

192  A  Gainesville, 

192  B  Gainesville, 

NJ. 

NJ. 

FL. 

FL 

229  A 

Medford. 

229  B 

Medford. 

193  B  Benton 

OR. 

OR. 

Harbor,  MI. 

230  A 

Decatur,  IL 

194  A  Waco,TX  .. 

194  B  Waco.TX. 

231  A 

Mansfield, 

231  B 

Mansfield, 

195  A  Cedar  Rap- 

195  B  Cedar  Rap- 

OR 

OH. 

ids.  lA. 

ids.  LA. 

232  B 

Eau  Claire, 

196  A  Champaign, 

196  B  Champaign, 

WI. 

IL 

IL 

233  A 

Wichita 

233  B 

-Wichita 

197  A  Lake 

197  B  Lake 

FalU.TX. 

FalU,  TX. 

Charles,  LA. 

Charles,  LA. 

234  A 

Athens,  GA 

234  B 

Athens. 

198  B  St.  Qoud, 

GA. 

MN. 

235  A 

Petersburg. 

235  B 

Petersburg, 

199  B  Steuben- 

VA. 

VA. 

ville,  OH/WV. 

236  A 

Muncie,  IN 

236  B 

Muncie.  IN. 

ZOO  A  Parkers- 

200  B  Parkers- 

237  A 

Tyler,  TX  ... 

237  B 

Tyler,  TX. 

burg.  OH/WV.  1 

buig,  OH/WV. 

238  A 

Sharon,  PA 

238  B 

Sharon. 

201  A  Waterloo- 

201  B  Waterloo- 

PA. 

Cedar  Falls.  lA  i 

Cedar  Falls,  lA 

239  A 

Joplin.  MO 

239  B 

Joplin,  MO. 

1 

202  B  Arecibo, 

240  A 

Texarkana, 

240  B 

Texarkana, 

Puerto  Rico. 

TX/AR. 

TX/AR. 

203  B  Lynchburg, 

May  5.  1993 

j 

VA. 

241  A 

Pueblo,  CO 

241  B 

Pueblo.  CO. 

204  A  Aguadilla, 

204  B  Aguadilla, 

242  A 

Olympia, 

242  B 

Olympia. 

Puerto  Rii». 

Puerto  Rica 

WA. 

WA. 

205  B  Alexandria, 

243  A 

Greeley,  CO 

243  B 

Greeley. 

LA 

CO. 

206  A  Longview- 

206  B  Longview- 

244  A 

Kenosha, 

244  B 

Kenosha. 

Marshall.  TX. 

Marshall, 

WI. 

WI. 

207  B  Jackson, 

245  A 

Ocala,  FL ... 

245  B 

Ocala,  FL 

Ml. 

246  A 

Dothan,  AL 

246  B 

Dothan. 

208  A  Fort  Pierce, 

208  B  Port  Pierce, 

AL 

FL 

FL 

247  A 

Lafayette. 

247  B 

Lafayette. 

209  A  Clarksville, 

209  B  Claiksville, 

IN. 

IN. 

TN/KY. 

TN/KY. ' 

248  B 

Burlington. 

April  28. 1993 

VT. 

210  A  Fort  Col- 

210  B  FratCol- 

249  A 

Anniston, 

249  B 

Anniston. 

lins,  CO. 

lins.Ca 

AL 

AL 

211  A  Bradenton, 

211  B  Bradenton. 

251  B 

Williams- 

FL 

FL 

port,  PA. 

212  A  Bremerton, 

212  B  Bremerton, 

252  B 

Pascagoula, 

WA. 

WA 

MS. 

213  A  Pittsfield, 

213  B  Pittsfield. 

253  A 

Sioux  Qty. 

253  B 

Sioux  Qty. 

MA. 

MA. 

1  lA/NE. 

1  lA/NB. 

254  A  Redding, 
CA. 

255  A  Odessa,  TX 


25S  A  Jackson¬ 
ville,  NC 

259  A  State  Col¬ 
lege,  PA. 

260  A  Lavdon,  OK 

261  A  Albany,  GA 

262  A  Danville, 
VA. 

263  A  Wausau,  \VI 

264  A  Florence, 
SC 

265  A  Port  Walton 
Beach.  FL. 

266  A  Glens  Falls. 
NY. 

267  A  Sioux  Falls, 
SD. 

268  A  Billings. 
Montana. 


254  B  Redding, 
CA. 

255  B  Odessa, 

TX. 

256  B  Charlottes¬ 
ville.  VA 

258  B  Jackson¬ 
ville.  NC 

259  B  State  Col¬ 
lege,  PA 

260  B  Lawton. 

OK. 

261  B  Albany. 

GA. 

262  B  Danville, 
VA. 

263  B  Wausau. 

WI. 

264  B  Florence, 
SC 

265  B  Fort  Wal¬ 
ton  Beach,  FL. 

266  B  Glens  Falls, 
NY. 

267  B  Sioux  Falls. 
SD. 

268  B  Billings, 
Montana. 


269  A  Cum¬ 
berland,  MDAW. 

270  A  Bellin^iain. 
WA. 


272  A  Gadsden, 
AL 

273  A  Kankakee. 
IL. 

274  A  YubaOty, 
CA. 

May  12,  1993 

275  A  St.  Joseph, 
MO. 

276  A  Grand 
Porks.  ND. 


279  A  Lewiston- 
Auburn,  ME. 


261  A  Laredo.  TX 

282  A  Blooming¬ 
ton,  IN. 

283  A  Panama 
aty.  FL. 

284  A  Elmira.  NY 
ZSS  A  Las  Cnices, 

NM. 

286  A  Dubuque, 
lA 

287  A  Bryan-Col- 
lege  Station,  TX. 

288  A  Rochester, 
MN. 

289  A  Rapid  City, 
SD. 

290  A  La  Crosse. 
WI. 


270  B  Bel¬ 
lingham.  WA 

271  B  Kokomo. 

IN. 

272  B  Gadsden, 
AL. 

273  B  Kankakee, 
IL. 

274  B  Yuba  Qty, 
CA. 

275  B  St.  Joseph. 
MO. 

276  B  Grand 
Forks,  ND. 

277  B  Sheboygan. 
WL 

278  B  Columbia, 
MO. 

279  B  Lewiston- 
Auburn,  MB. 

280  B  Burlington. 
NC 

281  B  Laredo.  TX. 

282  B  Blooming¬ 
ton,  IN. 

283  B  Panama 
City,  FL. 

284  B  Elmira,  NY. 

285  B  Las  Cruces. 
NM. 

286  B  Dubuque. 
LA. 

287  B  Bryan-Col- 
lege  Station.  TX. 

268  B  Rochester, 
MN. 

289  B  Rapid  Qty. 
SD. 

290  B  La  Crosse. 
WI. 
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Acxeptance  of  Applicatioiis  for 
Cellular  Unserved  Anas — Continued 


291  A  Pine  Bluff, 
AR. 

292  A  Sherman- 

292  B  Sherman- 

Denison,  TX. 

Denison,  TX. 

293  A  Owensboro, 

293  B  Owensboro, 

KY. 

KY. 

294  A  San  Angelo, 

294  B  San  An- 

TX 

gelo,  TX. 

296  A  Iowa  City, 

295  B  Midland, 

TX. 

296  B  Iowa  City, 

lA. 

lA. 

297  A  Great  Fails, 

297  B  Great  Falls, 

MT. 

MT. 

298  A  Bismarck, 

298  B  Bismarck, 

ND. 

ND. 

300  A  Victoria  TX 

299  B  Casper, 

WY. 

300  B  Victoria, 

301  A  Lawrence, 

TX. 

301  B  Lawrence, 

KS. 

KS. 

303  A  Aurora- 

302  B  Enid,  OK. 

303  B  Aurora- 

Elgin,  IL 

Elgin,  IL 

304  A  Joliet,  IL  .... 

304  B  Joliet,  IL 

305  A  Alton-Gran- 

305  B  Alton-Gran- 

ite  City,  IL 

ite  aty,  IL 

306  A  Gulf  of 

306  B  Gulf  of  • 

Mexico. 

Mexico. 

|FR  Doc.  92-31611  Filed  12-29-92;  8:45  am] 


BiujNG  CODE  «na-ei-u 


Applications  for  Consolidated  Hearing 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
lications  for  a  new  FM  station: 


Applicant,  dty,  and 
state 

File  No. 

MM  dock¬ 
et  No. 

A  John  M. 

BPH-ei0719MA 

92-302 

Giannettlno,  Bur- 
Rngton,  lA 

B.  John  T.  Pritchard, 

BPH-^10722MI 

Burlington,  lA 

issue  Heading  and  Applicants 

1.  Environmental,  A,  B 

2.  Comparative,  A,  B 

3.  Ultimate,  A,  B 

n.‘ 


Applicant,  dty,  and 
state 

FNeNo. 

MM  dock¬ 
et  No. 

A  Skyline  Broad¬ 
casters,  krc.,  Kan- 
speE,  MT. 

BPH-91092SMO 

92-^303 

B.  Tom  Seabase. 
Kakspell,  MT. 

BPH-910926MB 

C.  Cloud  Nine 
Broadcasting, 

Inc.,  KaHspeM,  MT. 

BPH-910926MI 

Issue  Heading  and  Applicants 

1.  Comparative,  A,  B,  C 

2.  Ultimate,  A,  B,  C 


2.  Pursuant  to  section  30Q(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the 
issues  whose  headings  are  set  forth 
above.  The  text  of  each  of  these  issues 
has  been  standardized  and  is  set  forth  in 
its  entirety  under  the  corresponding 
headings  at  51  FR 19347,  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  above  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission’s  duplicating 
contractor.  Downtown  Copy  Center, 
room  246, 1919  M  Street,  NW., 
Washington,  DC  20554  (telephone 
(202)-659-8657). 

W.  Jan  Gay, 

Assistant  Chief,  Audio  Services  Division, 
Mass  Media  Bureau. 

(FR  Doc.  92-31608  Filed  12-29-92;  8:45  am] 
BHXINO  CODE  <7ia-01-M 


FEDERAL  MARmME  COMMISSION 

Notice  of  Agreement(e)  Filed;  Puerto 
Rico  Ports  Authority,  et  el. 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement(s]  has  been  filed  with  the 
Commission  pursuant  to  section  15  of 
the  Shipping  Act,  1916,  and  section  5  of 
the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  9th  Floor. 

Interested  parties  may  submit  protests 
or  comments  on  each  agreement  to  the 
Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  and  protests  are  found  in 
§  560.602  and/or  572.603  of  title  46  of 
the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 


the  same  time,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 

Agreement  No.:  224-200152-002. 

Title:  Puerto  Rico  Ports  Authority/ 
Island  Stevedoring,  Inc.  Terminal 
Agreement. 

Parties:  Puerto  Rico  Ports  Authority; 
Island  Stevedoring,  Inc. 

Filing  Party:  Myra  N.  Cruz  Alvarez, 
Contract  Supervisor,  Puerto  Rico  Ports 
Authority,  P.O.  Box  362829,  San  Juan, 
Puerto  Rico  00936-2829. 

Synopsis:  This  modification  provides 
for  the  cancellation  of  Supplementary 
Agreement  number  (A-1)  AP-88-89- 
(4)-021.  All  terms  and  conditions  of  the 
original  Agreement  remain  unchanged. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  December  24, 1992. 

Joseph  C  Polking, 

Secretary. 

[FR  Doc.  92-31675  Filed  12-29-92;  8:45  am] 
BILUNO  CODE  S730-01-M 


Port  of  Palm  Beach  District  and 
Birdsaii,  Inc.,  Agreement(8)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  9th  Floor. 

Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Conunission, 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  vdth  the  Commission 
regarding  a  pending  agreement. 

Agreement  No:  224-004174-004. 

Title:  Port  of  Palm  Beach  District  and 
Birdsaii,  Inc.,  Terminal  Leasing 
Agreement. 

Parties: 

The  Port  of  Palm  Beach  District 

Birdsaii,  Inc. 

Synopsis:  The  Agreement  changes  the 
minimum  annual  wharfage  charge  to 
775,000  short  tons  per  calendar  year  and 
prorates  the  requir^  minimum  for 
January,  1994. 

Agreement  No:  224-20027-002. 

Title:  Jackson  Coimty  Port  Authority 
(Port  of  PascagoulaJ/Ryan  Walsh,  Inc. 
Terminal  Agreement. 

Parties: 
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Jackson  County  Port  Authority 
Ryan  Walsh,  Inc. 

Synopsis:  This  modification  provides 
for  a  reduction  in  the  rental  on 
Terminals  “E  &  F”  for  the  calendar  year 
beginning  January  1. 1993. 

Agreement  No;  224-200180-002. 

Title:  Jackson  County  Port  Authority 
(Port  of  Pascagoula)/Ryan  Walsh.  Inc. 
Terminal  Agreement. 

Parties: 

Jackson  County  Port  Authority 
Ryan  Walsh.  Inc. 

Synopsis:  This  modification  provides 
for  a  reduction  in  the  rental  on 
Terminals  “G  &  H”  for  the  calendar  year 
beginning  January  1. 1993. 

A^ement  JVb.;  203-011394. 

Title:  Orient  Overseas  Container  Line 
(U.K.)  Ltd.  and  The  VSA  Party  Space 
Charter  and  Sailing  Agreement 
Parties: 

Orient  Overseas  Container  Line  (U.IC.( 
Ltd.  (“OOCL”) 

Sea-Land  Service,  Inc.* 

P&O  Containers  Ltd.* 

Nedlloyd  Lijnen  B.V.* 

*The  VSA  Party 

Synopsis:  The  proposed  Agreement 
permits  OOCL  and  the  VSA  Party  to 
charter  vessels  and  vessel  space  among 
themselves,  to  agree  on  sailing 
schedules  and  vessel  deployments,  and 
to  agree,  on  a  voluntary  basis,  upon 
rates  and  service  contracts.  The 
Agreement  trade  is  between  U.S. 

Atlantic  and  Gulf  Coast  ports,  and 
inland  points  via  those  rarts,  and  ports 
in  North  Europe  (including  the  United 
Kingdom  and  the  Republic  of  Ireland) 
and  points  in  Europe  via  such  ports. 
Agreement  No.:  203-011395. 

Title:  A.P.  Moller-Maersk  Line  and 
The  VSA  Party  Space  Charter  and 
Sailing  Agreement 
Parties: 

A.P.  Moller-Maersk  Line  (“Maersk”) 
Sea-Land  Service,  Inc.*  . 

P&O  Containers  Limited* 

Nedlloyd  Lijnen  B.V.* 

*The  VSA  Party 

Synopsis:  The  proposed  Agreement 
permits  Maersk  and  The  VSA  party  to 
agree  upon  terms  and  conditions  by 
which  Maersk  may  make  space  alx^d 
its  vessels  available  to  the  members  of 
the  VSA  Party  for  their  use  and  for 
subcharter  by  them  to  Orient  Overseas 
Line  (U.K.)  Ltd.  It  also  allows  the  parties 
to  agree  upon  deployment  changes 
regarding  Maersk’s  vessels,  sailing 
schedules,  port  calls  and  port  rotations 
and  to  agree,  on  a  volimtairy  basis,  on 
rates  and  service  contracts  in  the  trade 
between  U.S.  Atlantic  and  Gulf  Coasts 
ports,  and  inland  points  via  those  ports, 
and  ports  in  North  Europe  (including 
the  United  Kingdom  and  the  Republic  of 


Ireland)  and  points  in  Europe  via  such 
ports. 

Agreement  No.:  203-011396. 

Title:  Maersk,  OOCL,  VSA 
Cooperative  Working  Agreement. 

Parlies: 

Orient  Overseas  Container  Line  (U.K.) 

Line 

A.P.  Moller-Maersk  Line 

Sea-Land  Service,  Inc.* 

P&O  Containers,  Ltd.* 

Nedlloyd  Lijnen  B.V.* 

*The  VSA  Party 

Synopsis:  The  proposed  Agreement 
permits  the  parties  to  discuss  end  agree 
upon  matters  involving  deployment  of 
vessels  and  their  potential  charter 
among  the  parties,  vessel  schedules, 
port  calls,  terminal  use  and  to  agree,  on 
a  voluntary  basis,  on  rates  and  service 
contracts  in  the  trade  between  U.S. 
Atlantic  and  Gulf  Coasts  ports,  and 
inland  points  via  those  ports,  and  ports 
in  North  Europe  (including  the  United 
Kingdom  and  the  Republic  of  Ireland) 
and  points  in  Europe  via  such  ports. 

Dated:  December  24, 1992. 

By  Order  of  the  Federal  Maritime 
Commissioti. 

Joseph  C  Potking, 

Secretary. 

(FR  Doc.  92-31690  Filed  12-29-92;  8:45  am) 
BRUNO  CODE  STSO-OI-M 

Atlantic  and  QuH/Weat  Coast  of  South 
Amariea  Conference  Agreement,  et  al.; 
Agreements)  RIed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  9th  floor.  Interested 
parties  may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this 
notice  appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-002744-068. 

Title:  Atlantic  and  Gulf/West  Coast  of 
South  America  Conference  Agreement. 

Parties:  Compania  Chilena  De 
Navigadon  Interoceania,  S.A.. 
Compania  Sud  Americana  De  Vapores, 
Lykes  Bros.  Steamship  Co.,  Inc., 
Nedlloyd  Lines,  Flota  Mercante 


Grancolombiana,  S.A.,  Lineas  Navieras 
Bolivianas  S.A.M.,  Naviera  Neptuno, 

S.A. 

Synopsis:  The  Agreement  proposes  to 
amend  Article  13,  Independent  Action, 
to  permit  a  member  line  to  take 
independent  action  on  one  (1)  business 
day  notice.  The  parties  have  requested 
a  ^ortened  review  period. 

Agreement  No.:  224-003089-003. 

Title:  Port  of  Palm  Beach  District  and 
Birdsall,  Ina.  Lease  Agreement. 

Parties:  The  Port  of  Palm  Beach 
District.  Birdsall,  Inc. 

Synopsis:  The  modification  extends 
the  renewal  term  of  the  Agreement  to 
April  1. 1993. 

Agreement  No.:  203-011330-001. 

Title:  Information  System  Agreement. 
Parties:  American  President  Lines, 
Ltd.,  A.P.  Moller-Maersk  Line,  P&O 
Containers  Limited,  Sea-Land  Service, 
Inc. 

Synopsis:  The  Agreement  proposes  to 
provide  for  an  admission  fee  for  joining 
the  Agreement  and  to  establish  annual 
dues.  It  also  adds  new  provisions  to 
Article  8,  Voting,  establishing  an 
executive  committee  for  the  Agreement 
and  clarifying  existing  voting 
procedures. 

Dated:  December  24, 1992. 

By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C  Polking, 

Secretary. 

|FR  Doc.  92-31700  Filed  12-29-92;  8:45  ami 
BHUNQ  cooe  eno-ei-« 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders. 
Federal  Maritime  Commission. 
Washington.  DC  20573. 

Chesapeake  Bay  Shipping  and  Warehousing. 
Ina,  1100  Wilso  cirive,  Baltimore,  MD 
21233;  Officers:  James  F.  Lewis.  F^ident, 
Genevieve  A.  Szczepanik,  Vice  President 
USA  Forwarding  Ina,  1465  Judson  Ave., 
Long  Beach  CA  90813;  Officers:  Daisy 
Wong,  President/Director,  Ben  Guan,  Sales 
Manager  ft  Corporate  Ofc. 

GftH  International  Coip.,  8360  W.  Flagler 
Street,  Ste.  201-B,  Miami.  FL  33144; 
Officer:  Hector  J.  Vega,  President 
Aero-Mar  Cargo,  Ina,  7225  N.W.  2Sth  Street, 
#  310.  Miami,  FL  33122;  Officers:  Lillian 
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M.  Brito.  President.  Jtvge  L.  Brito, 
Secretary/Tieasurer 

OPT  Overseas  Project  Transport.  Inc..  48 
Sellers  Street.  Keamy,  N)  07032;  Officers: 
Dr.  Michael  Hoenig.  Diiector/President. 
Hans  Von  Goetz.  Vice  PresidentyTreasurar. 
Dietmar  jakobus.  Secretary 
PriiM»ss  Forwarding.  Inc..  668  Elsmere  Park, 
Lexington,  KY  40508;  Officers:  Kathryn  A. 
Moussa,  President,  George  Stanley  Moussa, 
Vice  President 

Vialoma  Trading  Corp.,  3124  N.W.  72nd 
Avenue,  Miami.  FL  33122;  Officers: 
Catalina  Ramirez,  President.  Alessio 
Vasquez  Ramirez,  Vice  President,  Marisol 
Vasquez  Ramirez.  TYeesurer 
Caribe  Transport  Consolidators,  htc.,  9S15 

N. W.  13th  Street.  Miami,  FL  33172; 
Officers:  )orge  Andreas  Colon,  President, 
Lissette  M.  Colon.  Vice  President 

SCL  Shipping  (USA)  Inc.,  150-30  132nd 
Ave.,  Room  208,  lamaica.  NY  11434; 
Officers:  Derek  Chan,  Director/Presideirt, 
Dennis  Choy,  Vice  President,  Carol  Chan, 
Secretary /Director 

Fumibim  Saito,  3321  Hackett  Ave.,  Long 
Beach.  CA  90808,  Sole  Proprietor 
Lee's  Material  Services,  Inc.,  5810  Star  Larte, 
Houston,  TX  77057;  Officers:  Patricia 
Maxine  Lee.  Presidwt/Secretary/Treasurer, 
Robert  Rye  Lee,  Vice  President 
Dated:  December  24, 1992. 

By  the  Federal  Maritime  Commission. 
Joseph  C  Polking, 

Secretary. 

|FR  Doc.  92-31676  Filed  12-29-92;  8:45  am| 
BIUJNG  CODE  trSO-Ot-M 


FEDERAL  RESERVE  SYSTEM 

Scott  M.  Browning,  et  al.;  Change  in 
Bank  Controi  No6<^;  Acquisitions  of 
Shares  of  Banks  or  Bank  HoWfng 
Companies 

The  notiticants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j)>and  § 
225.41  of  the  Board’s  Regulation  Y  (12 
CiFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  fectors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817{iK7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  tlut  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  January  19. 1993. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 


Market  Street.  San  Francisco,  California 
94105; 

7.  Scott  M.  Browning,  San  Diego, 
California,  C^y  Browning,  Ogden,  Utah, 
and  Diane  Browning  Oblodr,  River 
Heights,  Utah;  to  acquire  27.36  pvcent 
eadi  of  the  voting  sharee  of  First  Utah 
Bancorporation,  Salt  Lake  Qty,  Utah, 
and  thereby  indirectly  acquire  First 
Utah  Bank,  Sah  LAe  City.  Utah. 

Board  of  Ckwemon  of  the  Federal  Reserve 
System,  December  23, 1992. 

Jennifer  J.  Johnson, 

Associate  Secretory  of  the  Board. 

JFR  Doc.  92-31723  Filed  12-29-92;  8:45  smj 
aajjNe  cooe  nia>ot~s 


First  Coloniai  BairdiaharM  Corporation, 
et  sL;  Formations  of;  AcquMtions  by; 
and  Mergers  of  Bank  Holding 
Companiaa 

The  companies  listed  in  this  notice 
have  applied  for  the  Board’s  approval 
under  section  3  of  the  Bank  Holding 
Cfompany  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CTR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  car  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  fcHth  in  secticm  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
(fowmors.  Interested  persons  may 
express  their  views  in  %vriting  to  the 
Reserve  Bank  ot  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  Include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
sped  Really  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
22, 1993. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

J.  First  Colonial  Bankshares 
Corporation,  Chicago,  Illinois;  to 
acquire  100  percent  of  the  voting  shares 
of  GNP  Bancorp  Inc.,  Mundelein, 
Illinois,  and  thereby  indirectly  acquire 
New  Century  Bank,  Mundelein,  Illinois. 

2.  First  Colonial  Bankshares 
Corporation,  Chicago.  Illinois;  to 
acquire  100  percent  of  the  voting  shares 


of  Hi-Bancorp,  Inc..  Highwood,  Illinois, 
and  thereby  indirectly  acquire  Bank  of 
Highwood,  Highwood,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  23, 1992. 

Jennifitr  ).  Johasoa, 

Associate  Secretary  of  the  Board. 

|FR  Doc.  92-31721  Filed  12-29-92;  8:45  ami 
BiUJNO  COOC  UKMU-F 


Mellon  Bank  Corporation,  et  aL; 
Formations  of,  AcquIstUons  by,  end 
Mergers  of  Bank  Holding  Companies; 
and  Acquisitions  of  Noribsnking 
Companies 

The  companies  listed  in  this  notice 
have  applied  under  §  225.14  of  the 
Board’s  Regulation  Y  (12  CFR  2125.14) 
for  the  Board’s  approval  under  section 
3  of  the  Bank  Holding  Company  Act  (12 
U.S.C.  1842)  (BHC  Act)  to  become  a 
bank  holding  company  or  to  acquire 
voting  securities  of  a  bank  or  bank 
holding  company.  The  listed  companies 
have  also  applied  under  §  225.23(aK2) 
of  Regulation  Y  (12  CFR  225.23(a)(2))  for 
the  Board's  approval  under  section 
4(c)(8)  of  the  BHC  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CITl  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity.  The  listed  companies  have  also 
applied  under  $  225.23(a)(3)  of 
Regulation  Y  (12  CFR  225.23(aM3))  to 
acquire  or  control  voting  securities  of  a 
company  engaged  in  a  nonbanking 
activity.  Unless  otherwise  noted,  these 
activities  will  be  conducted  throughout 
the  United  States. 

The  applications  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
applications  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
product  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competitiem,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentratimi  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound  bank 
practices.’’ 

Comments  regarding  each  of  these 
applications  should  be  submitted  in 
writing  and  received  by  William  W. 
Wiles,  Secretary,  Board  of  Governors  of 
the  F^eral  Reserve  System, 
Washington,  DC  20551,  not  later  than 
January  22. 1993.  Any  request  for  a 
hearing  on  these  appUcations  must,  as 
requir^  by  §  262.3(e)  of  the  Board’s 
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Rules  of  Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  reasons 
why  a  written  presentation  would  not 
suffice  in  lieu  of  a  hearing.  idmtiNing 
sped  Really  any  questions  of  fact  that 
are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Vice  President)  1455 
^st  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  Mellon  Bank  Corporation, 
Pittsburgh,  Peimsylvania;  to  acquire  100 
percent  of  the  voting  shares  of  Boston 
Group  Holdings,  Inc.,  New  York,  New 
York,  and  thereby  indirectly  acquire 
The  Boston  Company,  Inc.,  and  Boston 
Safe  Deposit  and  Trust  Company,  both 
of  Boston,  Massachusetts. 

2.  Boston  Group  Holdings,  Inc,,  New 
York,  New  York;  to  become  a  bank 
holding  company  through  its  retention 
of  100  percent  of  the  voting  shares  of 
The  Boston  Company,  Inc.,  Boston. 
Massachusetts,  the  parent  company  of 
Boston  Safe  Deposit  and  Trust 
ComMny,  Boston,  Massachusetts. 

3.  The  Boston  Company,  Inc.,  Boston. 
Massachusetts;  to  become  a  bank 
holding  company  through  the  retention 
of  100  percent  of  die  voting  shares  of 
Boston  Safe  Deposit  and  Trust 
Company,  Boston,  Massachusetts. 

In  connection  with  these  applications, 
Mellon  Bank  Corporation  (Applicant) 
proposes  to  acquire  indirectly  The 
Boston  Finance  Company,  B^on, 
Massachusetts,  and  ther^y  migage  in 
making  and  servidng  loans  pursuant  to 
§  225.2S(b)(l)  of  the  Board’s  Regulaticm 
Y;  and  to  acquire  indirectly  Boston  Safis 
Deposit  and  Trust  Company  of 
California,  Los  Angeles,  California;  and 
Boston  Safe  Deposit  and  Trust  Company 
of  New  York,  New  York,  New  York,  and 
thereby  engage  in  providing  trust 
services  pursuant  to  §  225.25(bK3)  of 
the  Board’s  Regulation  Y;  and  to  acquire 
indirectly  'The  Boston  Company 
Advisors,  Inc.,  Boston,  Massachusetts; 
The  Boston  Company  Institutional 
Investors,  Inc.,  Boston,  Massachusetts; 
The  Boston  Company  of  Southern 
California,  Los  Angeles,  California; 
Boston  Hambro  Corp.,  New  York.  New 
York;  The  Boston  C^pany  Financial 
Strategies  Group,  Inc.,  Boston, 
Massachusetts;  The  Boston  Company 
Financial  Strategies,  Inc.,  Boston, 
Massachusetts;  The  Boston  Company 
Income  Securities  Advisors,  Inc., 
Boston,  Massachusetts;  The  Boston 
Company  Energy  Advisors,  Inc.,  Boston. 
Massachusetts;  and  thereby  engege  in 
providing  investment  advisory  services 
pursuant  to  §  225.25(bJ(4)  of  the  Board’s 


Regulation  Y;  and  to  acquire  indirectly 
The  Boston  Company  Rml  Estate 
Counsel  Inc.,  Boston,  Massachusetts, 
and  thereby  provide  trust  services  and 
investment  advisory  services  pursuant 
to  §§  225.25(b)(3)  am)  (4)  of  the  Board’s 
Regulation  Y. 

m  addition.  Applicant  has  applied 
under  section  4(c)(8)  of  the  BHC  Act  and 
§  225.23(a)  of  the  Board’s  Regulaticm  Y 
to  engage,  through  the  companies  in 
which  Applicant  proposes  to  engage  in 
investment  advisory  activities 
(Company),  in  (1)  the  provision  of 
administrative  services  to  mtitual  funds 
and  (2)  the  provision  of  administrative 
services  and  investment  advisory 
services  on  a  combined  basis  to  a 
mutual  fund. 

Section  4(cK8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may.  with  Board  approval,  en^ge  in 
any  activity  \^dlich  the  Board,  after  due 
notice  and  opportunity  for  hearing,  has 
determined  (by  order  or  regulaticm)  to 
be  so  closely  related  to  banking  or 
managing  (»  ccmtrolling  banks  as  to  be 
a  proper  incident  thereto.  This  statutory 
test  requires  that  two  separate  tests  be 
met  for  an  activity  to  be  permissible  fat 
a  bank  bolding  ccHnpanv.  First,  the 
Board  must  determine  that  the  activity 
is,  as  a  general  matter,  ’’closely  related 
to  banl^g.”  Second,  the  Board  must 
Rnd  in  a  partkular  case  that  the 
performance  of  the  activity  by  the 
applicant  bank  holding  company  may 
reasoaaUy  be  expected  to  p^uce 
public  benehts  tl^t  outweigh  possibto 
adverse  effects. 


Based  on  the  guidelines  estaUisbed  in 
National  Courier  Association  v.  Board  of 
Governors  of  the  Federal  Reserve 
System.  516  F.2d  1229, 1237  (D.C.  Cii. 
1975),  a  particular  activity  may  be  found 
to  meet  the  ’’closely  related  to  banking” 
test  if  it  is  demonstrated  that  (1)  banks 
generally  have  in  fart  provided  the 
proposed  activity;  (2)  banks  generally 
provide  services  that  are  operationally 
or  functionally  similar  to  the  proposed 
activity  so  as  to  equip  them  particularly 
well  to  provide  the  proposed  activity;  or 
(3)  banlu  genially  pro^e  services  that 
are  so  integrally  r^ted  to  the  proposed 
activity  as  to  require  their  {srovision  in 
a  specialized  fo^  The  Nationed 
Courier  guidelines  are  noL  however,  the 
exclusive  basis  for  finding  a  proposed 
activity  closely  related  to  banking,  and 
the  Bo^d  may  consider  any  other  basis 
that  may  demonstrate  that  the  activity 
has  a  reasonable  or  close  relationship  to 
banking. 

Applicant  has  stated  that  the 
fumi^ing  of  administrative  services  to 
a  mutual  fund  includes,  among  other 


thu^a.  preparing  and  filing  securities 
registration  statements,  providing  legal 


advice  and  accounting  services, 
pr^taring  tax  returns,  raeparing  and 
nlim  various  financial  and  operating 


reports  pertaining  to  the  fund,  and 
maintaining  the  records  of  the  fund.  In 
addition,  in  some  circumstances,  at  least 
one  officer  and/or  director  of  each  fund 


to  which  Company  provides 
administrative  services  would  be  an 


mnidoyee  of  Company  or  one  of  its 
affiliates. 


Applicant  believes  that  the  pn^osed 
activities  are  ”so  closely  relat^  to 
banking  or  managing  or  controlling 
banks  as  to  be  a  proper  incident 
thereto.”  Applicant  believes  the 
proposed  administrative  services  are 
permissible  under  section  225.25(bK4) 
of  the  Board’s  Regulation  Y  (12  CTO 
225.25(b)(4)),  which  allows  a  bank 
holding  company  to  serve  as  an 
’’investment  adviser.”  as  that  term  is 
defined  in  section  2(a)(20)  of  the 
Investment  Company  Act  of  1940  (1940 
Act).  Applicant  states  that  these 
administrative  services  are  also 


authorized  under  section  225.25(b)(3)  of 
Regulation  Y  (12  CFR  225.25(b)(3)), 
whiefa  permits  serving  in  such 
capacities  as  transfer  agent,  custodian, 
and  registrar  to  a  mrttual  fund.  See  12 
CFR  225.125(i).  Applicant  states  that  the 
1940  Act  permits  investment  advisers  to 
provide  the  administrative  services 
Applicant  proposes  to  provide. 
Applicant  notes  that  Board  orders  and 
the  Board  Interpretation  regarding 
investment  adviser  activities  do  not 


indicate  that  the  provision  of 
administrative  smvices  is 


impermissible.  Applicant  also  believes 
that  many  of  the  proposed 
administrative  services  constitute  data 


processing  and  tax  preparation  services 
that  are  permissible  \mder  sections 
225.25(b)(7)  and  (21)  of  Regulation  Y  (12 
CFR  225.25(b)(7)  and  (21).  Finally, 
Appheant  states  that  banks  and  bank 
holding  companies  have  been 
authorized  to  engage  in  activities  similar 
to  the  ones  propos^  by  Applicant,  srich 
as  providing  ctWiined  investment 
advisory  and  administrative  services  to 
an  emp.oyee  benefit  plan  and  operating 
a  benefits  consulting  firm. 

Applicant  also  states  that  the 
proposed  activities  comply  with 
provisions  of  the  Glass-Steagall  Act  In 
particular.  Applicant  states  that  the 
IHoposed  activities  comply  with  section 
20  of  the  dass-Steegall  Act,  whidh 
prohibits  the  affiliatHm  of  a  member 
bank  with  a  company,  such  as  an 
investment  company,  engaged 
principally  in  the  issue  of  securities.  In 
this  regard.  Applicant  argues  that 
Companjr’s  provisioo  of  administrative 
services  to  a  mutual  fund  and  the 


presence  of  director  and  officer 
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interlocks  will  not  cause  Company  to 
control  Company’s  mutual  fund  clients. 
Accordingly.  Applicant  argues  that 
neither  Company  nor  its  member  bank 
afhliates  would  become  an  affiliate  of  a 
mutual  fund  in  violation  of  the  Glass- 
Steagall  Act. 

Applicant  maintains  that  the 
proposed  activities  will  benefit  the 
public.  Applicant  believes  that  it  will 
promote  competition  and  provide  added 
convenience  to  customers  of  Company 
and  gains  in  efficiency.  Moreover, 
Applicant  believes  that  these  benefits 
will  outweigh  any  possible  adverse 
effects  of  the  proposed  activities  and 
that  indeed,  no  adverse  effects  are 
currently  foreseen. 

These  applications  may  be  inspected 
at  the  offices  of  the  Federal  Reserve 
Bank  of  Cleveland. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  23. 1992. 

Jennifer  J.  Johnson. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  92-31722  Filed  12-29-92;  8:45  am] 
BIUJNQ  CODE 

GENERAL  SERVICES 
ADMINISTRATION 

Information  Collection  Activities  Under 
Office  of  Management  and  Budget 
Review 

AGENCY:  Committee  Management 
Secretariat  (CM).  GSA. 

SUMMARY:  The  GSA  hereby  gives  notice 
under  the  Paperwork  Redu^on  Act  of 
1980  that  is  requesting  the  Office  of 
Management  and  Budget  (C^4B)  to 
approve  information  collection, 
C^estionnaire  for  Potential  Members — 
Apjmintments  by  the  Administrator  of 
General  Services  to  the  Citizens’ 
Commission  on  Public  Service  and 
Compensation.  This  Information 
Collection  is  used  to  determine  the 
eligibility  of  potential  candidates  and 
alternate  members  for  appointment  by 
the  Administrator  of  General  Services  to 
the  Citizens’  Commission  on  Public 
Service  and  Compensation,  as  required 
by  section  701(b)  of  title  VII  of  the 
Ethics  Reform  Act  of  1989  (2  U.S.C. 

352). 

ADDRESSES:  Send  conunents  to  Ed 
Springer,  GSA  Desk  Officer,  room  3235, 
NEOB,  Washington,  DC  20503,  and  to 
Mary  L.  Cunningham,  GSA  Clearance 
Officer,  General  Services 
Administration  (CAIR),  18th  &  F  Street, 
NW..  Washington,  DC  20405. 

Annual  Reporting  Burden: 

Respondents:  500;  annual  responses: 
500;  average  hours  per  resjmnse:  1; 
burden  hours:  500. 


FOR  FURTHER  INFORMATION  CONTACT: 
Charles  F.  Howton,  (202)  632-1131. 

Copy  of  Proposal:  May  be  obtained 
from  the  Information  Collection 
Management  Branch  (CAIR),  7102,  GSA 
Building,  18th  &  F  St..  NW., 

Washington,  DC  20405,  by  telephoning 
(202)  501-2691,  or  by  faxing  your 
request  to  (202)  501-2727. 

Dated:  December  17, 1992. 

Chailes  R.  Demers, 

Acing  Director.  Information  Management 
Division. 

[FR  Doc  92-31685  Filed  12-29-92;  8:45  am] 
BMOJNQ  CODE  M20-94-M 

Rnding  of  No  Significant  Impacts 
Foliov^  Compilation  of 
Environmental  Aaaaaamant  for  tha 
Proposed  Federal  Courthouse  Facility, 
Located  In  Portland,  OR 

AGENCY:  General  Services 
Administration. 

ACTION:  Withdrawal  of  intention  to 
prepare  environmental  impact 
Statement  (EIS),  for  action  which 
normally  would  require  an  EIS. 

SUIUIIARY:  The  General  Services 
Administration  (GSA)  hereby  gives 
notice  that  following  scoping  meetings 
it  was  decided  that  an  EIS  was  not 
required  for  the  proposed  Federal 
Courthouse  building  in  Portland, 
Oregon.  An  Environmental  Assessment 
was  prepared  and  based  on  it  the 
Regional  Administrator.  Region  10,  has 
issued  a  Finding  of  No  Significant 
Imjiact.  The  project  will  provide  a  total 
occupiable  area  of  approximately 
340,000  square  feet  and  will  house 
approximately  1027  employees  of  the 
Courts  and  other  agencies.  1116  project 
will  also  provide  200  official,  visitor 
and  employee  jiarking  spaces.  The 
building  will  be  constructed  to  meet  the 
Courts  current  needs  and  to 
accommodate  its  anticipated 
incremental  growth  through  the  year 
2020.  The  space  not  need^  for  (^urt 
activity  will  be  finished  for  use  by 
Executive  Branch  agencies.  The  project 
will  be  built  on  Block  24,  which  is 
referred  to  as  the  Hamilton  Hotel  site. 

Copies  of  the  Environmental 
Assessment  and  Finding  of  No 
Significant  Imjiact  are  available  from: 
Woodward-Clyde  Consultants.  Ill  S.W. 
Columbia  Avenue,  suite  990,  Portland, 
Oregon  97201. 

December  17, 1992. 

Robert  D.  Eberie, 

Regional  Administrator  ( 1 OA). 

[FR  Doc.  92-31686  Filed  12-29-92;  8:45  am] 
BHLUNO  CODE  M20-aS-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canters  for  Disease  Control  and 
Prevention  (CDC) 

Idaho  National  Engineering  Laboratory 
Environmental  Dose  Reconstruction 
Project:  Public  Meetings 

The  National  Center  for 
Environmental  Health  (NCEH),  Centers 
for  Disease  Control  and  Prevention 
(CDC),  announces  the  following 
meetings. 

Name:  Idaho  National  Engineering 
Laboratory  Environmental  Dose 
Reconstruction  Project 
Date;  January  21, 1993 
Time:  7  p.m.-9  p.m. 

Place:  Best  Western  Cotton  Tree  Inn, 

1415  Bench  Road.  Pocatello,  Idaho 
83201 

Date:  January  25, 1993 
Time:  7  p.m.-9  p.m. 

Place:  Shilo  Inn,  702  Appleway,  Coeur 
d’Alene,  Idaho  83814 
Status:  Open  to  the  public  for 
observation  and  comment,  limited  only 
by  space  available.  The  meeting  rooms 
accommodate  approximately  100 
{)eople. 

Purpose:  Under  a  Memorandum  of 
Understanding  with  the  Department  of 
Energy  (DOE),  the  Department  of  Health 
and  Human  ^rvices  has  been  given  the 
responsibility  and  resources  for 
conducting  anal^c  epidemiologic 
investigations  of  residents  of 
communities  in  the  vicinity  of  DOE 
facilities  and  other  persons  jmtentially 
exposed  to  radiation  or  to  jmtential 
hazards  from  non-nuclear  energy 
production  and  use. 

An  initial  step  in  an  analytic 
epidemiologic  study  for  persons  living 
offsite  of  a  given  DOE  facility  is  the 
reconstruction  of  radiation  doses  due  to 
releases  from  that  facility.  CDC  is 
beginning  such  an  environmental  dose 
reconstruction  for  DOE’s  Idaho  National 
Enmneering  Laboratory  near  Idaho  Falls, 
Id^o.  The  purpose  of  these  public 
meetings  is  to  obtain  public  comment 
on  contractor-prepar^  draft  plans  for: 
(1)  Public  involvement  and;  (2) 
obtaining  the  data  j)ertinent  to  a  dose 
reconstruction  at  the  Idaho  National 
Engineering  Laboratory. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  person  for  more  information: 
Leeann  Sewell,  Radiation  Studies 
Branch,  Division  of  Environmental 
Hazards  and  Health  Effects,  NCEH,  4770 
Buford  Highway.  NE.,  (F-35),  Atlanta, 
Georgia.  30341-3724,  telephone  404/ 
488-7040. 
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Dated:  December  22, 1992. 

Ehria  Ifiljer, 

Associate  Director  for  Policy  Coordination. 
Centers  ^Disease  Control  ottd  Prevention 

(CDQ. 

(FR  Doc.  92-31544  Filed  12-2»-92:  8:45  am| 
BIUJNC  CODE  «1«0-M-U 


The  National  Center  for  fnfactfous 
Diseases  (NCni)  of  the  Centers  for 
Disease  Control  and  Prevention  (COC); 
Meeting 

Name:  Raccoon  Rabies  Epizootic  and 
Control  Meeting. 

Times  and  Dates:  8:30  a.in.-5:30  p.m., 
January  21, 1993.  8:30  a.m.-2:45  p.m., 
January  22, 1993. 

Place:  CDC,  Auditorium  A.  1600 
Clifton  Road,  NE.,  Atlanta,  Gwrgia 
30333. 

Status:  Open  to  the  public  for 
observation  and  comment,  limited  only 
by  space  available. 

Purpose:  To  provide  state  and  federal 
public  health  c^cials  with  current 
informatioa  regarding  the  ongoing 
epizootic  of  rabies  in  raccotMis  and  to 
assess  the  need  for  additional  measures 
to  reduce  human  and  animal  risks  of 
exposure  to  wildlife  rabies. 

Matters  to  be  Discussed:  Meeting 
attendees  will  discuss  the  raccoon 
rabies  epizootic  and  possible  control 
measures.  All  suggestions  will  be 
considered  when  the  final 
recommendations  are  made. 

Contoct  Person  for  More  Information: 
James  E.  Childs.  ^.D,  Epidemiologist, 
NOD.  CDC.  Maiistop  G-13. 1600  Clifton 
Roed.  NE..  Atlanta,  Georgia  30333. 
telephone  404/639-1075. 

Doled:  December  23, 1992. 

Elvia  Hilyer. 

Associate  Director  for  Policy  Coordination. 
Corners  for  Disease  Control  and  Pieveetion 
fCDCj. 

IFR  Doc.  92-31688  filed  12-29-92;  MS  and 
BiaiNG  CODE 


Agency  for  Health  Care  PoUcy  and 
Research 

In  acccHtlance  with  section  lOfa)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C  appendix  2),  announcement  is 
made  of  the  following  advisory 
subcommittee  scheduled  to  meet  during 
the  month  of  December  1992; 

Name:  ADP  Support  for  the  Center  for 
General  Health  SeiVices  Intramural 
Research. 

Dates  and  Times:  December  29, 1992, 
8:30  a.m. 

Place:  Executive  Office  Center.  2101 
East  Je^erson  Street,  6th  Floor 


Conference  Room.  Rockville,  Marylaxul 
20852. 

This  meeting  will  be  dosed  to  the 
public. 

Purpose:  The  SubcommittBe’s  diarga 
is  to  provide,  on  behalf  of  the  Health 
Care  Policy  Research  Contracts  Review 
Committee,  advise  and 
recommendations  to  the  Secretary  and 
to  the  Administrator.  Agency  for  Health 
Care  Policy  and  Research  (AHCPR) 
regarding  the  scientific  and  technical 
merit  of  contract  prc^iosals  submitted  in 
response  to  a  specific  Request  for 
Proposals.  The  purpose  of  this  contract 
is  to  provide  tiimly  and  efifident  data 
base  management,  conqiuter 
programming  (including  econometric 
analyses),  micro-simulation  modeling, 
and  complex  survey  statistics, 
computer-related  consulting  and 
technical  assistance,  and  editorial  and 
graphics  services  in  support  of  data 
preparation,  dissemination,  and  analysis 
activities  in  the  Division  (rf  Provider 
Studies,  and  Dividon  Long-Term 
Care,  and  the  Division  of  Statistics  and 
Research  Methodology,  Centm  for 
General  Health  Services  Intramural 
Research,  AHCPR. 

Agenda:  The  session  of  this 
Subcommittee  will  be  devoted  entirely 
to  the  tedinical  review  and  evaluation 
of  contract  proposals  submitted  in 
response  to  a  specific  Request  for 
Proposals.  The  Administrator,  AHCPR, 
has  made  a  forma!  determination  that 
this  meeting  will  not  be  open  to  the 
public.  This  is  necessary  to  protect  the 
nee  exchange  of  views  and  avoid  undue 
interference  with  Committee  and 
Department  (^rations,  and  safeguard 
confidential  fneprietary  information 
and  personal  information  concerning 
individuals  associated  with  the 
proposals  that  may  be  revealed  during 
the  sessions.  This  is  in  accordance  with 
section  10(d)  of  tt>e  Federal  Advisory 
Committee  Act,  5  U.S.C  appendix  2. 
Department  regulations,  45  CFR 
11.5(a)(6).  and  procurement  regulations. 
48  CFR  315.604(d), 

Anyone  wishing  to  obtain  information 
regarding  this  meeting  should  contact 
Karen  Hmris.  Office  of  Management. 
Management  Systems  and  Slices 
Branch.  Agency  for  Health  Care  Policy 
and  Reseai^.  Executive  Ofiice  Center. 
2101  E.  Jefferson  Street,  suite  601. 
Rochville.  Maryland  20852.  (301)  227- 
8441. 

Dated:  Deceuhe?  22, 1992. 

),  farntt  CHatoo. 

Administrator. 

(FR  Doc  92-31897  Filed  12-29-92;  8:45  amj 
BiUJNO  CODE  4ia»-a»-M 


ItoMth  Reeoy»e—  and  Sarvic— 
AdmMttration 

Notice  Regarding  Federally  Supported 
Health  Centera  Aeeietence  Act  of  1992 

AGENCY:  Health  Resources  and  Services 
Administration,  HHS. 

ACTION:  Notice. 

summary:  The  Secretery  of  Health  and 
Human  Services  (the  **Secretaiy‘’).  in 
consultation  with  the  Attorney  Geowal, 
provides  the  following  notice  regarding 
Public  Law  102-501,  the  ‘*Federally 
Supported  Health  Centers  Assistance 
Act  of  1992"  (the  "Act").  The  Act 
provides  fi>r  liabihty  protection  for 
certain  health  case  professionals  and 
entities.  This  notice  sets  forth 
information  whereby  an  entity  or  a 
person  can  determine  vriimi.  and  the 
extent  to  which.  It  is  deemed  to  be  an 
entity  as  described  in  the  Act. 

DATES;  This  notice  Is  effective  December 
30. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  further  information,  please  contact 
Richard  C  Bohrer,  Director,  Division  of 
Community  and  K^grant  Health.  Bureau 
of  Primary  Health  G^,  suite  7A-55. 
5600  Hshers  Lane,  Rockville.  Maryland 
20857,  Phone:  (301)  443-2260. 

8UFFLEMENTARY  INFORMATION: 

1.  Introduction 

Section  224(a)  of  the  Public  Health 
Service  (PHS)  Act.  (section  233(a)  of 
title  42  of  the  United  States  Code), 
provides  that  the  remedy  against  the 
United  States  provided  under  the 
Federal  Tort  Claims  Act  (FTCA) 
resulting  from  the  performance  of 
medical,  surgical,  dental  or  related 
functions  by  any  commissioned  officers 
or  employee  of  the  PHS  while  acting 
within  the  scope  of  his  office  or 
empl<^ment.  shall  be  exclusive  of  any 
other  dvil  action  or  proceeding.  The  Act 
provides  that,  subject  to  the  provisions 
of  the  Act.  certain  witities  and  officers, 
employees  and  cmitractors  of  entities 
shall  be  deemed  to  be  an  employee  of 
the  PHS  within  the  exdusive  remedy 
provision  of  sedion  224(a).  This  notice 
is  intended  to  provide  information  as  to 
action  that  the  Department  of  Health 
and  Human  Servk»s  (HHS)  will  taka  to 
implement  the  Ad.  Application 
instiuctioas  pertaining  to  the  deeming 
process  discussed  below  and  further 
information  regarding  the  specific 
effedive  date  of  FTCA  coverage  will  be 
provided  diradly  to  the  entities  listed 
below. 

IL  Entities 

An  entity  will  be  deemed  to  be  an 
employee  of  the  PHS  pursuant  to  the 
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Act  only  if  HHS  has  determined,  and 
has  advised  the  entity,  that  the  entity^ 

(A)  Receives  Federal  funds  under  any 
of  the  following  grant  programs: 

(1)  Section  329  of  the  PHS  Act,  42 
U.S.C.  254b  (relating  to  grants  fur 
migrant  health  centers); 

(2)  Section  330  of  the  PHS  Act,  42 
U.S.C.  254c  (relating  to  grants  for 
community  health  centers): 

(3)  Section  340A  of  the  PHS  Act.  42 
U.S.C.  256a  (relating  to  grants  for  health 
services  for  residents  of  public  housing); 
and 

(4)  Section  340  of  the  PHS  Act,  42 
U.S.C.  256  (relating  to  grants  for  health 
services  for  the  homeless);  and 

(B)  Meets  the  following  requirements: 

(1)  Has  implemented  appropriate 
policies  and  procedures  to  reduce  the 
risk  of  malpractice  and  the  nsk  of 
lawsuits  arising  out  of  any  health  or 
health-related  hinctions  performed  by 
the  entity; 

(2)  Has  reviewed  and  veriHed  the 
professional  credentials,  references, 
claims  history,  fitness,  professional 
review  organization  findings,  and 
license  status  of  its  physicians  and  other 
licensed  or  certified  health  care 
practitioners,  and.  where  necessary,  has 
obtained  the  permission  from  these 
individuals  to  gain  access  to  this 
information; 

(3)  Has  no  history  of  claims  having 
been  filed  against  the  United  States  as 

a  result  of  the  application  of  section  224 
to  the  entity  or  its  officers,  employees, 
or  contractors  as  provided  for  under  this 
section,  or,  if  such  a  history  exists,  has 
fully  cooperated  with  the  Attorney 
General  in  defending  against  any  such 
claims  and  either  has  t^en,  or  will  take, 
any  necessary  corrective  steps  to  assure 
against  such  claims  in  the  future;  and 

(4)  Has  fully  cooperated  with  the 
Attorney  General  in  providing 
information  relating  to  an  estimate 
described  under  section  224(k)  of  the 
Act. 

An  entity  will  be  deemed  to  be  an 
entity  described  in  section  224  (g)(4) 
and  (h)  as  of  the  date  upon  which  it 
receives  notice  from  HHS  that  it  has 
been  deemed  to  be  an  entity  as 
described  for  purposes  of  the  Act.  Each 
notice  shall  be  effective  only  as  to  acts 
and  omissions  occurring  on  and  after 
the  date  specified  in  the  notice. 

Pursuant  to  section  224(g)(3),  no  notice 
shall  be  effective  before  January  1, 1993, 
and  no  notice  shall  be  effective  as  to  any 
act  or  omission  occurring  after 
December  31, 1995. 

In  some  cases,  grantees  contract  with 
other  entities  (as  opposed  to  individual 
contractors — see  section  III  below)  for 
the  provision  of  health  services.  The 
typical  situation  is  a  subgrant  or 


contract  for  the  provision  of  the  full 
range  of  health  services.  The  Secretary 
will  identify  those  contracting  entities 
that  will  be  subject  to  coverage  under 
section  224(g)  in  notices  issued 
pursuant  to  the  preceding  paragraph. 

m.  Covered  Individuals. 

In  addition  to  the  entity  itself,  section 
224(g)  provides  that  certain  individuals 
may  be  covered  vmder  the  FTCA. 

Officers  and  employees  are  subject  to 
coverage,  as  well  as  certain  contractors. 

The  Act  provides.that  an  individual 
may  be  considered  to  be  a  contractor  of 
an  entity  described  in  the  Act  only  if — 

(A)  The  individual  normally  {}erforms 
on  average  at  least  32*A  hours  of  service 
per  week  for  the  entity  for  the  period  of 
the  contract;  or 

(B)  In  the  case  of  an  individual  who 
normally  performs  on  average  less  than 
32^/1  hours  of  services  per  week  for  the 
entity  for  the  period  of  the  contract  and 
is  a  licensed  or  certified  provider  of 
obstetrical  services — 

(1)  The  individual's  medical 
malpractice  liability  insurance  coverage 
does  not  extend  to  services  performed 
by  the  individual  for  the  entity  under 
the  contract;  or 

(2)  The  Secretary  finds  that  patients  to 
whom  the  entity  furnishes  services  will 
be  deprived  of  obstetrical  services  if 
such  individual  is  not  considered  a 
contractor  of  the  entity  for  purposes  of 
paragraph  (1). 

Coverage  of  individuals,  whether 
employees  or  contractors,  does  not 
extend  to  acts  or  omissions  that  are  not 
related  to  the  grant  supported  activity. 
The  covered  entity  itself  (assuming  it 
meets  the  statutory  requirements  for 
FTCA  coverage)  will  be  covered  for 
claims  against  it,  even  if  an  individual 
health  care  practitioner  is  not  covered  in 
a  particular  case.  Thus,  for  example,  if 
a  contractor  works  fewer  than  32V^ 
hours  and  is  not  a  provider  of  obstetrical 
services,  the  contractor  would  not  be 
covered  for  services  related  to  the  grant, 
but  the  grantee  itself  would  be  covered. 

rv.  Grant  Implications 

Grantees  have  been  paying  for 
malpractice  insurance  premiums  as 
allowable  costs  under  their  grants.  Once 
a  grantee  has  been  deemed  to  be  an 
entity  described  in  section  224  (g)(4) 
and  (h)  and  its  effective  date  has 
arrived,  it  would  no  longer  be 
reasonable  to  incur  such  costs. 

However,  the  Secretary  recognizes  that 
some  insurable  risks  will  remain  after 
the  effective  date  of  eligibility  for  FTCA 
coverage,  including  risks  covered  by 
"tail  insurance,"  and  that  these  rislu 
may  require  the  purchase  of  private 
insurance. 


V.  Hospital  Admitting  Privileges 

Section  3  of  the  Act  further  amends 
section  224  by  providing  that  officers, 
employees,  and  contractors  of  covered 
entities  may  not  be  denied  hospital 
admitting  privileges  if  they  meet  the 
appropriate  professional  qualifications 
and  agree  to  abide  by  the  policies  and 
bylaws  of  the  hospital.  These 
individuals  are  thus  to  be  given  the 
same  treatment  as  members  of  the 
National  Health  Service  Corps  with 
respect  to  hospital  admitting  privileges. 
Hospitals  that  fail  to  comply  will  be  in 
jeopardy  of  losing  Medicare  and 
Medicaid  reimbursements. 

Hospitals  are  put  on  notice  that  the 
extension  of  FTCA  coverage  to  the 
grantees  will  mean  that  covered 
individuals  may  no  longer  need  to  have 
malpractice  insurance  for  each  act  or 
omission  covered  by  the  FTCA.  The  lack 
of  such  insurance  may  not  be  used  as  a 
basis  for  the  denial  of  admitting 
privileges.  Covered  entities  may 
demonstrate  the  fact  of  FTCA  coverage 
by  showing  inquiring  hospitals  the 
notice  described  in  Section  II  above. 
***** 

This  notice  is  not  intended  to 
constitute,  and  does  not  constitute,  a 
comprehensive  notice  pertaining  to  any 
provision  of  the  Act  except  to  the  extent 
that  procedures  pertaining  to 
implementation  of  the  Act  are  described 
explicitly  above.  All  persons  are  put  on 
notice  that  the  Act  will  not  provide  an 
exclusive  remedy  for  any  act  or 
omission  until  and  unless  a  transfer  of 
funds  is  made  pursuant  to  section  224 
(g)(1)  and  (k)  of  the  PHS  Act.  In 
addition,  immunity  of  an  individual  or 
entity  from  suit  will  attach  only  to  the 
extent  that  the  provisions  of  42  U.S.C. 
233(a)  are  applicable  to  a  specific  claim 
or  case.  The  applicability  of  the  Act  and 
42  U.S.C.  233(a)  to  a  particular  claim  or 
case  will  depend  upon  the 
determination  or  certification  (as 
appropriate)  by  the  Attorney  General 
that  the  individual  or  entity  is  covered 
by  the  Act  and  was  acting  within  the 
scope  of  employment.  A  determination 
or  certification  is  subject  to  judicial 
review. 

Dated:  December  22, 1992. 

Robert  G.  Harmon, 

Administrator. 

IFR  Doc.  92-31615  Filed  12-29-92;  8:45  am) 
BILLING  CODE  41«0-16-M 
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National  Institutes  of  Health 

National  Cancer  institute;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  to  amend  the 
notice  of  the  Development  Therapeutics 
Contract  Review  Committee  meeUng 
which  was  published  in  the  Federal 
Register  (57  FR  54994)  on  November  23, 
1992. 

The  meeting  originally  scheduled  to 
be  held  on  January  15. 1993  at  Bethesda 
Holiday  Inn,  Montgomery  Conference 
Room,  Bethesda,  Marylcmd,  will  now  be 
held  on  January  14-15, 1993  at  the  same 
location.  More  responses  to  a  Master 
Agreement  have  bmn  received  than 
anticipated,  making  it  necessary  to 
expand  the  duration  of  the  meeting  to 
two  days. 

The  meeting  will  be  open  to  the 
public  on  14  January  firom  9  a.m.  to 
approximately  9:30  a.m.  to  discuss 
administrative  details.  Attendance  by 
the  public  will  be  limited  to  space 
available.  The  meeting  will  be  closed  to 
the  public  horn  approximately  9:30  a.m. 
to  recess.  On  Friday.  January  15,  the 
meeting  will  reopen  to  the  public  at  9 
a.m.  until  approximately  9:30  a.m.  The 
meeting  will  remain  closed  from  9:30 
a.m.  until  adjournment 

Dated;  December  23, 1992. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Dot  92-31732  Filed  12-29-92;  8:45  am) 
BUJJNQ  CODE  4140-01-M 


National  inatitute  of  Arthritis  and 
Musculoakeletal  and  Skin  Diseases; 
Meeting,  National  Advisory  Board  for 
Arthritis  and  Musculoskeietai  and  Skin 
Diseases 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Board  for 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  on  January  25. 1993.  The 
meeting  will  be  held  at  the  Washington 
Capital  Marriott,  1221  22nd  Street,  NWi, 
Washington,  DC  20015.  The  Board  will 
meet  January  25, 8:30  a.m.  to 
approximately  4  p.m. 

The  meeting,  which  will  be  open  to 
the  public,  is  being  held  to  discuss  the 
Board’s  activities  and  to  continue 
evaluation  of  the  National  effort  to 
combat  arthritis  and  musculoskeletal 
and  skin  diseases.  Attendance  by  the 
public  will  be  limited  to  space  available. 

Ms.  Geraldine  B.  Pollen,  Executive 
Director.  National  Advisory  Board  for 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases,  1801  Rockville  Pike,  suite  500, 
Rockville.  Maryland  20852,  (301)  496- 
6045,  will  provide  on  request  an  agenda 


and  roster  of  the  members.  Summaries 
of  the  meeting  may  also  be  obtained  by 
contacting  her  office. 

Dated:  December  23, 1992. 

Susan  K.  Fddman, 

NIH  Committee  Management  Officer. 

(FR  Doc.  92-31731  Filed  12-29-92;  8:45  am| 
BtUJNO  CODE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
(AZ-040-5410-10-A100] 

Receipt  of  Application  for  the 
Conveyance  ^  Federally*Owned 
Mineral  Intereata;  Safford  District, 
Arizorw 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Interior. 

ACnON:  Notice  of  receipt  of  conveyance 
of  mineral  interest  application  in 
Greenlee  County,  Arizona. 

SUMMARY:  Notice  is  hereby  dven  that 
pursuant  to  section  209  of  me  Act  of 
October  21. 1976,  90  Stat  2757,  Roger 
Phillips.  Trustee  of  The  Phillips  Real 
Estate  Investments.  Inc.,  Defined  Benefit 
Pension  Plan. 

Gila  and  Salt  River  Meridian,  Arizona 
X  4  S  R«  31  B 

Sec. ’26.  B’A.  S’/tNWVi,  WV1SWV4, 
SEV4SWV4: 

Sec.  27,  SEV4NWV4.  PASWV4;  SEV4; 

Sec.  29,  NEV4NEV4,  WViiNEV4.  SEV4NWV4. 
S’/i: 

Sec.  31.  lots  1-4  inclusive,  EV*,  E'AWVi; 
Sec.  33.  NEV4.  SWV4SEV4.  EViSEVi: 

Sec.  34.  WV2E%,  SEV4NEV4.  WVi, 
SEV4SEV4: 

Sec.  35.  E%NWV4.  SWV4NWV4. 

SW«/iiSWV4.  NEV4SWV4. 

T.  5  S.,  R.  31  E.. 

Sec  5.  lot  4; 

Sec.  6.  lots  2  and  3,  SW'ANEVi, 

NEV4SWV4.  NWV4SEV4. 

Containing  3,246.90  acres. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  mineral  interests 
within  the  legal  description  given  above 
will  be  segregated  to  the  extent  that  they 
will  not  be  open  to  appropriation  under 
the  public  land  laws  including  the 
mining  laws  and  the  mineral  leasing 
laws,  ^e  segregative  effect  of  the 
application  ^11  terminate  either  upon 
issuance  of  a  patent  or  other  document 
of  conveyance  of  such  mineral  interest, 
upon  final  rejection  of  the  application  or 
two  years  firom  the  date  of  filling  of  the 
application,  November  10, 1992, 
whichever  occurs  first 
FOR  RIRTHER  MFORMATKW  CONTACT: 
Additional  information  concerning  this 
application  may  be  obtained  from  the 


Realty  Specialist  at  the  Safford  District 
Office,  711 14th  Avenue.  Safford. 
Arizona  85546. 

Dated:  December  21, 1992. 

Frank  L.  Rowley, 

Acting  District  Manager. 

[FR  Doc.  92-31684  Piled  12-29-92;  8:45  am] 
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Bureau  of  Land  Management 

[AA-610-41 10-02-24  lA] 

Decision  of  the  Secretary  of  the 
Interior  Extending  Reduction  in  Rental 
Rate  for  Oil  and  Gaa  Leasee 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  Decision  of  the 
Secretary  of  the  Interior  Extending 
Rental  Rate  Reduction  For  All  Onshore 
Oil  and  Gas  Leases  Except  Those  Issued 
Under  the  Provisions  of  the  Federal 
Onshore  Oil  and  Gas  Leasing  Reform 
Act  of  1987,  the  Combined  Hydrocarbon 
Leasing  Act  of  1981,  and  Those 
Reinstated  Under  the  Provisions  of  the 
Federal  Oil  and  Gas  Management  Act  of 
1982. 

SUMMARY:  The  Secretary  of  the  Interior 
is  extending  the  rental  rate  reduction 
announced  in  the  Federal  Roister  on 
February  6, 1992  (Vol  57,  No.  25),  for 
onshore  oil  and  gas  leases  in  force 
issued  prior  to  January  1, 1988. 
Exempted  firom  the  rental  rate  reduction 
are  those  leases  issued  under  the 
provisions  of  the  Federal  Onshore  Oil 
and  Gas  Leasing  Reform  Act  of  1987,  the 
Combined  Hydrocarbon  Leasing  Act  of 
1981,  and  those  reinstated  under  the 
provisions  of  the  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982. 
EFFECTIVE  DATE:  March  1. 1993. 
ADDRESSES:  Inquiries  or  suggestions 
should  be  sent  to:  Director  (610),  Bureau 
of  Land  Management,  room  510,  L$ 
Building,  1849  C  Street,  NW., 
Washington,  EX]  20240. 

FOR  FURTHER  INFORMATION  CONTACT. 
Erick  Kaarlela,  (202)  653-2182. 
SUPPLEMENTARY  MFORMATION:  Effective 
March  1. 1992,  the  Secretary  of  the 
Interior  reduced,  to  not  greater  than  $1 
per  acre  or  firaction  thereof  per  year,  the 
rate  of  rental  for  certain  on^ore  oil  and 
gas  leases  then  in  force.  The  reduction 
in  the  rental  rate  extends  through 
February  28, 1993.  Exempted  firom  that 
reduction  were  those  leases  issued 
under  the  provisions  of  the  Federal 
Onshore  CHI  and  Gas  Leasing  Reform 
Act  of  1987,  the  Combined  Hydrocarbon 
Act  of  1981,  and  those  leases  reinstated 
under  the  provisions  of  the  Federal  Oil 
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and  Gas  Royalty  Management  Act  of 
1982. 

The  Secretaiy  of  the  Interior  has  ^ 
announced  a  decision  to  continue  this 
rental  reduction  through  February  29, 
1996.  This  action  becomes  effective 
March  1, 1993,  and  will  continue 
through  February  29. 1996,  unless,  after 
considering  factors  related  to  the  rental 
rate,  such  as  the  level  of  development  of 
Federal  leases,  economic  conditions  in 
the  oil  industry,  or  the  level  of  imports, 
the  Secretary  of  the  Interior  decides  to 
terminate  the  rental  reduction  at  an 
earlier  date.  Any  decision  to  terminate 
the  rental  reduction  policy  will  be  made 
only  after  lessees  are  given  3  months 
notice  of  the  intended  action.  The 
reduction  applies  to  all  rental  for  all 
leases  in  effect  on  March  1, 1993,  except 
those  leases  issued  under  the  provisions 
of  the  Federal  Onshore  Oil  and  Gas 
Leasing  Reform  Act  of  1987,  the 
Combined  Hydrocarbon  Act  of  1981, 
and  those  reinstated  under  the 
provisions  of  the  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982, 
regardless  of  the  rate  then  applicable 
unless  that  rate  already  is  less  than  $1 
per  acre  per  year. 

This  rental  reduction  is  granted  by  the 
Secretary  of  the  Interior  under  section 
39  of  the  Mineral  Leasing  Act  of  1920 
(30  U.S.C  209)  which  states  in  part: 

“The  Secretary  of  the  Interior,  for  the 
purpose  of  encouraging  the  greatest 
ultimate  recovery  of  c(^,  oil,  gas,  *  *  * 
and  in  the  interest  of  conservation  of 
natural  resources,  is  authorized  to 
waive,  suspend,  or  reduce  the  rental  * 

*  *  whenever  in  bis  judgment  it  is 
necessary  to  do  so  in  order  to  promote 
development*  *  * 

The  Department  of  the  Interior 
granted,  in  1986  and  1987,  a  rental 
reduction  for  all  simultaneous  leases 
whose  annual  rental  rates  would 
otherwise  have  increased  by  regulation 
from  $1  to  $3  per  acre.  The  rental  rates 
remained  at  $1  per  acre.  This  policy  was 
in  response  to  an  increase  in  oil  and  gas 
lease  terminations  and  relinquishments. 
The  Federal  Government  wished  to 
encourage  domestic  exploration  and 
development  and  allow  more 
economical  Federal  oil  and  gas 
development.  In  order  to  enable 
developers  to  project  more  constant 
Federal  oil  and  gas  lease  acmiisition 
costs  over  a  longer  period  of  time  and 
provide  more  stability  to  the  industry, 
the  annual  rental  rates  for  certain 
onshore  Fednral  oil  and  gas  leases  was 
reduced  in  1989  to  $1  per  acre  beyond 
the  initial  lease  year. 

The  economic  conditions  that 
prompted  the  Secretary  of  the  Interior  to 
reduce  the  rental  rates  at  that  time  are 


still  prevalent  today.  Various  1992  U.S. 
oil  and  gas  exploration,  development 
and  promotion  statistics  are  at  30-year 
lows.  Domestic  exploration  and  recent 
operating  drilling  rig  counts  have 
declined  to  under  1,000  from  over 
10,000  during  the  boom  times  in  the  late 
1970’s  and  early  1980‘s.  The  Sefaetary 
finds  that  raising  the  rental  rates  from 
their  present  level  of  $1  per  acre  will 
reduce  the  amount  of  acreage  under 
lease  and  thereby  diminish  the 
likelihood  that  development  of  leases 
will  occur.  By  extending  the  rental 
reduction  for  at  least  3  more  years,  the 
Secretary  of  the  Interior  will  be  ensuring 
that  the  Federal  leasing  pit^ram  itself  is 
not  a  deterrent  to  exploration,  but 
instead  provides  an  incentive  for 
development  of  oil  and  gas  resources. 

Dated:  December  23, 1992. 

Richard  Roldan, 

Deputy  Secretary  of  the  Jnterhr. 

(FR  Doc.  92-31541  Piled  12-29-92;  8:45  am) 
WUJNG  COOC  4310-44-M 

Bureau  of  Land  Management 
[WY-03(M21(M)S;  WYW 127563] 

Realty  Actiona;  Sales,  Leaaaa,  etc.; 
Wyoming 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Realty  Action; 
Proposed  Direct  Sale  of  Public  Land 
Parcel  in  Fremont  County,  Wyoming. 

SUMMARY:  The  Bureau  of  Land 
Management  has  received  a  proposal  to 
sell  the  following  described  public 
lands  to  the  Fremont  County  Solid 
Waste  Disposal  District  pursuant  to 
sections  203  and  209  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C  1713, 1719: 

Sixth  Principal  Nfaridian 
T.  34  N..  R.  96  W.. 

Sec.  26,  WViW’ANEV*.  NW’/i,  NE’ASW’A, 
NWV*SBi/«. 

The  above  lands  aggregate  280  acres. 

This  same  proposal  was  originally 
described  in  a  Notice  of  Realty  Action 
(NORA)  published  in  the  Federal 
Register  on  April  17, 1992.  This  notice 
is  being  issued  to  allow  more  time  for 
the  BLM  to  process  the  proposed  sale. 

As  explained  in  the  original  notice 
(WYW  125199)  published  in  57  FR 
53774  and  53775  on  April  17, 1992,  the 
Frmnont  County  Solid  Waste  Disposal 
District  is  proposing  to  purchase  80 
acres  of  public  land  which  they 
presently  lease  for  a  sanitary  Imdfill 
under  Recreaticm  and  Public  Purposes 
Lease  WYW  79452,  and  an  additional 


200  acres  for  future  expansion  of  the 
sanitary  landfill.  The  existing  80  acre 
lease,  WYW  79452,  would  be  cancelled 
simultaneously  with  the  issuance  of  the 
patent  for  the  proposed  sale  of  the  280 
acres.  This  sanita^  landfill  is  known  as 
the  Sand  Draw  landfill  which  serves  the 
Riverton  Area  as  well  as  the  nearby 
lural  and  industrial  areas.  Hie  Sand 
Draw  landfill  has  the  potential,  due  to 
its  location  and  physical  characteristics, 
to  become  the  primary  centralized 
sanitary  landfill  for  this  portion  of 
Fremont  County.  The  Fremont  County 
Solid  Waste  Disposal  District  must  have 
an  independ«3t  third  party  complete  a 
landfill  transfer  audit  which  is  an 
assessment  of  the  conditions  of  the 
landfill  prior  to  title  transfer.  The 
independent  third  party  must  then  sign 
a  statement  that  no  significant  risk  to 
human  health  and  the  environment 
exists  before  the  proposed  sale  would 
proceed. 

The  proposed  direct  sale  to  the 
Fremont  County  Solid  Waste  Disposal 
District  would  be  made  at  fair  market 
value.  Additionally,  Fremont  County 
Solid  Waste  Disposal  District  would  be 
required  to  submit  a  nonrefundable 
application  fee  of  $50.00  in  accordance 
with  43  CFR  subpart  2720  for 
conveyance  of  all  unreserved  mineral 
interests  in  the  lands 

The  proposed  sale  is  consistent  with 
the  Lander  Resource  Management  Plan. 
The  planning  document  and 
environmental  assessment  covering  the 
proposed  sale  will  be  available  for 
review  at  the  Bureau  of  Land 
Management,  Lander  Resource  Area, 
Lander,  Wyomiim. 

Conve3rance  ofthe  land  would  be 
subject  to  the  following: 

1.  Reservation  of  a  right-of-way  for 
ditches  or  canals  pursuant  to  the  Act  of 
August  30, 1890, 43  U.S.C,  945. 

2.  Reservation  of  oil  end  gas  to  the 
United  States  with  the  right  to  prospect, 
explore,  and  develop  the  same  in 
accordance  with  the  provisions  of  the 
Federal  mineral  laws  in  force  at  the  time 
of  di^osal. 

3.  m.M  oil  and  gas  leases,  serial 
numbers  WYC  068828  and  WYC 
068994. 

4.  BLM  right-of-way  serial  niunber 
WYW  86050  for  a  power  transmission 
line  held  by  Riverton  Valley  Electric 
Association,  Inc. 

5.  Any  other  valid  existing  rights 
including  rights-of-way  that  are 
identified  during  the  evaluation  process. 

The  public  lands  involved  are  within 
the  East  Beaver  Common  Allotment  No. 
1801.  Hie  grazing  permittee’s  are  Ed 
Virden,  Jolm  Ostx^e,  Edna  Bringolf, 
Robert  W.  Hamilton,  and  John  Hancock 
Mutual  Life  Insurance  Company,  Inc. 
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These  permittee’s  have  either  signed  a 
waiver  of  their  Z-year  notice  of 
cancellation  of  grazing  privileges  or 
have  been  serv^  a  2-year  notice  prior 
to  cancellation  of  a  portion  of  their 
grazing  peimits,  and  that  notification 
was  sent  with  a  copy  of  the  original 
Notice  of  Realty  Action.  The  grazing 
privileges  would  not  be  cancelled  if  the 
lands  are  not  sold. 

The  public  lands  described  above 
shall  be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining  laws  upon 
publication  of  this  notice  in  the  Federal 
Register.  The  segregative  effiact  will  end 
270  days  horn  tlw  date  of  the 
publication,  upon  issuance  of  a  patent, 
or  upon  publication  in  the  Federal 
Register  of  a  termination  of  the 
segregation,  whichever  occurs  first. 

FOR  FURTHER  Vff^ORMATION  CONTACT:  Jack 
Kelly,  Area  Manager,  Lander  Resource 
Area,  125  Sunflower,  P.O.  Box  589, 
Lander,  Wyoming  82520,  (307)  332- 
7822. 

SUPPLEMENTARY  INFORMATION:  For  a 
period  of  forty  five  (45)  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Area  Manager, 
Bureau  of  Land  Management,  Lander 
Resource  Area,  P.O.  Box  589,  Lander, 
Wyoming  82520.  Any  ccrntments  will  be 
evaluated  by  the  BLM  Wyoming  ^ate 
Director  who  may  sustain,  vacate,  or 
modify  this  proposed  realty  action. 

Dated;  December  23, 1992. 
lack  Kelly, 

Ana  Manager. 

IFR  Doc.  92-31765  Filed  12-29-92;  8:45  ami 
BtUJNG  CODE  4310-22-ai 


National  Park  Sarvica 

Meeting  of  the  National  Park  System 
Advisory  Board 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting  of  National 
Park  System  Advisory  Board. 

Notice  is  hereby  »ven  in  accordance 
with  the  Federal  Advis(»ry  Ccnnmittee 
Act,  5  U.S.C.  Appendix,  that  a  meeting 
of  the  National  Park  System  Advisory 
Board  will  be  held  on  February  3  and 
4, 1993  at  the  Sheraton  Key  L^o 
Resort,  97000  South  Overseas  Highway, 
Key  Largo,  Florida.  The  general  Imsiness 
meeting  will  start  at  8  a.m.,  Wednesday, 
February  3,  continuing  until  about  5 
p.m.  The  Board  will  reconvene  at  8  a.m. 
the  next  morning  and  conclude  Hs 
meeting  by  noon  on  Thursday,  February 
4.  The  meeting  will  follow  orientation 
tours  and  briefings  in  nearby  Evjerglades 


National  Park.  Big  CyjNsae  Natimaal 
Preserve  and  Biscayne  National  Park. 

National  Historic  Landmark 
nominaticms  are  scheduled  for  review 
during  the  morning  of  Febroary  3,  akmg 
with  two  studies  of  resource  areas  being 
considered  for  potential  addition  to  the 
Naticmal  Paik  S]^em.  The  studies  are  of 
northern  New  Mexico  sites  assodeted 
with  noted  early  20th  Century  artist 
Georgia  O’Keeffe,  and  of  the  Hudson 
River  Valley  landscapes  associated  with 
noted  19th  Century  painter  Thomas 
Cole  and  the  Hudson  River  School  of 
Art.  Other  studies  may  also  be 
presented,  and  there  will  be  some 
discussion  of  the  upcoming  Naticmal 
Park  Service  theme  study  of  American 
Labor  History. 

Scheduled  fin'  discussion  the 
afternoon  of  February  3  and  the  rooming 
of  February  4  are  the  recent  National 
Research  Council  report  entitled 
“Science  and  the  National  Parks’’,  the 
status  of  the  National  Natural 
Landmarks  Program,  the  status  of 
National  Park  S^ice  planning  for  the 
Presidio  of  San  Francisco,  the  Board’s 
review  of  urban  park  issues,  the  status 
of  NFS  special  resource/new  park  area 
studies,  and  the  education  potential  of 
the  parks.  The  Board  will  also  consider 
a  proposed  report  and  recommendations 
on  the  Service’s  Rivers,  Trails  and 
Conservation  Assistance  Program  as  a 
means  of  implementing  the  Secretary’s 
Outdoor  Recreation  Initiative. 

The  Board  will  be  addressed  by 
officials  of  the  Department  of  the 
Interior  and  the  National  Park  Service  at 
various  times,  and  other  miscellaneous 
topic:s  and  reports  may  be  covered. 

The  order  of  the  agenda  may  be 
changed,  if  necessary,  to  accommodate 
travel  schedules  or  for  other  reasons. 

The  business  meeting  will  be  open  to 
the  public.  Space  and  j^ilities  to 
accommodate  members  of  the  public  are 
limited  and  persons  will  be 
accommodated  on  a  first-come,  first- 
served  basis.  Anyone  may  file  with  the 
Board  a  written  statement  concerning 
matters  to  be  discussed.  The  Chairman 
may  also  permit  attendees  to  address  the 
Board,  but  may  restrict  the  len^  of 
presentations  as  necessary  to  allow  the 
Board  to  complete  its  agenda  within  the 
allotted  time. 

Persons  wishing  further  information 
concerning  the  meeting,  or  who  wish  to 
submit  statements,  may  contact  Mr. 
David  L.  Jervis,  Office  of  Policy, 

National  Park  Service,  P.O.  Box  37127, 
Washington,  DC  20013-7127  (telephone 
202^208-4030).  More  specific 
informatiiHi  on  potential  National 
Historic  Landmarks  may  be  obtained 
from  Senior  Historian  Bmjamin  Levy 


(History  Division,  telephone  202r-343- 
8164)  at  the  same  P.O.  Box  address. 

Draft  minutes  of  the  meeting  will  be 
available  for  public  inspection  about  12 
weeks  after  ti^  meeting,  in  room  1220, 
Main  Interior  Building,  1849  C  Sneet, 
NW..  Washington,  DC 
Herbert  S.  Cables,  Jr., 

Deputy  Director. 

IFR  Doc  92-31543  Filed  12-29-92;  8;45  am) 
BILUNO  cooe  4>ie-7«Mi 


Sudbury,  AsMbel  and  Concord  Rivera 
Wild  and  Scenic  Study,  MA;  Sudbury, 
Aaaabat  and  Concord  Rtvara  Study 
CommMaa  Mealing;  Correction 

This  announcement  supplements 
original  notice,  dated  December  18, 

1992  (57  PR  60245),  to  include  the  time 
and  reiterate  the  meeting  location  of  the 
’Thursday,  January  28, 1993  meeting  of 
the  Sudbury,  Assabet,  and  Concord 
Riv«r  Study  CcHnmittee. 

The  meeting  will  be  held  at  7:30  pm 
in  the  Wayland  Town  Hall,  Wayland, 
Massachusetts.  p3irecti(ms:  Wayland 
Town  Hall  is  located  m  the  west  side 
of  Route  27,  just  south  of  the 
intersection  of  Routes  20  and  27  in 
Wayland  center.  From  the  north,  take 
Route  27  south  and  turn  right  at  first 
driveway  after  crossing  Route  27.  From 
the  west,  take  Route  20  east,  turn  left  on 
Route  27  south  and  take  immediate  right 
into  driveway.  Parking  lot  is  behind 
building.) 

Dated:  December  23, 1992. 

)olui  ).  BerdttU, 

Acting  fhgiotHJ  Director. 

(FR  Doc.  92-31739  Rled  12-29-92;  8:45am| 
BIUMQ  CODE  4310-70-M 


INTERNATIONAL  TRADE 
COMMISSION 

Pnveedgadcn  No.  337-TA-338] 

Commlseion  Dolormlnalion  Not  To 
Review  Initial  Determinetlon  Granting 
Joint  Motion  To  Terminate  the 
Investigation  WItti  Raapact  to 
Raapondaid 

In  the  Matter  of  Certain  Bulk  Bags  and 
Process  for  Making  Same 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION;  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Internatitmal  'Tn^ 

Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge’s  initial  determinatioo  CED)  in  the 
above-captfoned  investigation  granting  a 
joint  motion  to  terminate  the 
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investigation  with  respect  to  respondent 
Trimeg  Holdings.  Ltd.  (’Trimeg")  on  the 
basis  of  a  settlement  agreement. 

ADDRESSES:  Copies  of  the  ID  and  all 
other  nonconfidential  documents  filed 
in  connection  with  this  investigation  are 
available  for  public  inspection  during 
official  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission.  500  E 
Street.  SW..  Washington.  DC  20436. 
telephone  202-205-2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Lyle 
B.  Vender  Schaaf.  Esq..  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission.  500  E  Street.  SW.. 
Washington.  DC  20436.  telephone  202- 
205-3107.  Hearing-impaired  individuals 
are  advised  that  information  about  this 
matter  can  be  obtained  by  contacting  the 
Commission's  TDD  terminal.  202-205- 
1810. 

SUPPLEMENTARY  MFORMATION:  On  May 
21. 1092.  Better  Agricultural  Goals 
Corporation  and  Super  Sack 
Manufacturing  Corporation  (collectively 
"complainants")  filed  a  complaint  with 
the  Commission  alleging  unfair  acts  in 
violation  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.a  1337).  The  unfair  acts 
alleged  in  the  complaint  are  the 
importation  and  sale  of  certain  bulk 
bags  that  infHnge  claim  8  of  U.S.  Letters 
Patent  4.143.796  and  claim  20  of  U.S. 
Letters  Patent  4.194.652.  On  June  5. 

1992.  complainants  filed  an  amended 
complaint.  On  June  18. 1992.  the 
Commission  determined  to  institute  an 
investigation  of  the  complaint  and 
publish  notice  of  its  investigation  in  the 
Federal  Register  (57  FR  28185  24. 

1992)). 

On  November  12. 1992,  complainants 
and  respondent  Trimeg  jointly  moved 
for  termination  of  this  investigation  as 
to  Trimeg  on  the  basis  of  a  settlement 
agreement  (Motion  Docket  No.  338-13). 
The  Commission  investigative  attorney 
filed  papers  supporting  ffie  joint  motion. 
On  November  20, 1992.  the  presiding 
administrative  law  judge  issued  an  ID 
(Order  No.  11)  granting  the  motion.  No 
petitions  for  review,  or  agency  or  public 
comments  were  received. 

This  action  is  taken  pursuant  to 
section  337  of  the  Tariff  Act  of  1930.  as 
amended  (19  U.S.C.  1337),  and 
Commission  interim  rule  210.53  (19 
CFR  210.53.  as  amended). 

Issued:  December  23. 1992. 

By  order  of  the  Commission. 

Paul  R.  Bardos. 

Acting  Secretary. 

(PR  Doa  92-31726  Piled  12-29-92:  S;45  am) 
aiUJNO  CODE  7D3e-es4i 


INTERSTATE  COMMERCE 
COMMISSION 

Intent  To  Engogo  In  Componoated 
Intercorporate  HauNng  Oparatlona 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  author!:^  in  49  U.S.C 
10524(b). 

1.  Parent  corporation  and  address  of 
principal  office: 

Allied  Products  Corporation  (a  Delaware 
corporation).  10  South  Riverside 
Plaza,  suite  1600.  Chicago.  Illinois 
60606. 

2.  Wholly  owned  subsidiaries  which 
will  participate  in  the  operations,  and 
States  of  incorporation: 

Coz  Corporation  (Delaware) 

Bush  Hog  Corporation  (Delaware)  % 
Verson  Corporation  (Delaware) 

Sidney  L.  Strickland,  Jr., 

Secretary. 

(PR  Doc.  92-31640  Filed  12-29-92;  8:45  am| 
BCIMO  CODE  703S-ai-« 


DEPARTMENT  OF  JUSTICE 


Informafion  Coltections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  ffie  following 
collectionfs)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection: 

(2)  The  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected: 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond: 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and. 

(7)  An  indication  as  to  whether 
se^on  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
n(^ce.  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
ONffi  revie%ver.  Ms.  Lin  Liu  rni  (202) 


395-7340  and  to  the  Department  of 
Justice's  Clearance  Offi^r.  Mr.  Don 
Wolfiey.  on  (202)  514-4115.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  ^ou  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  DOJ 
Clearance  Officer  of  your  intent  as  soon 
as  possible.  Written  comments  regarding 
the  bwden  estimate  or  any  other  aspect 
of  the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Afilairs.  Office  of  Management  and 
Budget.  Washington.  DC  20503.  and  to 
Mr.  Don  Wolfrey.  DOJ  Clearance  Officer, 
SPS/JMD/850  WCTR,  Department  of 
Justice.  Washington,  DC  20530. 

Revision  of  a  Currently  Approved 
Collection 

(1)  Immigrant  Petition  By  Alien 
Entrepreneur 

(2)  Form  1-526.  Immigration  and 
Naturalization  Service 

(3)  On  occasion 

(4)  Individuals  or  households.  The 
information  is  used  by  an  entrepreneur 
to  petition  as  an  immigrant  to  the  U.S. 

(5)  2,000  annual  responses  at  1.25 
hours  per  response 

(6)  2,500  annual  burden  hours 

(7)  Not  applicable  under  3504(h) 

Extension  of  the  Expiration  Date  of  a 
Currently  Approved  Collection  Without 
Any  Change  in  the  Substance  or  in  the 
Method  of  Collection 

(1)  Denial  of  Federal  Benefits  for  Drug 
Ofienders 

(2)  OJP  Form  3500/2.  Office  of  Justice 
Programs 

(3)  On  occasion 

(4)  State  or  local  governments.  The 
information  is  used  to  ensure  that 
convicted  ofienders  do  not  receive  any 
Federal  benefits  that  have  been  denied 
by  court  action. 

(5)  500  annual  responses  at  .083  hours 
per  response 

(6)  41  annual  burden  hours 

(7)  Not  applicable  under  3504(h) 

Reinstatement  of  a  Previously 
Approved  Collection  for  Which 
ApprovM  Has  Expired 

(1)  Affidavit  of  Support 

(2)  1-184.  Immigration  and 
Naturalization  Service 

(3)  On  occasion 

(4)  Individuals  or  households.  The 
information  is  used  to  determine  if  an 
applicant  for  benefits  will  become  a 
public  charge  if  admitted  into  the 
United  States. 

(5)  44,000  annual  responses  at  .332 
hours  per  response 

(6)  14,608  annual  burden  hours 

(7)  Not  applicable  under  3504(h) 
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Existing  Collection  in  Use  Without  an 
0MB  Cmtrol  Number 

(1)  Urine  Drug  Testing  Custody  & 
Control  Form 

(2)  Federal  Bureau  of  Investigation 

(3)  Daily 

(4)  Federal  agencies  or  employees. 
This  chain  of  custody  form  is  used  to 
document  drug  testing  records  and  has 
been  devised  to  addr^  the  needs  of  the 
Federal  Bureau  of  Investigation,  the 
Drug  Enforcement  Administration,  the 
United  States  Marshals  Service  and  the 
United  States  Secret  Service. 

(5)  188,976  aimual  responses  at  .166 
hours  per  response 

(6)  315  annual  burden  hoiirs 

(7)  Not  applicable  under  3504(h) 
Public  comment  on  these  items  is 

encouraged. 

Dated:  December  23, 1992. 

Don  Wolfrey, 

Department  Cleannce  Officer,  Department  of 
Justice. 

[FR  Doc.  92-31638  Piled  12-29-92;  8:45  ami 
BIUJNQ  cooe  4410-10-M 


information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(0MB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, . 
and  the  applicable  component  of  the 
De])artment  sponsoring  the  collection: 


(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and 

(7)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
0^^  reviewer,  Ms.  Lin  Liu  on  (202) 
395-7340  and  to  the  Department  of 
Justice’s  Clearance  Officer.  Mr.  Don 
Wolfi^y,  on  (202)  514—4115.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  fi^m 
prompt  submission,  you  should  notify 
the  0MB  reviewer  and  the  DOJ 
Clearance  Officer  of  your  intent  as  soon 
as  possible.  Written  comments  regarding 
the  burden  estimate  or  any  other  aspect 
of  the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Aftairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503,  and  to 
Mr.  Don  Wolfrey,  DO)  Clearance  Officer, 
SPS/JMD/850  WCTR,  Department  of 
Justice,  Washington,  DC  20530. 

This  notice  contains  a  collection  for 
which  an  expedited  review  has  been 
requested  bom  the  Office  of 
Management  and  Budget  (INS  Form  I- 
129).  In  an  eftbrt  to  fully  inform  the 
reporting  public,  this  entry  is  printed  in 
full,  including  instructions,  at  the  end  of 
this  notice.  Written  comments 


concerning  this  form  should  be  sent  to 
the  Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service.  U.S.  Department 
of  Justice,  425 1  Street  NW..  room 
2001D.  Washington,  DC  20536, 
Attention:  Form  1-129,  within  30  days 
after  the  date  of  publication  (January  29, 
1993)  of  this  notice  in  the  Federal 
Register. 

Revisifm  of  a  Currently  Approved 
Collection 

An  expedited  review  has  been 
requested  for  this  entry. 

(1)  Petition  for  a  Nonimmigrant 
Worker. 

(2)  Form  1-129.  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households.  The  I- 
129  is  used  to  petition  for  temporary 
workers,  including  the  new 
classification  created  by  the 
Immigration  Act  of  1990.  *1110  form 
replaces  forms  I-129H,  I-129L,  and  I- 
126. 

(5)  223,000  annual  responses  at  1.41 
hours  per  response. 

(6)  314,430  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 
Public  comment  on  these  items  is 

encouraged. 

Date^:  December  23. 1992. 

Don  Wolfrey, 

Department  Clearance  Officer,  Department  of 
Justice. 

MUJNQ  COOK  441fr-10-M 
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U.S.  Department  of  Justice  DRAFT 

Immigration  and  Naturalization  Service _ 


Instructions  for  Petition  for 
a  Nonimmigrant  Worker 
Form  M29 


Putpost  Of  The  Form. 

The  Immigration  and  Nationality  Act  allows  employers  to  bring  certain  types  of  foreign  workers  into 
the  United  States  temporarily  as  nonimmigrants  to  perform  services  or  Ubor  or  to  receive  training. 
Form  1-129  is  used  to  petition  for  these  woitecs.  If  a  petition  is  af^roved,  the  Service  will  notify  the 
U.S.  Consulate  or  the  INS  inspection  facility  for  visa  or  admission  purposes.  However,  if  the  workers 
are  already  in  the  U.S.  in  another  status,  and  that  status  b  still  valid,  you  can  use  thb  form  to 
simultanet^y  apply  to  change  foeir  status  here  in  the  U.S.  so  di^  may  engage  in  the  en^loyment 
If  the  workers  are  already  in  the  U.S.  in  the  status  you  are  filing  for,  you  can  use  this  form  to  apply 
to  extend  their  stay  or  to  receive  ^>proviJ  of  a  change  in  their  employment 


Who  May  FUe. 

A  U.S.  employer  may  file  a  petition  for  any  type  of  nonimmigrant  worker.  A  foreign  employer  may 
file  for  certain  types  of  workers,  as  indicat^  in  the  specific  classification  descriptions.  Separate 
instructions  on  circumstances  where  agents  may  file  petitions  are  discussed  in  Part  3  of  thb  panqihl^. 


Overview  of  These  InstruetUms. 

Form  1-129  consists  of  ariiasic  petition  and  differem  supplen^nts  that  tq;>ply  to  die  various 
classifications.  When  you  file  a  petition,  you  must  file  it  widi  the  supplement  for  that  classification 
and  with  the  required  initial  evidence  Ibted  in  these  instructions. 

Thb  pamphlet  b  designed  to  help  you  file  an  1-129  petition  and  to  understand  what  evidence  you  must 
file  with  the  petition.  The  Immigration  and  Nationality  Act  b  very  complex,  particularly  with  regard 
to  the  variety  of  nonimmigrant  worker  categories  and  the  specific  requirements  for  the  various 
classifications.  Please  read  thb  pamphlet  carefully  before  filing  your  petition.  Thb  pamphlet 
summarizes  requirements  contained  in  regulations  at  8  CFR  214.2.  Please  refer  to  the  regulations  for 
further  guidance  and  detail. 

This  pamphlet  b  divided  into  four  parts.  Part  1  discusses  die  specific  nonimmigrant  worker 
classifications  which  always  require  a  petition.  Part  2  discusses  the  classificmions  which  do  not 
require  a  petition  for  new  employment  if  the  alien  is  outside  the  U.S.  but  do  require  a  potion  for  a 
change  of  status  or  extension  of  stay. 

Part  3  gives  specific  instructions  about  how  to  fill  out  the  form.  It  also  discusses  die  amsuUation  that 
must  be  filed  with  many  types  of  p^itions  and  discusses  how  to  actually  file  die  petition,  such  as 
where  to  file  it  and  the  filing  fee. 

Part  4  describes  how  your  petition  will  be  processed.-  The  instructions  in  thb  part  also  explain  the 
penalties  for  falsifying  or  concealing  facts  or  submitting  a  false  document. 

Form  H29  Instructions  (Rev.  11-30-92)  N 
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1.  Classifications  which 

ALWAYS  REQUIRE  A  PETmON. 

The  following  classifications  always  require  a  petition. 
A  petition  for  any  of  these  classifications  must  be  filed 
with  the  listed  initial  evidence.  However,  a  petition  for 
a  change  of  status  or  extension  of  stay  has  somewhat 
different  evidence  requirements  in  certain  situations. 
Please  see  the  separate  evidence  instructions  in  Part  3  of 
this  pamphlet. 


H-IA. 

An  H-IA  is  an  alien  coming  to  perform  services  as  a 
registered  professional  nurse.  Hie  petition  must  be  filed 
by  a  U.S.  employer  that  provides  health  care  services 
(including  nursing  contractors).  You  must  file  your 
petition  with: 

•  copies  of  evidence  the  alien  has  a  fiill  and 
unrestricted  license  to  practice  professional  nursing 
in  the  country  where  he  or  she  obtained  nursing 
education,  or  that  the  nur^g  education  was 
received  in  the  U.S.  or  Caiuda; 

•  copies  of  evidence  the  alien  has  either: 

O  passed  the  test  given  by  the  Commission  on 
Graduate  of  Foreign  Nursing  Schools  (CGFNS); 
o  a  permanent  licmse  to  practice  professional 
nursing  in  the  state  of  intended  employment;  or 
o  a  permanent  license  to  practice  professicmal 
nursing  in  any  state  or  territory  of  the  U.S.  and 
has  temporary  authorization  to  practice 
professional  nursing  in  the  state  of  intended 
employment;  and 

•  o^ies  of  evidence  the  alien  is  fully  qualified  and 
eligible  under  the  laws  of  the  state  or  territory  of 
intended  employment  to  work  as  a  professional 
nurse  immediately  after  entry; 

•  an  original  statement  indicating  you  inteiul  to 
employ  the  alien  solely  as  a  registered  professional 
nurse;  and 

•  a  copy  of  the  Department  of  Labor’s  current  notice 
of  acceptance  of  the  filing  of  your  attestation  on 
Form  ETA  9029. 


H-IB. 

Ail  H-IB  is  an  alien  comity  temporarily  to  perform 
services  in  a  specialty  occupation.  A  specialty 
occupation  is  one  which  requires  the  theoretical  and 
practical  q^ication  of  a  body  of  hi^y  qiecialized 
knowledge  to  fully  perform  the  occupation  and  which 
requires  completion  of  a  specific  course  of  education 


culminating  in  a  baccalaureate  degree  in  a  specific 
occupational  specialty.  Write  H>1B1  in  the  classification 
requested  block.  The  petition  must  be  filed  tty  the  U.S. 
employer  and  must  be  filed  with: 

•  an  original  certified  labor  condition  application 
from  the  Department  of  Labor  on  DOL  Form 
ETA-9035; 

•  cr^ies  of  evidence  the  proposed  employment 
qualifies  as  within  a  specialty  occupation; 

•  evidence  the  alien  has  the  requned  degree  by 
submitting  either: 

o  a  copy  of  the  person’s  U.S.  baccalaureate  or 
higher  degree  which  is  required  by  the 
specialty  occupation; 

o  a  copy  of  a  foreign  degree  and  evidence  it  is 
equivalent  to  the  U.S.  degree;  or 
o  copies  of  evidence  of  education  and  experience 
which  is  equivalent  to  the  required  U.S. 
degree; 

•  a  copy  of  any  required  license  or  other  official 
permission  to  practice  the  occupation  in  the  state 
of  intended  employment;  and  - 

•  a  copy  of  any  written  contract  between  you  and 
the  alien  or  a  summary  of.  the  terms  of  the  oral 
agreement  under  which  the  riien  will  be  employed. 

By  filing  a  petition  for  an  H-lBl,  the  petitioner  certifies 
that  it  will  comply  with  the  terms  of  the  labor  condition 
application  for  the  duration  of  the  alien’s  authorized  stay 
for  H-IB  employment. 


H-IB. 

An  H-IB  is  also  an  alien  coming  to  perform  services  of 
an  exeeptiorwl  nature  rdatbtg  tom  cooperative  research 
and  devel^mientpraifectadminittered  by  Bte  Department 
of  Defense.  The  petition  must  be  filed  tty  the  U.S. 
employer.  Write  H-IB2  in  the  dassificatkm  requested 
block.  Yon  must  file  your  petition  with; 

•  a  description  of  the  proposed  employment  and 
evidence  die  services  and  project  meet  the  above 
conditions;  and 

•  a  statement  listing  die  munes  of  all  aliens  who  are 
not  permanent  residents  who  have  been  employed 
on  the  project  within  the  past  year,  riong  with 
their  dates  of  empktyment. 

By  filing  a  petition  for  an  H-1B2,  the  petitioner  certifies 
that  the  workers  will  be  working  on  a  coopen^ve 
researrii  and  development  project  or  a  coproduction 
project  under  a  reciprocal  govemment-to-govemment 
agreement  administmed  Ity  the  Dqiartment  of  D^ense. 


1 


DRAFT 
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H-IB. 

An  H-IB  is  also  an  individuai  fashion  model  who  is 
nationally  or  internationally  acdaimed  and  recognized 
for  achievements,  to  be  employed  in  a  capacity  reqtdring 
someone  of  distingniAed  merit  and  ability.  Write  I1-1B3 
in  the  classification  requested  block.  The  petition  must 
be  filed  by  the  U.S.  employer  with: 

•  copies  of  evidence  estabii^ing  that  the  alien  is 
nationally  or  internationally  recognized  in  the  field 
of  fashion  modeling.  The  evidence  must  included 
at  least  2  different  types  of  documentation  blowing 
that  the  person: 

o  has  achieved  national  or  international 
recognition  and  acclaim  for  outstanding 
achievement  in  his  or  her  field  as  evidenced  by 
reviews  in  nuqor  newspapers,  trade  journals, 
magazines  or  other  published  material; 
o  has  performed  and  will  perform  services  as  a 
fashion  model  for  employers  with  a 
distinguished  reputation; 

o  has  received  significant  recognition  for 
achievements  from  organizations,  critics, 
fashion  bouses,  modeling  agencies  or  other 
recognized  experts  in  the  field;  and 
O  commands  a  high  salary  or  other  substantial 
remuneration  for  services,  evidoiced  by 
contracts  or  other  reliable  evidence;  and 

•  copies  of  evidence  establislung  that  the  services  to 
be  performed  require  a  fashion  model  of 
distinguished  merit  and  ability  and  either: 

o  involve  an  event  or  production  which  has  a 
distinguished  reputation;  or 
o  the  services  are  as  a  participant  for  an 
organizaticm  or  establishment  that  has  a 
distinguished  reputation  or  record  of  employing 
persons  of  distinguished  merit  and  ability. 


H-2A. 

Art  H-2A  is  an  alien  coming  temporarily  to  engage  in 
temporary  or  seasonal  agrieultu^  employment.  The 
petition  must  be  filed  by  a  U.S.  employer  or  an 
association  of  U.S.  agricultural  producers  named  as  a 
joint  employer  on  the  certificatitm.  It  must  be  filed  with: 

•  an  origino/ single  valid  temporary  agricultural  labor 
certification  from  the  Department  of  Labor,  or,  if 
U.S.  workers  do  not  appear  at  the  worksite,  a  copy 
of  that  agency's  denial  of  a  certification  and 
appeal,  and  evidence  that  qualified  domestic  labor 
is  unavailable;  and 

•  copies  of  evidence  that  each  named  alien  met  the 
minimum  job  requirements  stated  in  the 
certification  when  it  was  applied  for. 


H-2B. 

An  H-2B  is  an  alien  coming  temporarily  to  engage  in 
nan-agricultural  employment  which  is  seasonal  or 
intermittent,  to  meet  a  peak  load  need  or  to  participate 
in  a  one-time  occurrence.  The  petition  must  be  filed 
the  U.S.  employer  with: 

•  either: 

O  an  original  temporary  labor  certification  from 
the  Department  of  Labor  on  ETA  7-SOA,  or 
the  Governor  of  Guam  if  the  proposed 
employment  is  solely  in  Guam,  indicating  that 
qualified  U.S.  workers  are  not  available  and 
that  employment  of  the  alien  will  not  adversely 
affect  the  wages  and  working  conditions  of 
similarly  employed  U.S.  workers;  or 
o  an  original  notice  from  such  authority  that  such 
certification  carmot  be  noade,  along  with 
evidence  of  the  unavailability  of  U.S.  workers 
and  of  the  prevailing  wage  rate  for  the 
occupation  in  the  U.S.,  and  evidence 
overcoming  each  reason  why  the  certification 
was  not  granted;  and 

•  copies  of  evidertce,  such  as  employment  letters  and 
training  certificates,  that  each  named  alien  met  the 
minimum  job  requirements  stated  in  the 
certification  when  it  was  applied  for. 


H-3. 

Alt  H-3  is  an  alien  coming  temporarily  to  participate  in 
a  special  education  training  program  in  the  education  of 
children  with  physical,  mental,  or  emotional  disabilities 
Custodial  care  of  children  must  be  incidental  to  the 
training  program.  The  petition  must  be  filed  by  the  U.S. 
employer  with: 

•  a  description  of  the  training,  staff  and  fitcilities, 
evidence  the  program  meets  the  above  conditioiu 
and  details  of  the  alien’s  participation  in  the 
program;  and 

•  cc^ies  of  evidence  the  alien  is  nearing  completion 
of  a  baccalaureate  degree  in  spec'ui  education, 
already  holds  such  a  degree  or  has  extensive  prior 
training  and  experience  in  teaching  children  with 
physical,  mental,  or  emotional  disabilities. 


H-3. 

An  H-3  is  also  an  tdien  coming  temporarily  to  receive 
other  training  from  an  employer  in  any  field  other  than 
graduate  education  or  training.  The  petition  nuist  be  filed 
by  the  U.S.  employer  with: 

•  a  detailed  description  of  the  structured  trainii^ 
program,  including  the  runnber  of  classroom  hours 
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per  week  and  the  number  of  hours  of  oa-die^ob 
traiiung  per  wedc; 

•  a  summaiy  of  die  prior  training  and  experience  of 
each  alien  in  the  pedtion;  and 

•  an  explanation  of  why  the  training  is  required, 
whether  similar  tnuning  is  available  m  the  alien’s 
country,  how  the  training  will  benefit  the  alien  in 
pursuing  a  career  abroad,  what  bmefits  you  will 
derive  from  the  training,  and  why  you  will  incur 
the  cost  of  providing  the  training  without  significant 
productive  labor  fiom  the  trainee(s). 


n. 

An  Irl  is  an  alien  coming  temporarily  to  perform 
services  in  a  managerial  or  executive  capacity  for  die 
same  corporation  or  firm,  or  for  the  parent,  branch, 
subsidiary  or  affiliate  of  the  enqiloyer  which  employed 
his  or  her  abroad  in  an  executive,  managerial  or 
specialized  knowledge  capacity  for  one  continuous  year 
within  the  three-year  period  immediately  preceding  the 
filing  of  the  petition.  Write  L>1A  in  the  classification 
requested  block  on  the  petition.  See  the  petition 
requirements  explained  below. 


Irt. 

An  Irl  is  also  an  alien  coming  temporarily  to  perform 
services  whkk  entaS  specialized  knowledge  for  the  same 
corporation  or  firm  or  for  the  parent,  branch,  subsidiary 
or  affiliate  of  the  emplt^er  whidi  enqiloyed  him  or  her 
abroad  in  an  executive,  managerial  or  specialized 
knowledge  capacity  for  one  continuous  year  within  the 
three-year  period  immediately  preceding  the  filing  of  die 
petition.  Specialized  knowledge  is  qiecial  knowledge  of 
the  employer’s  product  and  its  application  in  international 
markets  or  an  advanced  leVd  of  knowledge  of  the 
emidoyer’s  processes  and  procedures.  Write  LrlB  in  the 
classification  requested  block  on  die  petidon.  See  the 
pedtion  requimnents  explained  below. 


L  Petition  Requirements. 

A  U.S.  enqiloyer  or  foreign  employer  noay  file  the 
peddon,  but  a  foreign  erqiloyer  must  have  a  legal 
business  in  the  U.S.  You  must  file  your  peddon  with: 

•  evidence  of  the  qualifying  reladonship  between  die 
U.S.  and  foreign  employer  bored  on  ownersk^  and 
control,  such  as  an  annual  report  or  crques  of 
articles  of  incoiporadon,  finaiKial  statements  or 
stodc  certificates; 

•  an  originaf  letter  from  the  alimi’s  foreign  qualifying 


mnpk^er  detailing  his/ba*  dates  of  employment, 
job  duties,  qualifications  and  salary  and 
demonstrating  that  die  alien  worked  for  the 
employer  for  at  least  one  continuous  year  in  die 
three-year  period  preceding  the  filing  of  the 
potion  in  an  executive,  managerial  or  specialized 
knowledge  capacify;  and 

•  a  description  of  the  proposed  job  dudes  and 
qualifications  and  -evidence  the  pitqiosed 
emplrfyment  is  an  executive,  managerial  or 
qiecialized  knowledge  capacify. 

If  the  alien  is  coming  to  the  U.S.  to  open  a  new  office, 
also  file  die  petition  with  copies  of  evidence  the  business 
entity  in  the  U.S.: 

•  already  has  sufficient  premises  to  house  the  new 
office: 

•  has  or,  iqxm  establishment,  will  have  the 
qualifying  relationship  to  the  foreign  enqiloyer, 
and 

•  has  the  financial  ability  to  renumerate  the  alien  and 
to  begin  doing  business  in  the  U.S.,  including 
evidence  about  the  size  of  the  U.S.  investment,  the 
organizational  structure  of  both  firms,  and,  if  the 
alien  is  coming  as  an  L-l  manager  or  executive  to 
open  a  new  office,  such  evidence  must  estaUirii 
that  the  intended  U.S.  operation  will  support  the 
executive  or  managerial  position  within  one  year. 


Blanket  L  Petition. 

An  L  blaidcet  petition  simplifies  the  process  of  later 
filing  for  individual  L*1A  workers  and  L-IB  workers 
who  are  qiecialized  knowledge  pnrfessionais.  A 
qwcialized  professional  is  a  perscHi  who  possesses 
qiecialized  knowledge  and  is  employed' in  a  position 
which  requires  die  theoretical  and  practical  qiplication  of 
a  body  of  highly  qiecialized  knowledge  to  fully  perform 
the  occupation  and  requires  crunpleticm  of  a  specific 
course  of  education  culminating  m  a  baccalaureate  degree 
in  a  specific  occupaticMial  specialfy. 

A  blanket  L  petition  must  be  filed  by  a  U.S.  nnplcfyer 
who  will  be  the  single  rqiresentative  between  INS  and  the 
qualifying  organizations.  Write  LZ  in  the  classification 
requested  block.  Do  not  name  an  individuid  employee. 
You  must  file  your  petition  with  copies  of  evidence  that: 

•  you  and  your  brandies,  milwidiariesntid  affiliates 
are  engaged  in  crmimercial  trade  or  services; 

•  you  have  an  office  in  the  U.S.  tiiat  has  been  doing 
business  for  one  year  or  more;  '' 

•  you  have  3  or  mote  domestic  and  foreign 
brandies,  subsidiaries  or  affiliates; 

•  you  and  your  qualifying  organizatkms  have 
obtained  a}q>roved  petitidns  for  at  least  10  *L* 
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managers,  executives  or  specialized  knowledge 
professionals  during  the  previous  12  months  or 
have  U.S.  subsidiaries  or  affiliates  with  combined 
annual  sales  of  at  least  25  million  dollars,  or  have 
a  U.S.  work  force  of  at  least  1,000  enq>loyees. 

After  approval  of  a  blanket  petition,  you  may  file  for 
individual  employees  to  enter  as  an  L-IA 
executive/manager  or  L-IB  specialized  knowledge 
professional  under  the  blanket  petition.  If  the  alien  is 
outside  the  U.S.,  file  Form  1-129S.  If  the  alien  is 
already  in  the  U.S.,  file  an  I-I29  to  request  a  change  of 
status  based  on  this  blanket  petition.  An  1-129  petition 
for  a  change  of  status  or  to  request  an  extension  of  stay, 
if  already  an  L-1,  must  be  filed  with: 

•  a  copy  of  the  approval  notice  for  the  blanket 
petition; 

•  a  letter  from  the  alien’s  foreign  qualifying 
employer  detailing  his/her  dates  of  employment, 
job  duties,  qualifications  and  salary  for  the  3 
previous  years;  and 

•  if  the  alien  is  a  specialized  knowledge  professioiud, 
a  copy  of  a  U.S.  degree,  a  foreign  degree 
equivalent  to  a  U.S.  degree  or  evidence  establishing 
the  combination  of  the  beneficiary’s  education  and 
experience  is  the  equivalent  of  a  U.S.  degree. 

Extending  a  Blanket  L  Petition.  A  U.S.  employer  may 
file  a  petition  to  extend  its  expiring  blanket  petition. 
Write  LZ  in  the  classification  requested  block.  The 
extension  petitirm  must  be  filed  with: 

•  a  copy  of  the  approval  notice  for  the  previous 
petition;  and 

•  a  summary  of  the  employment  of  L-1  aliens 
admitted  under  the  blanket  petition  during  the 
preceding  three  years,  listing,  for  each  alien: 

o  his  or  her  name: 
o  position(s)  held  during  the  period; 
o  the  employing  entity; 

o  the  date  of  initial  L-1  admission  under  the 
blanket;  and 

o  the  date  of  final  dqrarture,  if  the  alioi  has  been 
transferred  outside  the  U.S. 

An  1>129  to  extend  the  stay  of  an  individual  employee 
is  tfiscussed  Part  3  of  these  instructions. 


0-1. 

An  0-1  is  an  alien  coming  temporarily  who  has 
extraordinary  ahiUty  in  the  sdenees,  education,  busituss 
or  athletics  (not  induding  the  arts,  motion  pictures  or 
television).  A  U.S.  enqrloyer  or  foreign  employer  may 
file  the  petition.  Write  O-IA  in  die  classification 
requested  block.  You  must  file  your  petition  with: 

•  an  original  written  consultation  with  a  peer  group 
with  expertise  in  the  alien’s  area  of  ability  (see 
CONSULTATIONS); 

•  a  copy  of  any  written  contract  between  you  and 
the  alien  or  a  summary  of  the  terms  of  the  oral 
agreement  under  which  the  alien  will  be  employed; 

•  copies  of  evidence  the  services  to  be  performed 
either: 

o  primarily  involve  a  specific  scientific  or 
educational  project,  conference,  convention, 
lecture  or  exhibit  ^nsored  by  scientific  or 
educational  organizations  or  establishments; 
o  involve  events  or  activities  which  have  a 
distinguished  rqiutation  or  is  a  comparable 
newly  organized  event  or  activity;  or 
o  consist  of  a  specific  business  project  that 
requires  an  extraordiiuuy  executive,  numager 
or  highly  technical  person  due  to  the 
conqilexity  of  the  project;  and 

•  a  copy  of  evidence  the  alien  has  received  a  major, 
internationally-recognized  award,  such  as  a  Nobel 
Prize,  or  copies  of  evidence  of  at  least  three  of  the 
following: 

o  receipt  of  ruttkmally  or  internationally 
recognized  prizes  or  awards  for  excellence 
in  the  field  of  endeavor; 
o  membership  in  associations  in  the  field 
which  require  outstanding  achievements,  as 
judged  by  recognized  intematioiud  experts; 
o  published  material  in  professional  or  major 
trade  publications  or  newspapers  about  the 
alien  and  his  work  in  the  field; 
o  original  scientific  or  scholarly  research 
contributions  of  major  significance  in  the 
field; 

o  authorship  of  scholarly  articles  in  the  field 
in  professional  journals  or  otho^  major 
media;  or 

o  evidence  the  alien  commands  a  high  salary 
or  other  high  remuneration  for  services. 

If  the  above  standards  do  not  readily  apply  to  the  alien’a 
occttyadon,  the  petitioner  may  submit  comparable 
evidence  in  order  to  establish  the  alien's  digibility. 
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0-1. 

An  0-1  is  also  an  aiien  coming  UmporatHy  who  has 
extraordinary  abili^  in  Ac  arts  or  in  ihe  motion  pktsnt 
or  teUvisioH  industry.  A  U.S.  or  foreign  employer  fin^  * 
file  the  petition.  Write  O-IB  in  the  clnsrifkalioa 
requested  block  on  die  petition.  You  must  file  your 
petition  with: 

•  an  original  written  consultation  {see 
CONSVLTATWNSl  as  foNows: 

o  if  the  petition  is  based  on  the  alten’s 

extraordinary  ability  in  the  aits,  the  oomdtatiou 
must  be  from  a  peer  group  in  the  dien's  fieM  of 
endeavor,  and 

O  if  the  petitioo  is  based  on  the  alien’s 

extraordinary  achievements  in  the  motion 

picture  or  leievirion  industry,  separate 
consultations  are  required  from  a  labor  and  a 
management  organization  widi  expertise  in  the 
alien’s  field  of  endeavor, 

•  a  copy  of  any  written  contract  between  you  and  the 
alien  or  a  sunmuuy  of  the  terms  of  the  oral 
agreement  under  which  the  alien  will  be  employed; 

•  copies  of  evidence  the  services  to  be  performed 
either 

o  primarily  involve  events,  productiotts  or 

activities  which  have  a  distinguished  rqMtatioa 
or  is  a  compuaMe  newly  orgaruzed  esrent, 
production  or  activity;  or 
o  are  in  a  lead,  starring  or  critical  role  in  an 
activity  for  an  organization  or  establiriunent  that 
has  a  distingairiied  reputation  or  record  of 
employing  extraordinary  persons;  and 

•  copies  of  evidence  the  alien  has  recdved,  or  been 
nominated  for,  significant  narionid  or  intemahonal 
awards  or  prizes  in  the  partictdar  field,  such  as  an 
Academy  Award,  Enuny,  Opuniny  or  Director’s 
Guild  Award,  or  copies  of  at  least  tinee  of  die 
following: 

O  evidence  the  aiien  has  performed  or  wiH 
perform  services  as  a  lead  or  starring  participant 
in  productions  or  events  whidi  have  a 
distinguished  reputation  as  evidenced  \sy  critical 
reviews,,  advertisenieats,  publicity  releases, 
publications,  contracts  or  endorsements; 
o  evidence  the  alien  has  achieved  nadonal  or 
international  recognition  for  aduevemeats,  as 
shown  by  critical  reviews  or  other  phbBsfaed 
materials  by  or  about  the  individual  in  miyor 
newqiapers,  trade  joumab  or  raagazuiea; 
o  evidence  the  alieo  has  a  record  of  au^ 
commercial  or  critically  acrlaimnd  sacceasea,  aa 
shown  by  such  indicators  as  title,  rating  or 
standing  in  the  field,  box  office  receipts,  credit 
for  origiiud  research  or  product  development, 
motion  picture  or  television  ratings  and  other 
occupational  achievements  reported  u  trade 


journals,  miyor  newspapers  or  other 
publications; 

o  evidence  foe  alien  has  received  significant 
recognition  for  achievements  from 
organizations,  critics,  government  agencies  or 
other  recognized  experts  in  foe  field  in  which 
foe  alien  is  engaged,  with  foe  testimonials 
clearly  indicating  foe  author’s  authority, 
expertise  and  knowledge  of  the  alien's 
achievementa;  or 

o  evidence  foe  alien  has  commanded  or  now 
commands  a  high  salary  or  ofoer  substantial 
remuneration  for  services  in  relation  to  ofoers 
in  foe  field,  as  shown  by  contracts  or  ofoer 
reliable  evidence. 

in  foe  field  of  the  arts,  if  foe  above  standards  do  not 
readily  apply  to  foe  alien’s  occupation,  foe  petitioner  may 
submit  comparable  evidence  in  order  to  est^lish  foe 
dien’s  eligibility. 


0-2. 

An  0-2  is  an  alien  coming  temporarily,  solely  as  an 
essential  and  integral  part  of  the  artistic  or  atfdetic 
performance  of  an  0-1  artist  or  atirlete  because  he  or 
she  performs  support  services  which  cannot  be  readily 
performed  by  a  U.S,  woricer  and  which  rue  essential  to 
tire  successful  performatuie  cf  the  0-1.  The  alien  must 
also  have  significant  prior  experience  with  the  0-1  alien. 
The  petition  must  be  filed  in  conjunction  with  the 
employment  of  an  0-1  alien  and  must  be  filed  by  foe 
same  petitioner.  Write  0-2  in  foe  classification  requested 
block  on  foe  petition.  You  ma^  file  your  petition  with: 

•  an  original  written  consultation  (see 
CONSULTATIONS),  as  follows: 

o  if  foe  0-1  petition  is  based  on  foe  alien’s 
extraordinary  ability  in  the  arts,  foe 
consultation  must  be  from  a  peer  group  in  foe 
alien’s  field  of  endeavor,  or 
o  if  the  0-1  petition  is  based  on  foe  alien’s 
extraordinary  achievements  in  foe  motion 
picture  or  television  iodustiy,  sqiarate 
consultations  are  required  from  a  labor  and  a 
management  organizatitm  wifo  expertise  in  the 
alien’s  field  of  endeavor; 

•  an  original  statement  describing  the  alien’s  prior 
and  current  essentiality,  critical  skills  and 
experience  with  foe  0-1; 

•  oo)^  of  a  statement  or  affidavits  from  persons 
with  first  hand  knowledge  foat  foe  alien  has  had 
substantial  experience  performing  the  critical  skills 
and  essential  siqipoit  services  for  foe  0-1; 

•  a  co|ty  of  any  written  contract  between  you  and 
foe  alien  or  a  summary  of  the  terms  of  the  oral 
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agreement  under  which  the  alien  will  be  employed; 
and 

*  where  the  basis  for  the  petition  is  continuity  in  an 
ongoing,  specific  motion  picture  or  television 
production,  original  written  statements  from 
production  executives  attesting  to  the  fact  that 
significant  principal  photography  has  taken  place 
outside  the  U.S.  and  will  take  place  in  the  U.S.  and 
to  the  fact  that  the  continuing  participation  of  the 
alien  is  essential  to  the  successful  completion  of  the 
production. 


P-1. 

A  P-1  is  an  alien  coming  temporarily  to  perform  at  a 
specific  athletic  competition  as  an  athlete,  individually 
or  as  part  of  a  group  or  team,  at  an  intematiotuilly 
recognized  level  qf  performance.  (See  the  separate 
instructions  for  accompartying  persormel.)  A  U.S. 
employer  or  foreign  employer  may  file  the  petition. 
Write  P-1  A  in  the  classification  requested  block  on  the 
petition.  You  must  file  your  petition  with: 

•  an  original  written  consultation  from  an  appropriate 
labor  organization  (see  CONSULTATIONS); 

•  a  copy  of  the  contract  with  a  major  U.S.  sports 
league  or  team  or  a  contract  in  an  individual  sport 
commensurate  with  national  or  international 
recognition  in  the  sport; 

•  copies  of  evidence  of  at  least  two  of  the  following: 
o  participation  to  a  substantial  extent  in  a  prior 

season  with  a  major  United  States  sports  league; 
o  participation  in  international  competition  with  a 
national  team; 

o  participation  to  a  substantial  extent  in  a  prior 
season  for  a  United  States  college  or  university 
in  intercollegiate  competition; 
o  a  written  statement  from  an  official  of  a  major 
U.S.  sports  league  or  an  official  of  the 
governing  body  of  the  sport  which  details  how 
the  alien  or  team  is  internationally  recognized; 
o  a  written  statement  from  a  member  of  the  sports 
media  or  a  recognized  expert  in  the  ^rt  which 
details  how  the  alien  or  team  is  internationally 

•  recognized; 

o  the  individual  or  team  is  ranked,  if  the  sport  has 
international  rankings;  or 
o  the  alien  or  team  has  received  a  significant 
honor  or  award  in  the  sport. 


P-1. 

A  P-1  is  also  an  alien  coming  temporarily  to  perform  as 
a  rttember  of  an  erttertairunerU  group  that  has  been 
recognized  intematiorudly  as  outstanding  in  the 
discipline  for  a  sustained  and  substantial  period  of  time, 
and  who  has  had  a  sustained  arut  substantial 
relationship  with  the  group  (ordmarUy  for  at  least  one 
year).  (See  the  separate  instructions  for  accompanying 
personnel.)  7S%  of  the  members  of  the  group  must  have 
been  members  for  at  least  one  year.  The  petition  may  be 
filed  by  a  U.S.  or  foreign  employer.  Write  P-IB  in  the 
classification  requested  block  on  the  petition.  You  must 
file  your  petition  with: 

•  an  original  written  consultation  from  an 
appropriate  labor  organization  (see 
CONSULTATIONS); 

•  copies  of  evidence  the  group  is  internationally 
recognized  in  the  discipline  as  demonstrated  by  the 
submission  of  evidence  of  the  group’s  receipt,  or 
nomination  for,  significant  international  awards  or 
prizes  for  outstanding  achievement,  or  copies  of  at 
least  3  of  the  following: 

o  evidence  the  group  has  performed  and  will 
perform  as  a  starring  or  leading  entertainment 
group  in  productions  or  events  which  have  a 
distinguished  reputation,  as  evidenced  by 
critical  reviews,  advertisements,  publicity 
releases,  publications  or  contracts; 
o  evidence  the  group  has  achieved  international 
recognition  and  acclaim  for  outstanding 
achievement  in  their  field  as  evidenced  by 
reviews  in  major  newspapers,  trade  journals, 
magazines  or  other  published  material; 

'  O  evidence  the  group  has  performed  and  will 
perform  services  as  a  leading  or  starring  group 
for  organizations  and  establishments  that  have 
a  distinguished  reputation; 
o  evidence  the  group  has  a  record  of  major 
commercial  or  critically  acclaimed  successes, 
as  evidenced  by  indicators  such  as  ratings;  box 
office  receipts;  record,  cassette  or  video  sales; 
and  other  achievements  as  reported  in  trade 
journals,  major  newspapers  or  other 
publications; 

o  evidence  the  alien  has  received  significant 
recognition  for  achievements  from  critics, 
organizations,  government  agencies  or  other 
recognized  experts  in  the  field  in  which  the 
alien  is  engaged,  with  the  testimonials  clearly 
indicating  the  author’s  authority,  expertise  and 
knowledge  of  the  alien’s  achievements;  or 
o  evidence  tiie  group  has  commanded  and  now 
commands  a  high  salary  or  other  substantial 
remuneration  for  services  comparable  to  others 
similarly  situated  in  die  field,  as  evidenced  by 
contracts  or  other  reliable  evidence. 
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By  filing  a  petition  for  a  P-1  group,  dw  petitioner 
certifies  that  die  group  has  been  establidied  and 
performing  r^ularly  for  a  period  of  at  least  one  year, 
and  that  at  least  75%  of  the  nmnbers  of  the  group  have 
been  performing  with  the  group  on  a  regular  basis  for  at 
least  one  year.  However,  diis  one  year  group 
membership  requiranent  does  not  m>ply  to  alien  circus 
personnel  who  perform  as  part  of  a  circus  or  circus 
group,  or  who  constitute  an  integral  and  essential  part  of 
the  performance  of  such  circus  or  circus  grotqi.  provided 
diat  the  alien  or  aliens  are  coining  with  or  to  join  a  circus 
that  has  been  recognized  nationally  as  outstanding  for  a 
sustained  and  substantia]  period  of  time. 

INS  may  waive  the  one  year  relationriiip  requirement  for 
an  alien  who,  because  of  illness  or  unanticipated  and 
emergent  circumstances,  rqilaces  an  essential  memiber  of 
a  P-1  entertainment  group  or  for  an  alien  who  augments 
the  group  by  performing  a  critical  role. 

In  special  circumstances.  INS  may  waive  the  iidematiooal 
recognition  requirement  if  the  entertainment  poop  has 
been  recognized  nationally  as  being  outstanding  in  its 
discipline  for  a  sustained  and  substantial  period  of  dme. 

If  you  are  requesting  a  waiver  on  either  of  these  grounds, 
clearly  indicate  diis  on  the  O  and  P  stq>plement  to  your 
petition,  and  explain  the  basis  for  your  request  in  an 
attachment. 


P-2. 

A  P-2  is  an  alien  coming  tempomriy  to  perform  as  an 
artist  or  entertaiaer,  iaduidmdly  or aspartr^a  group, 
under  a  redprocrd  exchange  program  between  an 
organization  in  Ae  U.S.  and  an  organizatiou  in  another 
country.  (See  die  separate  instructums  for  accompanying 
persoond.)  The  petition  must  be  filed  by  the  sponsoring 
organization  or  enqdoyer  in  the  l).S.  You  nuul  file  your 
petition  with: 

•  an  original  written  consultation  with  an  appropriate 
labor  organization  (see  CONSULTATIONS)', 

•  a  copy  of  the  formal  reciprocal  exchange  agreement 
between  die  U.S>.  otganinrtion(a)"  yonsoring  die 
aliens  and  the  oigantzBtioii(s)  in  a  foreign  country 
which  will  receive  the  U.S.  artist  or  eidertainers; 

•  a  statement  from  the  sponsoring  oigantzation 
describing  the  ceciprocal  cjcchange,  indudiog  the 
name  of  the  receiving  organization  abroad,  names 
and  occupations  of  U.S.  artists  or  entertainers 
being  sent  abroad,  length  of  their  stay,  activities  in 
which  th^  wiU  be  engaged  and  the  terms  and 
conditions  of  dieir  emplcymeat;  and 

•  copies  of  evidence  the  aliens  and  the  11,5.  artists  or 
entertainers  are  artists  with  oompacaMe  ridlls  and 


that  the  terms  and  conditions  of  employment  are 
similar. 


P-3. 

A  P-3  is  an  alien  ambtgttsnponrMy  to  perform,  teach 
or  coath  us  an  artist  ur  mtertmrrer,  hrdMdmdty  or  as 
part  pf  a  group,  under  a  tommercial  or  aoncommerciel 
program  that  is  cubtamUy  unigue.  (See  die  aeparate 
instructions  for  accompanying  personnd.)  The  petition 
must  be  filed  by  the  sponsoring  organization  or  employer 
in  the  United  States.  You  mnat  file  your  petidon  widi: 

•  an  original  written  consultation  from  an 
appropriate  labor  organization  (see 
CONSULTATIONS); 

u  copies  of  doomnentrtioa  that  all  the 
performances  or  presentations  will  be  culturally 
unique  events,  and  fay  one  the  fc^owing: 
o  affidavits,  testimonials  or  letters  fiom 
recognized  eiqierta  to  the  authenticity 

of  the  alien’s  or  poop's  skills  in  performing, 
presenting,  coaching  or  art  forms;  or 

o  documentation  that  the  performance  of  die  alien 
or  group  is  culturally  unique  as  evidenced  by 
actual  reviews  in  newqiapers,  joumals  or  other 
published  matertals  about  the  alien  or  group. 


P-1,  P-2  or  Pn3  AoconmMwyiag  SupptMrt 
Persoand. 

Acconqianying  siqqiort  personnel  are  highly  skilled  aliens 
coming  tenqiorarily  as  an  essential  and  intend  part  of  the 
competition  or  performance  of  a  P-1,  P-2  or  P-3,  or 
becwise  di^  p«form  support  services  uhidi  cannot  be 
readily  performed  by  a  U.S.  worker  and  whkA  are 
essential  to  the  successfid  performance  or  services  by  the 
P-1,  P-2  or  P-3.  The  accoa^anymg  posonnel  imiat  also 
each  have  substantialpriorwoikexperiencewtfo  die  P-1, 
P-2  or  P-3. 

The  petition  must  be  filed  in  conjunction  wtdi  the 
enqiloyment  of  a  P-l,  P-2  or  P-3  afieo.  Write  P-IS, 
P-2S  or  P-3S  in  the  classificadon  requested  Mode  on  the 
pedtion.  You  nuist  file  your  petidon  widi: 

•  an  original  written  consultadon  widi  a  hibor 
organizadon  in  die  skfll  in  whidi  the  dien  will  be 
involved  (see  CONSULTATIONS); 

u  a  statement  descrilung  the  alien’s  prior  and  curr»t 
essentiality,  cridcal  drills  and  e^qierience  with  the 
'  P-l,  P-2  or  P-3; 

•  copies  of  statements  or  affidavits  from  persons 
with  first  band  knowledge  that  the  alien  has  had 
substantial  experience  performing  the  cridcal  drills 
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and  essential  nipfMit  services  for  the  P-1.  P-2  or 
P  -3  ;  and 

•  a  copy  of  any  written  contract  between  you  and  the 
alien  or  a  summaiy  of  the  terms  of  the  oral 
agreement  under  which  the  alien  will  be  employed. 


Q. 

A  Q  is  an  alien  coming  temporarily  to  participate  in  an 
international  cultural  exchange  program  appro  ved  by  the 
Attorney  General  for  the  sharing  of  the  attitude, 
customs,  history,  heritage,  philosophy  and/or  traditions 
of  the  alien*s  country  of  natiorudity. 

The  ciUture  sharing  must  take  place  in  a  sdiool,  museum, 
business  or  other  establishment  where  the  public  is 
exposed  to  aspects  of  a  foreign  culture  as  put  of  a 
structured  program.  The  wx>ik  ctMopotwat  of  the  program 
may  not  be  indq>eodent  of  the  cultural  cooqpooeiit  but 
must  serve  as  the  vehicle  to  achieve  the  objectives  of  die 
cultural  component. 

A  U.S.  employer  or  foreign  enqiloyer  may  file  the 
petition;  however,  a  foreign  employer’s  petition  must  be 
signed  by  a  U.S.  citizen  or  penxument  resident  en^k^red 
by  the  qualifying  employer  on  a  permanent  basis  in  an 
executive,  managerial  or  siqiervisoiy  capacity  for  die 
prior  year. 

If  you  have  not  had  a  foil  *Q*  petition  approved  within 
the  past  IS  months  for  the  same  intanationd  cultural 
exchange  program,  you  must  file  your  p^ion  with: 

•  copies  of  evtdmce  you: 

o  maintain  an  esUbli^ed  international  cultural 
exchange  program; 

O  have  designated  a  qualified  enqiloyee  to 
administer  the  program  and  serve  as  liaison  with 
INS; 

o  have  been  doing  business  in  the  U.S.  for  die 
past  two  )rears; 

o  will  offer  the  alien  wages  and  working 
conditions  conqiarabie  to  those  accorded  local 
domertic  workers  similarly  onployed; 
o  enqilcy  at  least  S  foll-time  U.S.  dtizen  or 
permanent  resident  workos  in  die  same  or  a 
closely  rdated  capacity;  and 
o  have  the  Tmancial  ability  to  remunerate  die 
paiticipant(s),  as  diown  by  a  copy  of  your  most 
recent  annual  rqioit,  business  income  tax  return 
or  other  form  of  certified  accountant's  report; 
and 

•  copies  of  catalogs,  brochures  or  other  types  of 
material  whidi  illastrate  that: 

o  the  cultural  conqioneat  is  designed  to  give  an  ' 
overview  of  the  attitnde,  customs,  history,  - 


heritage,  philosqphy,  traditicm  and/or  other 
cultural  attributes  of  die  participant’s  home 
country; 

o  the  employment  or  training  takes  place  in  a 
public  setting  where  die  sharing  of  the  culture 
of  their  country  of  natkinality  can  be  adueved 
through  direct  interaction  with  the  American 
public;  and 

o  the  American  public  will  derive  an  obvious 
cultural  benefit  from  the  program. 

If  the  proposed  dates  of  employment  are  within  IS 
months  of  the  approval  of  a  prior  "Q"  petition  filed  tty 
you  for  the  same  international  cultural  exchange  program 
and  that  earlier  petition  was  filed  with  the  above  evidence 
of  the  program,  you  may  submit  a  copy  of  the  approvd 
notice  for  that  prior  petfoon  in  lieu  of  the  evidence  about 
the  program  required  above. 
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2.  Classifications  wmcH  only 

REQUIRE  A  PEXmON  TO  CHANGE 
STATUS,  EXTEND  STAY  OR 
CHANGE  EMPLOYMENT. 

The  following  classifications  do  not  require  a  petition  for 
new  employment  if  the  alien  is  outside  the  U.S.  The 
alien  should  instead  contact  a  U.S.  Consulate  for 
information  about  a  visa  or  admission.  Use  this  form  to 
petition  for  a  change  of  status,  extension  of  stay  or  a 
change  in  employment. 

A  petition  for  change  of  status  to  one  of  the 
classifications  described  in  this  part  must  be  filed  with  the 
initial  evidence  listed  below  rad  with  the  initial  evidence 
required  by  the  separate  instructions  for  all  petitions 
involving  change  of  status. 

A  petition  for  an  extension  of  stay  must  be  filed  with  the 
initial  evidence  listed  below  a^  with  the  initial  evidence 
required  by  the  separate  mstructions  for  all  petitions  for 
extension.  However,  a  petition  for  an  extension  based  on 
unchanged,  previously  approved  employment  need  only 
be  filed  with  the  initial  evidence  required  by  the  separate 
extension  of  stay  instructions. 


E-1. 

An  E-I  is  a  national  of  a  country  which  has  a  treaty  of 
friendship,  commerce,  and  navigation  with  the  V.S.  or 
has  otherwise  been  accorded  such  status  (i.e.  Australia, 
Sweden),  who  is  coming  to  the  V.S.  to  engage  in 
substantial  trade  between  the  U.S.  and  the  alien’s 
country  of  natioruility. 

Substantial  trade  means  that  more  than  50%  the  trade  of 
the  U.S.  company  must  be  between  the  U.S.  company 
and  the  treaty  country  rad  that  there  is  a  continued  course 
of  international  trade.  See  the  petition  requirements 
explained  below. 


E-2. 

Alt  E-2  is  a  rutional  of  a  country  whkh  has  a  treaty  of 
friendship,  commerce  and  tuivigadon,  or  a  bilateral 
investment  treaty  or  agreement  with  the  U.S.  or  which 
has  otherwise  been  accorded  such  status  (Le.  Australia, 
Sweden),  who  is  coming  to  the  U.S.  to  direct  and 
develop  the  operations  of  an  enterprise  in  which  he/she 
has  invested,  or  is  in  the  process  of  investing, 
substantially. 


A  substantial  investment  is  one  in  which  personal  funds 
or  assets  are  put  at  risk  in  a  real  operating  enterprise 
which  generates  services  or  goods.  You  must  show  that 
you  are  able  to  direct  and  develop  the  enterprise  by 
having  control  over  the  business.  You  must  also  show 
that  the  investment  is  not  your  main  source  of  income  or 
that  the  proceeds  from  the  investment  are  significantly 
greater  than  a  subsistence  income.  See  the  petition 
requirements  explained  below. 


E-1  or  E-2. 

An  E-1  or  E-2  may  also  be  an  employee  of  a  qualified 
treaty  alien  or  treaty  company.  If  so,  the  alien  must  be 
an  executive  or  manager,  an  individual  with  specialized 
qualifications  that  are  essential  to  the  efficient  operation 
of  the  employer's  business  enterprise,  a  highly  trained 
technician  or  start-up  personnel  (E-2  only).  See  the 
petition  requirements  explained  below. 


E  P^Hion  requirements. 

A  principal  treaty  trader  or  investor  or  the  qualified 
employer  may  61e  the  petition.  You  must  file  your 
petition  with  ct^ies  of  evidence  of: 

•  owner^p  rad  nationality,  including  lists  of 
investors  with  current  status  and  nationality,  stock 
certificates,  certificates  of  ownership  issued  by  the 
commercial  section  of  a  foreign  embassy  and 
reports  from  a  certified  professicmal  accountant 
(CPA); 

•  substantial  trade,  if  filing  for  an  E-1,  including 
copies  of  three  or  more  of  the  following:  bills  of 
lading,  customs  receipts,  letters  of  credit, 
insurance  papers  documenting  commodities 
imported,  purchase  orders,  carrier  inventories, 
trade  brochures  or  sales  contracts; 

•  substantial  investment,  if  filing  for  an  E-2, 
including  copies  of  partnership  agreements  (with  a 
statement  on  proportionate  owner^p),  articles  of 
incorporation,  payments  for  the  rental  of  business 
premises  or  office  equipment,  business  licenses, 
stock  certificates,  office  inventories  (goods  rad 
equipment  purchased  for  the  business),  insurance 
qjpraisals,  advertising  invoices,  annual  reports,  net 
worth  statements  from  certified  proferaional 
accountants,  business  bank  accounts  containing 
fonds  for  routine  operations  and  funds  held  in 
escrow;  rad 

•  if  filing  for  an  employee,  evidence  that  he/^  is 
a  manager  or  executive  or  evidence  of  qiecial 
knowledge,  skills,  training  or  education,  such  as 
certificates,  diplomas  or  transcripts,  letters  from 
employers  describing  job  titles,  duties,  rad  the 
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level  of  education  and  knowledge  required, 
operators’  manuals  and.  for  eon-executive/ 
managerial  employees, evidence thatqualifiodU.S. 
workers  are  not  available.  Pnoven  shortages  of 
U.S.  workers  trained  in  similar  dulls  nu^  heaven 
favorable  consideration. 


R-1. 

An  R-1  is  an  alien  who,  for  at  least  2  years,  has  been  a 
member  of  a  religious  Jenominatioo  havis^a  bona  fide 
nonprofit,  religious  organiaition  in  the  U.S^  earning 
temporarily  to  work  solely: 

•  as  a  minister  if  (hat  denomination; 

•  in  a  professional  capacity  in  a  religious  vocation  or 
occupation  for  that  organization;  or 

•  in  a  religious  vocation  or  ocatpation  for  the 
organization  or  its  nonprcfU  cffiliate. 

The  petition  must  he  filed  1^  a  U.S.  employer  with: 

•  as  original  letter  from  the  authoriziog  official  of 
the  religious  organization  ttwahlirfuag  that  the 
proposed  services  and  alien  qualify  above; 

•  an  original  letter  or  letters  from  the  authorizing 
officials  of  the  religious  Awimintinn  or 
organization  attesting  to  the  alien ’a  memhersfaip  in 
riw>  wJiginiia  Awtmi—tiow  nypUinii^  in  detail, 
the  person’s  religious  work,  all  employment  during 
the  past  2  years  and  the  proposed  employment;  and 

•  a  copy  of  the  tax-exempt  certificde  showing  that 
the  religious  organization,  and  any  affiliate  which 
will  employ  the  person,  is  a  bona  fide  nonprofit, 
religious  organization  in  the  U^  and  is  exempt 
from  taxation  in  accordance  with  section  S01(c)(3) 
of  the  Internal  Revenue  Code  of  1986. 


TC. 

A  TC  is  a  Canadian  cUten  canting  to  the  V.&. 
temporarily  as  a  professioutd  under  the  provisions  of  the 
United  States  -  Canada  Free  Trade  AgreemenL  A  U.S. 
employer  or  a  foreign  employer  may  file  the  petition. 
You  must  file  your  petitioa  with: 

•  an  original  letter  rtn^ing  the  activify  to  he  engaged 
in,  the  purpose  of  entry,  the  anticipated  length  of 
stay  and  the  arrangements  for  remuneration;  and 

*  copies  of  evidence  die  dien  meets  the  edupdinnal 
and/or  licensing  requirements  fortfaeprofeasionor 
occupation. 


DRAFT 


62368 


Federal  Register  /  Vol.  57,  No.  251  /  Wednesday,  December  30,  1992  /  Notices 


3.  Filing  Instructions. 


FILLING  OUT  THE  FORM. 

Please  answer  aU  questions  by  typing  or  cleariy  printing 
in  black  ink.  Complete  the  basic  form  and  the 
appropriate  siq>plement.  (Ibere  is  no  siqiplement  for  TC 
w^ers.)  Indicate  that  an  item  is  not  applicable  with 
*N/A.’ 

If  you  need  extra  space  to  answer  any  item,  attach  a  sheet 
of  paper  widi  your  name  and  IRS  Tax  number  and 
indicate  the  number  or  title  of  the  item  to  which  the 
answer  refers. 

You  must  file  your  petition  with  the  required  Initial 
Evidence.  The  petition  must  be  properly  signed  and  filed 
with  the  proper  fee.  Submit  the  petition  in  duplicate  if 
you  check  box  "a*  or  "b”  in  question  4  of  Part  2  of  die 
form. 


Part  1. 

This  part  requires  information  about  the  employer  who  is 
filing  the  petition.  Give  the  employer's  business  name, 
address  and  related  information. 

FUinr  by  Agents. 

A  U.S.  individual  or  company  in  business  as  an  agent 
may  act  as  the  actual  employer,  in  which  case  the  normal 
filing  instructions  apply.  In  addition,  an  agent  may  file 
a  petition  for  types  of  workers  who  are  traditionally  self- 
employed  or  who  traditionally  use  an  agent  to  arrange 
short-term  employment  with  numerous  enqiloyers.  An 
association  of  U.S.  agricultural  producers  who  use 
agricultural  services  may  file  an  H-2A  petition  for 
producer  members  as  their  agent. 

In  addition  to  other  initial  evidence  requirements,  a 
petition  filed  by  an  individual  or  conqiany  as  an  agent 
must  include  a  conqilete  itinerary  of  the  proposed  services 
or  engagements,  including  dates,  names  and  addresses  of 
die  actual  employers  and  the  locatioos  where  the  services 
will  be  performed.  The  agent  must  folly  explain  the  terms 
and  conditions  of  the  employment  and  must  provide  any 
required  documentation. 

An  agent  filing  a  petition  should  give  its  business  name, 
address  and  related  information  in  Part  1,  and  explain  in 
the  relating  supplement  feat  it  is  acting  as  an  agent. 

Joint  EmoUnen. 

Each  enqiloyer  must  normally  file  a  separate  petition 
unless  an  establidied  agent  fila  die  petition  (see  above). 
However,  if  an  association  of  U.S.  agricultural  producers 


who  use  agricultural  products  is  named  as  a  joint  or  sole 
‘  employer  on  an  H-2A  labor  certification,  the  association 
may  file  the  petition,'  and  die  certifications  may  be  used 
for  the  certified  job  opportunities  of  any  of  its  producer 
mendiers.  If  the  petition  is  ^iproved,  the  workers  may 
be  transferred  among  the  producer  members  to  perform 
the  services  named  in  the  certification. 


Part  2. 

1.  Requested  Nommmitnnt  OassUkatim, 

Indicate  the  specific  classification  you  are  requesting. 
Use  the  specific  designations  listed  in  the  instructions, 
such  as  H-lBl. 

2.  Basis  for  Chsaifiaaion, 

Check  box  "a*  excqpt: 

•  if  the  workerfs)  already  have  the  same  status  based 
on  a  prior  petition  you  filed,  then: 

o  check  box  "b*  if  the  only  change  from  the 
prior  petition  is  to  extmd  the  length  of  time 
they  will  be  employed;  or 
o  check  box  "c"  if  you  are  filing  to  amoid  a 
petition  based  on  any  other  changes  in 
enqiloyment;  or 

•  if  the  worker(s)  have  the  same  status  based 

on  a  prior  petition  filed  by  someone  else  and  you 
sedc  to  enqiloy  them  concurrmdy  during  the  same 
period,  check  box  "d”. 

If  you  are  filing  a  btanket  L  petition,  check  box  ‘‘a.* 

3.  Prior  Petition  Number. 

In  any  case  where  the  workerfs)  previously  entered  the 
U.S.  in  the  classification  you  are  now  requesting,  please 
indicate,  on  an  attachment,  any  other  prior  petitions  of 
which  you  ue  aware.  The  fKt  that  the  Service  has 
previously  found  a  worker  to  qualify  for  a  classification 
is  inqxirtant  to  our  review  and  can  often  speed  our  review 
process.  If  you  checked  other  than  box  "a*  in  question 
2,  you  must  list  the  most  recent  petition  receipt  number 
for  the  worker(s). 


If  the  workerfs)  are  already  in  the  U.S.  in  a  different 
status  and  you  are  applying  to  change  their  status  in  tiie 
U.S.,  check  box  "b.’ 

If  the  workers  are  alrearfy  in  die  U.S.  and  already  hold 
die  status  you  are  requesting,  whether  based  on  a  prior 
petition  you  filed  or  based  on  a  prior  petition  filed  by 
someone  else,  and  you  are  applying  to  extend  their  stay, 
check  box ’c." 

In  all  odier  instances,  including  filing  a  Mankel  L 
petition,  check  box  *a.  ” 
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If  you  file  a  petitioo  and  dieck  box  "a”  and  the  wofkerfs) 
enter  die  U.S.  before  the  petition  ia  approved,  you  may 
file  a  new  petitioo  asking  to  change  their  status.  You 
should  reference  the  original  petition  in  your  new  one 
and,  if  the  first  petitioo  was  approved  in  the  interim, 
attach  a  copy  of  the  approval  notice.  Review  of  the 
second  petition  will  focus  on  whether  a  change  of  status 
should  be  granted,  since  it  is  the  position  of  the  Service 
that  workers  should  normally  wait  arul  obtain  the  required 
visa. 

QimK  QfSma,. 

In  addition  to  the  initial  evidence  fi>r  the  classificatioo 
you  are  requesting,  any  petitioo  requesting  a  change  of 
status  for  an  alien  in  the  U.S.  must  be  filed  with  a  copy 
of  die  Form  1-94,  Nonimmigrant  Arrival/Depaiture 
Record,  of  die  employeefs).  A  nonimmigrant  who  must 
have  a  passport  to  be  admitted  must  keqi  diat  passport 
valid  during  his/her  entire  stay.  If  a  required  pSsqiort  is 
not  valid,  file  a  full  expUusation  with  your  petition. 

For  your  information,  the  following  are  not  eligible  to 
change  status: 

•  an  alien  admitted  under  a  visa  waiver  program; 

•  an  alien  in  transit  (C)  or  in  transit  without  a  visa 
fnVOV); 

•  a  crewman  (D); 

•  a  fiance(e)  or  his/her  dependent  (K); 

•  a  J-1  exchange  visitor  whose  status  was  for  the 
purpose  of  receiving  graduate  medical  training; 

•  a  J-1  exchange  visitor  subject  to  the  foreign 
residence  requirement  who  has  not  received  a 
waiver  of  that  requirement;  and 

•  an  M-1  student  to  an  H  classification,  if  training 
received  as  an  M-1  helped  him/her  qualify  for  H 
classification. 

Extension  of  Stay, 

A  petition  to  extend  the  stay  of  a  worker  must  be  filed 
with  the  appropriate  siqipleinent  and  with: 

•  a  copy  of  each  worker's  Form  1-94,  Nonimmigrant 
Arrival/Dqiarture  Record; 

•  the  evidence  required  for  a  new  petition;  and 

•  your  letter  explaining  the  reasons  for  the  extension. 

However,  where  the  circumstances  of  your  employmnit 
of  die  worker(s)  have  not  changed,  except  for  the 
extended  duration  of  enqiloyment,  instead  of  filing  all  the 
evidence  required  for  an  initial  p^don,  )rou  need  only 
file  die  peddon  and  supplement,  a  of  each  Form 
1-94,  a  letter  explaining  the  reasons  for  the  extmsion  and: 

•  if  for  H-IA  status,  submit  a  current  copy  of  the 
Department  of  Labor's  nodce  of  acceptance  of  the 
peddoner's  attestation; 

•  if  for  H-IB  status,  submit  a  certified  lidior 
condition  aiqilication  for  the  specialty  occupation 


valid  for  the  period  of  time  requested; 

•  if  for  H-2A  status,  submit  a  labor  certification 
valid  for  the  dates  of  the  extenuon,  unless  it  is 
based  on  a  continuation  of  employment  authorized 
by  the  approval  of  a  previous  petition  filed  with  a 
certification  and  the  extension  will  last  no  longer 
than  2  weeks;  or 

•  if  for  H-2B  status,  sidimit  a  labor  certification 
valid  for  die  dates  of  the  extension. 

A  nonimmigrant  who  imist  have  a  passport  to  be 
admitted  must  keep  that  passport  valid  during  his  or  her 
entire  stiqr.  Thus,  in  addition  to  the  evidence  required  for 
any  extennon  petition,  if  a  required  passport  is  not  valid, 
you  must  file  a  full  explanation  with  the  petition. 

5.  Totai  Number  of  Workers  in  Petition, 

Normally  you  can  file  for  ens.  worker  per  petition. 
However,  in  the  clastifications  listed  below,  you  may 
include  more  than  1  worker  in  a  petition  if  of/  the 
foUowing  apply: 

•  you  are  requesting  the  same  action  for  all  of  them 
in  question  4  (in  other  words,  diey  all  require  an 
extension  of  stay,  or  all  require  a  change  of  status, 
or  all  will  apply  for  a  visa  or  admissioo  to  the 
U.S.); 

•  die  dates  of  prcqiosed  employment  ate  the  same 
and  they  will  all  be  employed  at  die  same  place  or 
places;  and 

•  they  all  fall  within  one  of  the  following  categories: 
o  H-2A,  if  they  are  all  included  on  the  same 

labor  certification  and  will  all  perform  the 
same  duties; 

o  H-2B,  if  diey  are  all  included  on  the  same 
labor  certification  and  will  all  perform  the 
same  duties; 

o  H^,  if  they  wUl  all  receive  the  same  training; 
o  0-2,  if  they  will  provide  support  to  the  same 
0-1  alien  consistent  with  the  0-1  alien's 
itinerary; 

o  P-IA,  if  th^  are  all  members  of  the  same 
athletic  grotq)  or  team; 

O  P-IB,  if  di^  are  all  members  of  the  same 
entertainment  group; 

o  P-2,  if  dwy  are  all  members  of  the  same 
groiqi; 

o  p^  if  they  are  all  members  of  die  same 
entertainment  group; 

o  P-IS,  if  they  will  all  accompany  the  same  P-1 
.  alien  or  groiqi  crmsistent  with  the  P-1 

itinieraiy; 

o  P-2S,  if  they  wiU  all  accompany  the  same  P-2 
alien  or  group  consistent  with  the  P-2 

itinierary; 

o  P^,  if  they  will  all  accompany  the  same  P-^ 
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alien  or  group  consistent  with  the  P'3  itinieraiy; 
or 

o  Q,  if  they  will  all  be  involved  in  the  same 
international  cultural  exchange  program. 

You  cannot  mix  categories.  For  example,  you  cannot 
petition  for  0-1  and  0-2  workers  in  one  petition. 

You  also  cannot  mix  actions.  For  example,  you  cannot 
file  a  general  petition  for  one  worker  and  an  extenrion 
for  another  worker.  In  such  instances,  you  must  file 
separate  petitions. 

6.  Toud  Number  of  Worker*!  Dependents  in  Petition, 
You  do  not  need  to  name  the  members  of  a  worker's 
family  in  a  general  petition.  If  you  are  filing  for  an 
extension  of  stay  or  change  of  status  for  one  worker  and 
the  worker's  dependents  are  in  the  U.S.  in  derivative 
status,  you  may  include  them  in  the  petition  jf  they 
require  the  same  action  (i-e.  siso  need  an  extoision  of 
stay  or  also  require  a  change  of  status  to  a  derivative 
status). 

In  Part  2  of  the  p^ition,  indicate  the  number  of 
dependents  mcluded  who  are  in  the  U.S.  who  are 
applying  for  the  same  action  as  die  worker. 

Name  each  dependent  included  in  the  petition  on 
Supplement  I  and  give  their  relationship  to  the  worker  in 
the  iqjpropriate  block.  Also  file  a  copy  of  each 
dependent's  Form  1-94,  Nonimmigrant  Arrival  Departure 
Document.  The  information  in  the  prior  sections  about 
passport  validity  and  explanation  also  applies  to  any 
dependent  included  in  the  petition. 

If  you  are  filing  for  more  than  one  worker  in  a  petitkm, 
you  cannot  include  any  of  their  dependents  in  the  petition. 
In  such  a  case,  you  can  either  file  separate  petitions  for 
each  worker  so  that  you  can  include  the  dependents,  or 
the  family  members  of  each  worker  can  file  a  separate 
application  on  Form  I-S39. 

^ the  dependents  are  already  in  the  U.S.  but  require  a 
d^erent  action,  they  ritould  file  separately  on  Form 
1-S39.  Examples  would  be  where  a  dependent  requires 
an  extenaon  of  stay  for  a  period  already  given  to  die 
relating  worker  or  requires  a  change  of  status  to  a  status 
already  held  the  relating  worker. 


Part  3. 

Conqilete  diis  information  with  regard  to  the  woiker  you 
are  filing  for.  If  you  are  filing  for  more  dian  one  worker 
in  a  single  petition,  give  die  required  informaticm  about 
one  of  die  workers  in  Part  3  and  use  the  supplemoit 


provided  for  each  of  the  others  you  are  filing  for.  If  you 
are  filing  for  one  woiker  and  are  including  his  or  her 
dependents,  give  the  required  information  about  the 
worker  in  Put  3  and  use  the  supplement  provided  to 
provide  the  information  about  the  dependents.  Clearly 
identify  them  as  dependents  on  the  supplement. 

The  A#  referred  to  in  the  petition  form  is  the  person’s 
alien  registration  number,  if  uiy.  The  1-94#  is  the 
number  on  the  Nonimmigrant  Arrival-Departure 
Document  wluch  is  given  to  a  person  when  he  or  she 
enters  the  U.S.  If  the  person  was  not  given  an  1-94, 
write  ■none." 

FBiHf  for  Unnamed  Workers, 

All  workers  must  normally  be  named  in  a  petition. 
However,  in  the  classifications  listed  below,  you  may  file 
for  unnamed  workers  if  you  are  not  filing  for  a  change  of 
status  or  extension  of  stay  for  the  workers. 

*  An  H-2A  petition  may  include  an  unnamed  alien 
or  aliens  if  they  are  unnamed  on  the  labor 
certification. 

*  An  H-2B  petition  for  more  than  one  worker  may 
iiKlude  unnamed  aliens  in  emergent  situations 
where  you  establish  in  the  petition  that  you  cannot 
yet  provide  names  due  to  circumstances  which  you 
could  not  anticipate  or  control. 

*  A  blanket  L  petition  should  not  name  individual 
woricers. 

Where  some  or  all  of  the  workers  are  not  named,  specify 
the  total  number  of  workers  in  the  petition  and  the 
number  who  are  not  named.  You  will  have  to  name 
those  workers  at  the  consulate  or  port  of  entry  and,  at 
that  time,  establish  that  they  individually  meet  the 
conditions  of  the  relating  labor  certification  and  qualify 
for  the  visa  or  admission. 

Where  aliens  must  be  named  and  the  petition  will  include 
more  than  one  worker,  you  can  file  sqiarate  petitions 
naming  those  you  have  identified  first  and  then 
subsequoitiy  file  other  petitions  naming  others,  or  you 
can  wait  and  file  one  petition.  If  you  file  multiple 
petitions,  you  must  pay  the  petition  filing  fee  for  each 
petition  and  must  file  a  copy  of  the  sarhe  labor 
certification  with  each  petition.  In  addition,  each 
subsequent  petition  must  reference  all  previously  filed 
petitions  using  the  certification. 


Part  .4, 

If  we  approve  your  petition,  we  will  notify  the  U.S. 
crmsulate  or  port  of  entry  you  name  in  Part  4  so  the 
workerfs)  can  obtain  a  visa  or  be  processed  at  the 
inflection  fscilify  without  a  visa.  (Many  aliens  require 
a  visa  to  enter  the  U.S.  For  more  information  about  visa 
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requirements,  contact  your  local  INS  office  or  U.S. 
Consulate. 

If  you  are  filing  for  more  than  one  worker  in  a  petition 
and  they  will  apply  for  visas  at  different  U.S.  consulates, 
or,  if  they  do  not  require  a  visa,  will  apply  for  admission 
at  different  inspection  facilities  (ports-of-entiy)  without  a 
visa,  give  the  names  of  the  consulate  or  inspection  facility 
the  minority  of  the  workers  will  use  in  this  part  of  the 
form.  For  each  worker  who  will  apply  at  a  different 
consulate  or  inspection  facility,  give  that  office  in 
Supplement  I  for  that  worker. 

If  the  worker(s)'  are  already  in  the  U.S.  and  you  file  for 
a  change  of  status,  we  will  notify  the  consulate  or  port  of 
entry  if  we  find  the  worker(s)  eligible  for  the 
classiRcation  but  not  eligible  for  the  change  of  status  or 
extension  of  stay. 

If  we  approve  a  requested  change  of  status  or  extension 
of  stay,  we  will  not  notify  a  consulate  or  inspection 
facility  since  the  workerfs)  are  already  in  the  U.S.  If  you 
wish  us  to  notify  a  consulate  or  inspection  facility  for  the 
purpose  of  a  subsequent  trip,  please  file  Form  1-824, 
Application  for  Action  on  an  Approved  Application  or 
Petition.*  You  may  file  that  application  widi  this 
petition. 

The  remaining  questions  in  this  part  help  us  link  relating 
petitions  you  may  have  filed  together  and  help  us 
determine  eligibilify  for  the  requested  classification. 


fRil-St 

This  part  requests  specific  information  about  the  proposed 
employment  to  help  us  determine  eligibilify.  If  you  need 
additioiud  ^ace  to  answer  any  of  these  que^ions,  attach 
a  separate  sheet  of  paper  with  your  name  and  IRS  Tax  #. 

For  fype  of  business,  describe  the  basic  nature  of  your 
business,  such  as  hos|Ntal  or  bank.  For  other 
compensation,  describe  any  conyensarion  offered  in 
addition  to  wages,  such  as  commissions,  bomises,  housing 
or  tranq>oftatioo,  and  estimate  the  (Mlar  value. 

MHltiph  Work 

If  you  are  filing  a  petition  for  worker^s)  to  perfi>rm 
services  or  labor  or  receive  training  in  more  tfaHi  one 
locatton,  you  must  include  a  full  itinerary  with  the  dates 
and  locations  where  the  services  or  training  will  take 
place. 


ofintendtd  EmoUnmenL 

Give  the  dates  of  the  proposed  employment  or  training. 

For  0-1,  0-2,  P-1,  P-2  or  P-3  workers,  you  should 
include  probable  bookings  and  any  information  available 
about  those  bookings.  This  will  allow  the  Service  to 
consider  these  probable  dates  in  reviewing  the  petition 
and,  if  the  petition  *ts  approved,  to  include  those  activities 
in  the  approval.  Similar  engagements  which  are  later 
added  to  the  itinerary  during  the  validity  of  an  0-1,  0-2, 
P-1 ,  P-2  or  P-3  petition  will  not  require  the  filing  of  a 
new  petition  if  within  the  validify  period  of  the  petition. 
However,  you  must  show  continuity  between  the 
engagements  listed  in  the  petition. 

For  your  information,  the  following  chart  lists  the 
maximum  possible  time  the  different  fypes  of 
nonimmigrant  workers  may  initially  be  admitted  for,  how 
long  an  extension  they  may  be  given,  and  any  overall 
limits  on  the  length  of  their  nonimmigrant  stay.  The 
dates  of  intended  employment  in  your  petition  should  be 
based  on  the  actual  proposed  dates  of  employment. 

Please  note:  The  table  on  the  facing  page  indicates 
theoretical  maximum  periods  for  initial  stay  and 
extensions.  The  period  you  request  in  your  petition 
should  be  based  on  the  actual  proposed  activities. 

In  the  case  of  an  0-1,  0-2,  P-1,  P-2  or  P-3  petition  for 
a  series  of  events,  if  there  is  a  significant  break  between 
events  during  the  petition  validify  period  you  request,  you 
must  demonstrate  that  there  is  continuity  between  the 
events  such  that  the  individual(s)  should  not  be  required 
to  depart  the  U.S.  and  return  based  on  a  separate  petition 
for  tlto  lider  eventfs). 

-  The  actual  stqr  of  an  individual  is  limited  to  the  validify 
of  the  petition  upon  which  his  or  her  status  is  based.  An 
iqiproved  petition  is  valid  only  for  the  employment, 
events  and  training  outlined  in  the  petition. 
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Maximum  Stay 

1 

CLASS 

INITIAL  STAY 

EXTENSIONS  OF  STAY  | 

H-IA 

Up  to  3  yMra. 

Incremeola  of  up  to  2  yean.  Total  itay  limited  to  5  yean,  but  a  6th  | 

year  may  be  granted  in  extraordinary  eircumataiicea.  | 

H-tBI 

Up  to  3  yMft. 

InciemenU  of  up  to  3  yean.  Total  stay  limited  to  6  yean.  | 

H-IB2 

Up  to  5  yton. 

Increment!  of  up  to  S  jrean.  Total  itay  limited  to  10  yean.  | 

H-1B3 

Up  to  3  yton. 

Incrementa  of  up  to  3  yean.  Total  May  limited  to  6  yean. 

H-2A 

H-2B 

Sam*  •*  validity  of  labor  certiiication, 
with  maximum  of  1  yMr. 

Same  aa  validity  of  labor  certification.  Total  May  limited  to  3  yean. 

H-3 

Special  Education  Traimng  - 
up  to  18  moolfaa. 

Other  Trainee  -  up  to  2  yean. 

Special  Education  Trainee  -  total  May  limited  to  18  montha.  I 

L-IA 

Comiiig  to  exiitins  office-  up  to  3  yean. 
Coining  to  new  office-  up  to  1  year. 

Increment!  of  up  to  2  yean.  Total  May  limited  to  7  yean. 

L-IB 

Comins  to  exiadng  office-  up  to  3  yean. 
Coming  to  new  office-  up  to  1  year. 

Incrementa  of  up  to  2  yean.  Total  atay  limited  to  S  yean. 

666 

Up  to  3  yean. 

Incnmenta  of  up  to  I  year. 

P-IB 

individual  athlete  -  up  to  3  yean. 

Athletic  groupa  -  up  to  1  year. 

Individual  athlete  -  Inctementa  of  up  to  S  yean.  Total  atay  limited  to 
to  yean. 

Athletic  group  -  Incrementa  of  1  year. 

O 

Up  to  IS  monlht. 

Total  atay  Bmited  to  IS  momha.  | 

E-1 

£-2 

Up  to  2  yean. 

1 

Incrementa  of  up  to  2  yean. 

R-l 

Up  to  3  yean. 

Inctetnanta  of  up  to  2  yean.  Total  May  limited  to  S  yean. 

1  AUolher 

Up  to  1  year. 

Increment!  of  up  to  1  year. 

CONSULTATIONS. 

Noted  classificatioiu  require  a  written  consultation  from 
a  recognized  peer  grotq),  labor  organization  (union)  and 
or  managemrait  organization  re^uding  the  nature  of  the 
work  to  be  done  and  the  alien’s  qualifications.  This 
consultation  is  required  the  Immigration  and 
Nationality  Act  to  ensure  that  circumstances  of  the  U.S. 
labor  market  are  considered  when  a  decision  on 

a  petition.  The  consultation  must  bp  from  a  peer  group, 
union  or  management  organization^  within  the  United 
States,  preferably  from  a  national  organization. 

An  O-IB  or  0-2  petition  for  an  alien  in  the  motion 
picture  or  televiskm  industry  must  have  £m^  separate 
written  consultations,  one  from  labor  organization  and 
another  from  a  management  organization.  Each  must 
have  expertise  in  the  alien’s  field  of  endeavor. 


All  other  categories  reqiuring  a  written  consultation 
require  a  written  consultation  from  a  labor  organization 
with  expertise  within  the  alien’s  field  of  endeavor. 

A  required  consultation  must  be  filed  with  the  petition. 
However,  in  emergeocy  circumstances,  you  may  file' 
without  the  consultation  and  request  that  the  Service 
expedite  the  consultation  procedures  for  you. 

In  such  a  case  you  must  cleariy  indicate  on  your  petition 
that  you  are  requesting  an  expedited  crmsultation,  and 
fully  erqtlain  and  document  the  basis  for  your 
extraordinary  request,  sirtce  in  such  a  circumstance  time 
will  not  allow  die  Service  to  request  more  information 
from  you  before  deciding  whedier  your  request  is 
warranted.  You  must  demonstrate  that  circumstances 
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have  arisen  wfaidi  you  could  not  anticipate  or  control  and 
that  those  circumstancea  mean  you  cannot  reasonably 
obtain  the  required  conaidtattao  through  normal  channels 
prior  to  filing  the  petition.  An  Mcanqirfe  of  such 
circumstances  would  be  where  a  starring  performer 
becomes  ill  and  a  last  minute  replaoeaieat  must  be 
arranged. 

To  ensure  that  this  process  is  only  used  in  appropriate 
circumstancea,  if  you  request  an  expedited  consultarioo 
and  the  Service  finds  that  insufficient  grounds  exist  to 
excuse  die  lack  of  a  valid  consultation  obtained  through 
normal  channels,  your  petition  will  be  denied  fi>r  ladr  of 
the  required  consultation.  In  such  a  circumstance,  you 
will  have  to  file  a  new  petition  with  the  required  ivrittee 
consultation. 

In  an  instance  where  you  cannot  find  a  recognised  peer 
group,  union  or  management  organization  that  does 
consultations,  you  should  clearly  indicate  that  in  your 
petition.  If  no  such  organizations  exist,  the  Service  will 
process  the  petition.  However,  if  such  organizations  do 
exist,  we  may  deny  the  petition  for  lack  of  the 
consultation  or  we  may  notify  you  to  obtain  the  required 
consultation. 

This  process,  combined  with  the  wait  for  the  conmltation, 
will  mean  a  mudi  longer  overall  processing  time,  so  we 
encourage  you  to  attempt  to  obtain  any  necessary 
consultation  before  you  file  your  petition, 


TRANSLATIONS. 

Ai^  foreign  language  document  must  be  accompanied  by 
a  full  Englidi  translation,  which  the  translator  has 
certified  as  complete  and  correct,  and  the  translator’s 
certification  that  he  or  she  is  competent  to  translate  from 
the  foreign  language  into  English. 


SUBMITTING  COPIES  INSTEAD  OF 
ORIGINAL  DOCUMENTS. 

If  these  instructions  state  that  a  copy  of  a  document  may 
be  filed  with  diis  petition  and  you  choose  to  send  us  the 
origiful,  we  may  keep  that  original  for  our  records. 


RETURN  TRANSPORTATION 
LIABILITY. 

The  Immigration  and  Nariorudify  Act  makes  the 
employer,  in  an  H-IB  or  H-2B  or  H-2B  petition,  and  foe 
employer  and  petitioner,  in  an  O  or  P  petition,  liable  for 


foe  reasonaUe  cost  of  return  transportation  for  an  idien 
who  is  dismissed  before  the  end  of  foe  authorized 
employmeot. 


WHEN  TO  FILE. 

File  3rour  petition  as  soon  as  possible  but  no  more  than  6 
months  before  foe  proposed  enqdoymeot  will  begin  or  the 
extension  of  sti^  is  required.  If  you  do  not  submit  your 
petiticm  at  least  45  days  before  the  empfoyment  will 
begin,  petition  processing  and  subsequent  visa  issuance 
mqr  not  be  completed  before  foe  alien’s  services  are 
required  or  previous  employment  authorization  ends. 


WHERETO  FILE. 

Mail  this  petition  to  foe  appropriate  INS  Service  Center, 
except  that: 

•  if  the  person  is  applying  for  adnussion  as  an  L-l 
under  the  U.S.-Canada  Free  Trade  Agreement,  the 
petition  may  be  filed  at  the  port  of  entry  when  foe 
person  applies  for  entry;  and 

•  if  foe  services  or  training  will  bo  solely  in  Guam 
or  the  Virgin  Islands,  file  the  petition  at  foe  local 
INS  office  foete. 

Generally,  you  should  mail  your  petition  to  one  of  our 
Service  Centers  based  on  the  place  where  foe  proposed 
employment  or  training  will  be  conducted.  However: 

•  a  petition  for  services  or  training  that  will  occur  in 
more  than  one  place,  foouU  be  mailed  to  foe 
Service  Center  wifo  jurisdiction  over  foe 
petitioner’s  own  primary  place  of  business; 

•  a  petition  filed  by  a  foreign  employer  wifo  no  U.S. 
address  for  workers  who  will  work  in  more  than 
one  place  should  be  mailed  to  foe  Service  Center 
wifo  jurisdiction  over  the  first  place  foe  alien(s) 
will  be  enqrloyed  in  the  U.S.; 

•  a  petitimi  filed  by  an  agent  should  be  mailed  to  foe 
Service  Carter  wifo  jurisdiction  over  tiie  agent’s 
own  primary  place  of  business; 

•  an  O  or  P  petition  foould  be  mailed  to  the  Service 
Center  wifo  jurisdicticm  over  the  petitioner’s  own 
primary  place  of  business; 

•  an  L  blanket  petition  diould  be  mailed  to  the 
Service  Center  wifo  jurisdiction  over  the 
petitioner’s  locations;  an  L  petition  based  on  a 
Uanka  L  petition,  and  any  petition  to  extend  a 
blanket  L  petition,  should  be  mailed  to  tire  same 
Service  Center  which  processed  the  ori^nal 
blairket  petition. 
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The  jurisdietioHS  and  addresses  of  the  Service  Centers 
for  filing  Form  1-129  petitions  are  as  follows: 

If  the  work  or  training  will  be  in  Alabama,  Connecticut, 
Delaware,  District  of  Columbia,  Florida,  Georgia, 
Maine,  Maryland,  Massachusetts,  New  Hampshire,  New 
Jersey,  New  York,  North  Carolina,  Pennsylvania,  Puerto 
Rico,  Rhode  Island,  South  Carolina,  Vermont,  Virginia 
or  West  Virginia,  mail  your  petition  to: 

USINS  Eastern  Service  Center 
75  Lower  Welden  Street 
St.  Albans,  VT  05479^129 

If  the  work  or  training  will  be  in  Arizona,  California, 
Hawaii  or  Nevada,  mail  your  petition  to: 

USINS  Western  Service  Center 

P.O.  Box  101129 

Uguna  Niguel,  CA  92607-0129 

If  the  work  or  training  will  be  elsewhere  in  the  United 
States,  mail  your  petition  to: 

USINS  Northern  Service  Center 
P.O.  Box  82521 
Lincoln,  NE  68501-2521 


FEE. 

The  petition  fee  is  based  on  the  type  of  action  you  request 
in  Part  2,  Question  4  of  the  petition  form. 

There  is  a  basic  petition  fee  based  on  the  type  of  action 
you  are  requesting,  and  an  additional  fee  for  eadi  worker 
and  dependent  included  in  your  petition.  Please  write  one 
check  for  the  entire  amount  due  for  a  petition,  and 
separate  checks  for  each  petition. 

If  you  are  filing  for  one  worker,  the  fee  is: 

•  $120  +  $10  for  each  dependent  Do  not  include 
dependents  in  your  petiti<»  if  you  dieck  box  *<i.” 
(See  the  instructions  on  including  dependents  in 
Part  3  cf  this  pamphlet  for  more  information.) 

For  example,  if  you  are  including  the  worker’s  spouse 
and  one  child,  the  total  fee  is  $140. 

If  you  are  filing  for  more  than  one  worker,  the  fee  is: 

•  $100  -t-  $20  for  each  worker 

For  example,  if  you  are  filing  for  10  workers,  the  total 
fee  is  $300  ($100-b  $20  per  worker).  Please  note:  Qo 
BSi  include  dependents  of  a  worker  in  a  petition  for  more 
dian  one  worker.  (See  the  instructions  on  dependents  in 
Pan  3  of  dus  pamphlet  for  more  informatioru) 

The  fee  for  a  Nanket  L  petition  it  tI20. 


General  rules  for  submitting  fees: 

The  fee  must  be  submitted  in  die  exact  amount.  It  cannot 
be  refunded.  DO  NOT  MAIL  CASH.  All  checks  and 
money  orders  must  be  drawn  on  a  bank  or  other 
institution  located  in  the  United  States  and  must  be 
payable  in  United  States  currency.  The  check  or  money 
order  should  be  made  payable  to  the  Immigration  and 
Naturalization  Service,  except  that: 

•  If  you  live  in  Guam  and  are  filing  this  application 
in  Guam,  make  your  check  or  money  order 
payable  to  the  "Treasurer,  Guam.” 

•  If  you  live  in  the  Virgin  Islands  and  are  filing  this 
appUcatirm  in  the  Virgin  Islands,  make  your  check 
or  money  order  payable  to  the  "Commissioner  of 
Fiiumce  of  the  Virgin  Islands." 

Checks  are  accqited  subject  to  collection.  An  imcollected 
check  will  render  the  r^iication  and  any  document  issued 
invalid.  A  charge  of  $5.00  will  be  imposed  if  a  check  in 
payment  of  a  fee  is  not  honored  by  the  bank  on  which  it 
is  drawn. 
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4.-  Other  Information. 

Processing  Information. 

Accepkmce.  Any  petition  that  is  not  signed  or  is  not 
accompanied  by  the  correct  fee  will  bo  rejected  witb  a 
notice  that  the  petition  is  deficient.  You  may  correct  the 
deficiency  and  resubmit  the  petition.  However,  a  petition 
is  not  considered  properly  filed  until  accepted  by  the 
Swvico.  -  -  '  ‘  -r  .  .1. 

Inititd  processing  and  requests  for  more  ittformation  or 
interview.  Once  a  petition  has  been  accepted,  it  will  be 
checked  for  completeness.  including*submissioo  of  the 
required  initial  evidence.  If  you  do  not  completely  fill 
out  the  form  or  file  it  without  required  initial  evidence, 
you  will  not  establish  a  basis  for  eligibility,  and  we  may 
deny  your  petition.  At  a  minimum  it  will  significantly 
delay  proces^g  your  petition. 

We  may  request  more  information  or  evidence  beyond 
that  indicated  in  these  instructions,  or  we  may^request 
that  you  appear  at  an  INS  office  for  an  interview.  We 
may  also  request  that  you  submit  the  originals  of  any 
copies.  We  will  return  these  originals  when  they  are  no 
longer  required. 

Decision.  The  decision  on  a  petition  involves  separate 
determinations  of  whether  you  have  established  that  the 
alien  is  eligible  for  the  requested  classification  based  on 
the  proposed  employment,  and  whether  he  or  she  is 
eligible  for  any  requested  change  of  status  or  extension  of 
stay.  You  will  be  notified  of  the  decision  in  writing. 

Penalties. 

If  you  knowingly  and  willfully  ^ify  or  conceal  a 
material  CKt  or  submit  a  false  document  with  this  request, 
we  will  deny  the  benefit  you  are  filing  for  and  may  deny 
any  other  immigration  benefit.  In  addition,  you  will  face 
severe  penalties  provided  by  law  and  may  be  subject  to 
criminal  prosecution. 

Pirivncy  Act  Notice. 

We  ask  for  the  information  on  this  form  and  the 
associated  evidence  to  determine  if  you  have  established 
eligibility  for  the  immigration  benefit  you  are  filing  for. 
Our  legal  right  to  ask  for  ^s  information  is  in  8  USC 
1 154,  1184  and  1258.  We  may  provide  lUs  information 
>  to  other  government  agencies.  Failure  to  provide  this 
information  and  any  requested  evidence  may  delay  a  final 
decision  or  result  in  denial  of  your  request. 


Paparwork  Reduction  Act  Notice. 

We  try  to  create  forms  and  instructions  that  are  accurate, 
and  can  be  easily  understood  and  which  impose  the  least 
possible  burden  on  you  to  provide  us  with  information. 
Often  this  is  difficult  because  some  immigration  laws  are 
very  complex.  The  estimated  average  time  to  complete 
and  file  this  application  is  as  follows:  (1)  30  minutes  to 
learn  about  the  law  and  form;  (2)  25  minutes  to  complete 
the  form;  and  (3)  60  minutes  to  assemble  and  file  the 
petition;  for  a  total  estimated  average  of  1 15  minutes  per 
petition.  If  you  have  comments  regarding  the  accuracy 
of  this  estimate  or  suggestions  for  making  this  form 
simpler,  you  can  write  to  both  the  Immigration  and 
Nahualization  Service,  425  I  Street,  N.W.,  Policy 
Directives  and  Instructions  Branch  (HQPDI), 
Washington,  D.C.  20536;  and  the  Office  of  Management 
and  Budget,  Paperwork  Reduction  Project,  OMB  No. 
1115-0168,  Washington.  D.C.  20503. 
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0MB  #1115-0168 

Petition  tor  a  Nonimmigrarrt  Worker 


START  HERE  -  Please  Type  or  Print  -  See  the  separate  Instructions. 


Part  1.  Information  about  the  employer  tiling  this  pietitlon. 

R  entptoyM  m  m  MewdHai  Or  lip  mmu  Imm.  O^asneaHins  Me  ttie 
second  line. 


R  INS  USE  ONLY 


Part  2.  Information  about  this  petition. 

(See  Itn  msiructione  to  determine  dw  lee) 


1.  Requested  Nonmmigrani  Classiticatiort 
(write  clMsif ication  symbol  at  riqtit) 

2.  Basis  tor  ClassRication  (check  only  one) 

a.  □  New  employment 

b.  □  Continuation  ol  previously  approved  employment  wMhout  change 

C.  □  Change  in  previousty  approved  employment 

d.  □  New  concurrent  emptoymeni 

3.  Pnor  Petition  Number. 

4.  Requested  Actnct  (check  onty  one) 

a  □  General  pettion  •  No  change  ol  status  nor  exiensnn  ol  slay  requested. 

b.  □  Change  the  worker(s)  status  and  extend  thee  stay  smce  they  are  all  novr  in  the  U.S.* 

in  another  status  (see  nsttucMns  tor  limitations). 

c.  □  Extend  toe  stay  ol  toe  «iOiker(s)  since  toey  now  hold  tots  st^us. 


#  of  Workers:  _ _ 

Priority  Number: 

Validity  Dates:  From  _ 

To  _ 


□  Classification  Approved 

□  Ckxiaulaio/POE/Pf  I  Nouked 


5.  Total  Number  ol  Workers  in  PeMxxi: 

6.  Total  Number  ol  Oependents  in  Petiborv 


□  ExtBnswn  (Vamed 

□  COSCxtension  Granted 


Partial  Appsovai  (aaplain) 


Part  3.  Information  about  the  person(s)  you  are  filing  for. 

See  toe  instructions  tor  where  you  can  Ne  tor  more  than  one  person 


H  an  entertamment  group, 
gtve  their  group  nama 


Dale  ol  Birto 
(MomhlOBy/Year) 


Socal 
Secunly  # 


H  In  the  United  States,  compieie  the  toRowmg: 


Dale  ol  Arrival 
(UonOilDayiyear) 

1-94# 

Current  Nonimmigrafll 

Ejrxms 

Status 

(HAonthlOeytyear) 

Form  H29  (Rev.  11/30/92)  N 

Continued  on  back. 

To  Be  Completed  by 
Attorney  or  Representative,  If  any 
□  Fd  XI  box  H  G-28  is  attached  to  lepreseni 
toe  applicant 


VOLAG# 
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Part  4.  Processing  Information. 


a.  If  the  person  named  in  Part  3  a  outside  the  U  S.  or  in  case  a  requested  exteneion  d  stay  or  change  of  status  cannot  be  gritted,  giwe  the  U.S.  rA-^iIntf  or 
inspection  lacety  you  want  notified  if  this  petition  is  approved. 


Type  of  OMoe  (check  one): 


Office  Address  (City) 


Port  of  Entry 


U.S.  Stale  or  Foreign  Country 


Person's  Foreign  Address 


b.  Does  each  person  in  this  petition  have  a  valid  passport? 

•  □  Not  required  to  have  passport  □  No  •  explain  on  separate  paper  □  Yes 

c.  Are  you  filing  any  other  petitions  «Mth  this  one?  □  No  □  Yes  -  How  many? 

d.  Are  applications  (or  replacomont/initial  l-94's  being  filed  with  this  petitiqo?  □  No  □  Yes  -  How  many? 

e.  Are  1-539  applications  by  dependents  being  filed  with  this  petition?  □  No  □  Yes  -  How  many? 

f.  Is  any  person  in  this  petition  in  exclusion  or  deportation  proceedings?  □  No  □  Yes  •  explain  on  separate  paper 

g.  Have  you  ever  filed  an  immigrant  petition  for  arty  person  in  this  petition?  □  No  □  Yes  -  explain  on  separate  paper 

h.  If  you  iTKficaled  you  were  filing  a  new  petition  in  Part  2,  within  the  past  7  years  has  any  person  in  this  petition:  ' 

1)  ever  been  given  the  classification  you  are  now  requesting?  □  No  □  Yes  -  explan  on  separate  paper 

2)  ever  been  denied  the  classification  you  are  now  requesting?  □  No  □  Yes  -  explain  on  separate  paper 

L  If  you  are  filing  for  an  entertainment  group,  has  any  person  in  this  petition  not  been  with  the  group  for  at  least  1  year? 

□  No  □  Yes  -  explain  on  separate  paper 


Part  5.  Basic  information  about  the  proposed  empioyment  and  empioyer. 


□  Yes  -  How  many? 

□  Yes  -  How  many? 

□  Yes  -  How  many? 

□  Yes  •  explain  on  separate  paper 

□  Yes  -  explain  on  separate  paper 

□  Yes  -  explain  on  separate  paper 

□  Yes  -  explain  on  separate  paper 


nt  relatinq  to  the  dassificatKin 


Nontechnical  Description 
of  Job 


Address  where  the  personfs)  wul  work 
if  different  from  the  address  in  Part  1 


Is  this  a  full-time  position? 


n  No  -  Hours  per  week 


n  Organization 


Wages  per  week 
or  per  year 


Dates  of  Intended  Employment 
From:  To: 


□  Other  -  explain  on  separate  paper 


Year 

established: 


Other  Compensation  Value  per  week 

(Explain)  or  per  year 


Type  of  Petitioner -check  one:  □  U.S.  citizen  or  perrnanem  resfoent  □  Organization  □  Other  -  explain  on  separate  paper 


Type  of 
business: 


Current  Number 
of  Employees 


Part  6.  Signature.  Read  the  information  on  penalties  in  the  instructions  before  completing  this  section.  If  someone  helped 
you  prepare  this  petition  he  or  she  must  compMe  Part  7. 


I  certify,  under  penalty  of  perjury  under  the  taws  of  the  United  States  of  Amenca,  that  Vms  petition,  and  the  evidence  submitted  with  it,  is  a*  true  and  correct  If 
filing  this  on  behalf  of  an  organization,  I  certify  that  I  am  empowered  to  do  so  by  that  organization.  If  this  petition  is  to  extend  a  prior  petition,  I  certify  that  the 
proposed  employment  is  under  the  same  terms  and  conditions  as  in  the  prior  approved  pebtioa  I  authorize  the  release  of  any  information  from  my  records,  or 
from  the  petitioning  organization’s  records,  which  the  Immigration  and  Naturalization  Service  needs  to  determine  eligibility  tor  the  benefit  being  sought 


Gross  Annual 
Income 


Petitioner 's  signature  and  tide 


Day  Tme  Telephone  No. 

(  ) 


Please  Note:  If  you  do  not  completoly  kll  out  this  form  and  the  required  supplement,  or  fail  to  submit  required  documents  listed  m  the  instructions,  then  toe 
person(s)  filed  tor  may  not  be  found  ebgtble  tor  the  requested  benefit  and  tots  petition  may  be  demed. 


Part  7.  Signature  of  person  preparing  form  if  other  than  above. 


I  declare  that  I  prepared  this  pesbon  at  the  request  of  the  above  person  and  it  is  based  on  all  mtormation  of  which  I  have  any  knowledge. 


Day  Time  Telephone  No. 


draft 


Form  1-129  (Rev.  11/30/92)N 
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OMB  #1115-0168 

H  Classification 
Supplement  to  Form  1-129 


Name  of  person  or  orgamzaiion  filing  peMion; 


Name  of  person  or  total  numter  of  workers  or  trainees  you  are  filing  for 


List  the  alien's  «id  any  dependent  family  members;  prior  periods  of  stay  m  H  classification  in  die  U.S.  for  the  last  six  years.  Be  sure  to  list  only  those 
periods  in  w^iich  the  aben  and/or  family  members  were  actually  in  the  U.S.  in  an  H  dassificatioa  If  more  space  is  needed,  attach  an  additional  sheet 


Ctassrfication  sought  (check  one): 


□ 

H-1A 

Registered  professional  nurse 

□ 

H-2A 

Temporary  agriculture  worker 

n 

H-1B1 

Specialty  occupation 

u 

H-2B 

Temporary  nonagncuHiire  worker 

□ 

H  1B2 

Exceptional  services  relating  to  cooperative  research 

u 

H3 

Trainee 

□ 

H-1B3 

in  a  Department  of  Defense  development  protect 

Fashion  model  of  distinquished  merit  and  ability 

u 

H3 

Special  education  training 

Section  1.  Compiete  this  section  if  fiiing  for  H-1A  or  H-1B  ciassification. 

Describe  the  proposed  duties. 

If  you  are  filing  tor  H-iBl  dassificauon.  summarize  the  alien's  formal  education. 


Section  Z  Compiete  this  section  if  fiiing  for  H-2A  or  H-2B  ciassification. 

Employment  is:  Q  Seasonal  Temporary  need  is:  Q  Unpredictable 

(check  one)  Q  Peakload  (chock  one)  Q  Ponodic 


r~l  Intermittent  □  Recurrent  annually 

_ □  One-time  occurrence _ 

Explain  your  temporary  need  tor  the  alien's  services  (attach  a  separate  paper  if  additional  space  is  needed). 
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Section  3.  Complete  this  section  if  filing  for  H-2A  classification. 


The  petrtioner  and  each  employer  consent  to  allow  govemmertl  access  to  the  sue  where  the  labor  is  bemg  perlormod  lor  the  purpose  oi  Oetcrroming 
compliance  with  H-2A  requirements.  The  petitioner  further  agrees  to  notrfy  the  Service  in  the  manner  and  withm  the  time  frame  specified  if  an  H-2A  worker 
abscorxfs  or  if  the  authorized  employment  ends  more  than  five  days  before  the  relating  certification  document  expires,  and  pay  liquidated  damages  of  ten 
dollars  for  each  mslance  v^iere  it  cannot  demonstrate  compliance  with  tfvs  notification  reqimemenL  The  petitioner  also  agrees  to  pay  liquidated  damages  of 
two  hundred  dollars  for  each  instance  vrhere  it  cannot  be  demonstrated  that  the  H-2A  worker  either  departed  the  United  Stales  or  obtained  authorized  status 
during  the  period  of  admission  or  withm  five  days  of  early  termination,  whichever  comes  first. 

The  petitioner  must  execute  Part  A.  If  the  pelilioner  is  tie  employer's  agent,  the  employer  must  execute  Part  B.  If  there  are  jomi  employers,  they  must  each 
execute  Part  C.  or  submit  an  eqmvaient  statement 

Part  A.  Petitioner 

By  fikng  this  petition,  I  agree  to  the  conditions  of  H-2A  employment  and  agree  to  the  notice  requirements  and  kmiied  liabilities  defined  m 

8  CFR  214.2  (h)  (3)  (vi). 

Petitioner's  signature  Date 

Part  B.  Employer  wrtio  is  not  petitioner 


Parte.  Joint  Employers: 


I  agree  to  the  conditions  of  H-2A  eligibility. 


Jomt  employer's  signaturets)  Date 


Joint  employer's  signaturets)  Dale 


Joint  employer's  signaturets)  Dale 


Jomt  employer's  signaturets)  Dale 


JomU  employer's  signalurets)  Date 


Section  4.  Complete  this  section  if  filing  for  H-3  classification. 


If  you  answer  ‘yes'  to  any  of  the  following  questions,  attach  a  lull  explanation. 

a.  Is  the  training  you  intend  to  provide,  or  simter  training,  available  in  the  alien's  country?  Q  No  O  Yes 

b.  WiH  the  training  benefit  die  alien  in  pursuing  a  career  abroad?  Q  No  Q  Yes 

c.  Does  the  training  involve  productive  employmeni  incidental  to  training?  □  No  Q  Yes 

d.  Does  the  alien  already  have  skdls  related  to  the  training?  Q  No  Q  Yes 

e.  Is  this  training  an  effort  to  overcome  a  labor  shortage?  Q  No  Q  Yes 

f.  Do  you  intend  to  employ  the  alien  abroad  at  the  end  of  this  training?  Q  No  Q  Yes 


If  you  do  not  intend  to  employ  this  person  abroad  at  the  end  of  this  training,  explain  why  you  wish  to  incur  the  cost  of  providing  this  framing,  and 
your  expected  return  from  this  framing. 
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o 


U.S.  Department  of  Justice 
Immigration  and  Naturalization  Service 


OBAF 


O 


OMB  #1115-0168 

E  Qassification 
Supplement  to  Form  1-129 


Name  of  person  or  organization  fifing  petison: 

Name  of  person  you  are  filing  for. 

Classrfication  sought  (check  one): 

n  E-1  Treaty  trader  □  E-2  Treaty  investor 

Name  of  country  signaiory  to  treaty  with  U.S. 

Section  1.  tnformatlon  about  the  Employer  Outside  the  U.S.  (if  any) 

Name 

Address 

Ahen's  Position  -  Title,  dunes  and  number  of  years  employed 

Pnrxxpal  Pnxkict,  merchandise  or  service 

Total  Number  of  Employees 

Section  2.  Additional  Information  about  the  U.S.  Employer. 

The  U.S  company  is,  to  the  company  outSKie  the  U  S.  (check  one): 

Parent  Q  Branch  Q  Subsidiary  Q  Affiliate  □  Joint  Venture 

Date  and  Place  of  Incorporation  or  Establishment  m  the  U.S. 

Nationality  of  Ownership  (Individual  or  Corporate) 


Name  Nationality  Immigration  Status  %  Ownership 


Assets  Net  Worth  Total  Annual  Income 


Staff  in  thb  U.S. 


Executive/Manager 


Specialized  Ouaitficaiions  or  Knowledge 


Total  number  of  Nationals  of  Treaty  Country  in  E  or  L  Status  -  - 

Total  number  of  employees  in  the  U.S.  _ 

Total  number  of  employees  the  alien  would  supervise:  or  describe  the  nature  of  the  specialized  skills  essential  to  the  U.S.  company. 


Total  Annual  Gross  TradefBusmess  of  the  U.S.  company  For  Year  Ending 

$ _ 

Percent  of  total  gross  trade  winch  is  between  the  U.S.  and  the  country  of  which  the  treaty  trader  organization  is  a  national. 


Section  4.  Complete  If  filing  for  an  E-2  Treaty  Investor 


Total  Investment 

Cash 

Eqmpment 

Other  1 

$ 

$ 

$ 

Inventory 

Promises 

Totd 

$ 

$ 

$ 
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o 

U.S.  Department  of  Justice 
Immigration  arxi  Naturalization  Service 

Name  oi  person  or  organization  lilmg  petition:  ,  Name  oi  person  you  are  filing  tor: 

This  petition  « (check  one):  Q  lor  an  individual  under  a  previously  approved  blartket  petition  Q  lor  appioval  of  a  new  biankel  petition 

Q  to  extend  a  biankel  petition 


DRAFT 


OMB  «1 115-0168 

L  Classification 
Supplement  to  Form  1-129 


Section  1.  Complete  this  section  H  fiHng  for  an  indivkiual . 


Classification  sought  (check  one):  Q  L-1 A  manager  or  executive  Q  L-IB  specialized  knowledge 

List  the  alien’s,  and  any  dependent  family  members’,  poor  periods  ol  stay  in  an  L  classification  m  the  U.S.  lor  the  last  seven  years.  Be  sure  to  hst  only 
those  periods  in  which  the  aken  and/or  family  members  were  actually  in  the  U.S.  in  an  L  dassificaton. 


Name  and  address  of  employer  abroad. 

Oates  of  alien’s  employment  vwth  this  employer.  Explain  any  interruptxxis  n  employment 


Description  of  the  alien’s  duties  lor  the  year  of  quahfying  experience,  and  any  intervening  actnnties. 


The  U.S.  company  »,  to  the  company  abroad:  (check  one) 

r~l  Patent _ PI  Branch _ PI  Subsidiary _ PI  Affiliate _ PI  Joint  Venture 

Describe  the  stock  ownership  and  managerial  control  of  each  company. 


Is  the  alien  coming  to  the  U.S.  to  open  a  new  office? 

□  Yes  (explain  in  detail  on  separate  paper)  P|  No 

Section  2.  Complete  this  section  if  filing  for  approval  of  a  new  Blanket  Petition  or  to  extend  a  Blanket  Petition. 


List  all  U.S.  and  foreign  parenL  branches,  subsidiaries  and  affiliates  liKluded  in  this  petition.  (Attach  a  separate  paper  if  additional  space  is  needed.) 
Name  arxf  country  in  vrhich  located  Relabonship 
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U.S.  Department  of  Justice 

DRAFT 

O 

OMBSI  IIS-0168 

O  and  P  Classifications 

Immigration  and  Naturalization  Service 

Supplement  to  Form  1-129 

Name  o(  penon  or  orQantfaMon  Mmg  petition:  Name  ot  peraort  or  group  or  totai  rtumber  ot  workers  you  are  fihng  lor 


Classifcabon  sought  (check  one): 

|~1  0-1A  Aten  ot  extraordinary  ability  m  sciences,  education. 
busHiess  or  athletes. 

r~l  O-lB  Aten  oi  extraordinary  atMbty  in  the  art  or  who  has  made 

extraordmvy  achievements  in  the  motion  picture  or  television 
mdusiry. 

n  0-2  Essential  Support  Personnel  lor  O-t. 

[~l  P-TA  Aten  wfto  win  pertorm  with  or  be  an  mtegrat  part  ot  the 
performance  of  an  entertainment  group  which  is  recognized 
mlemabonalty  as  bemg  outstarxkng  and  essential  support  persorinel. 


n  P-lB  Alien  coming  to  perform  at  a  specific  athletic  competition 
as  ar,  athlete,  mdivxkiatty  or  as  a  group,  at  an  kitematenaUy 
recognized  level  of  performance  and  essential  support 
personneL 

r~|  P-2  Artist  or  entertainer  for  reciprocal  exchange  program  and 
essential  support  personnel. 

r~|  P-3  Culturally  unique  program  and  essential  support  personnel. 

[~~|  P-tS  Essential  Support  Personnel  lor  P-1. 

r~|  P-2S  Essential  Support  Personnel  for  P-2. 

P-3S  Essential  Support  Personnel  for  P-3. 


Explain  the  nature  of  the  event 


If  you  are  filing  for  essential  support  personnel  for  an  0-1,  P-1,  P-2  or  P-3,  list  the  pnncipal  0-1,  P-1,  P-2  or  P-3  worker  (s)  below,  and  list  any  relabng 
petition  receipt  numbers,  if  known. 


If  filing  lor  0-2  or  P  support  alien,  dates  of  the  alien's  poor  experience  wilh.the  0-1  or  P  aten. 


Form  1-129  Supplement  0A>/0/e  (Rev.  11/30/92)  N 


Federal  Register  /  Vol.  57,  No.  251  /  Wednesday,  December  30,  1992  /  Notices  62383 


I  heret>y  certify  Uiat  the  each  participant  m  this  international  cultural  exchange  program: 

•  is  at  least  18  years  of  age, 

•  has  the  ability  to  communicate  effectively  about  the  cultural  attributes  of  his  or  her  country  of  nationality  to  the  American  public,  arxf 

•  has  not  previously  been  in  the  United  States  as  a  Q  nonimmigrant  unless  he/she  has  resided  and  been  physically  present  outside  the  U  S.  lor 
the  immediate  poor  year. 

I  also  certify  that  the  same  wages  and  working  conditions  are  accorded  the  participants  as  are  provided  to  similarly  employod  U  S.  workers. _ 

Petitioner's  signature  Dale 


Section  2.  Complete  this  section  it  you  are  filing  for  an  R  religious  wortier. 


List  the  alien’s,  and  any  dependent  family  members,  prior  periods  of  stay  m  R  classilicalion  m  the  U.S.  for  the  last  six  years.  Be  sure  to  list  only  those 
periods  in  which  the  alien  and/or  family  members  were  actually  m  the  U.S.  in  an  R  ctassilication. 


Describe  the  alien's  qualifications  lor  the  vocation  or  occupation. 


Description  of  the  relationship  between  the  U.S.  religious  organization  and  the  organization  abroad  of  which  the  alien  was  a  member. 
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O  DRAFT  O 

Supplement- 1 


Attach  to  Form  1-129  when  more  than  one  person  is  included  in  the  petition.  (List  each  person  separately.  Do  not 
include  the  person  you  named  on  the  form). _ 


Family 

Name 

Given 

Name 

Middle 

Initial 

Date  of  Birth 
(month/day/year) 

Country 

Soctaf 

A# 

of  Birth 

Security  No. 

IF 

Date  of  Arrival 

1-94# 

IN 

(monthlday/year) 

THE 

Current  Nonimmigrant 

Expires  on 

U.S. 

Status: 

(monthlday/year) 

■- 

Country  where 

Expiration  Date 

Family  member’s  relationship  to  the  Worker 

passport  issued 

(month/day/year) 

If  group,  give  date  the  worker  started  with 

Consulate  or  Inspection  Facility  where  worker  will  apply  for  Visa  or  entry: 

the  group: 

Family 

Given 

Middle 

Date  of  Birth 

Name 

Name 

Initial 

(month/day/year) 

Country 

■Social 

A# 

of  Birth 

Security  No. 

IF 

Date  of  Arrival 

1-94# 

IN 

(month/daflyear) 

THE 

Current  Nonimmigrant 

Expires  on 

U.S. 

Status: 

(month, 'da^'iyear) 

Country  where 

Expiration  Date 

1  Family  member's  relationship  to  the  Worker 

passport  issued 

(month/day/year) 

If  group,  give  date  the  worker  started  with  the 

Consulate  or  Inspection  Facility  where  worker  will  apply  for  Visa  or  entry  . 

group: 

Family 

Given 

Middle 

Date  of  Birth 

Name 

Name 

Initial 

(month/day/year) 

Country 

Social 

A# 

of  Birth 

Security  No. 

IF 

Date  of  Arrival 

1-94# 

IN 

(monthldaylyaar) 

THE 

Current  Nonimmigrant 

Expires  on 

U.S. 

Status: 

(monthida^/year) 

Country  where 

Expiration  Date 

1  Family  member's  relationship  to  the  Worker 

passport  issued 

(month/day/year) 

If  group,  give  date  the  worker  started  with  the 

1  Consulate  or  Inspection  Facility  where  worker  will  apply  for  Visa  or  entry: 

group: 

Family 

Given 

Middle 

Date  of  Birth 

Narrre 

Name 

Initial 

(month/day/year) 

Country 

Social 

A# 

of  Birth 

Security  No. 

IF 

Date  of  Arrival 

1-94# 

IN 

(monVildayfyear) 

THE 

Current  Nonimmigrant 

Expires  on 

U.S. 

Status: 

(monthJdayiyear) 

Country  where 

Expiration  Date 

1  Family  member’s  relationship  to  the  Worker 

passport  issued 

(month/day/year) 

If  group,  give  date  the  worker  started  with  the 

IConsulate  or  Inspection  Facility  where  worker  will  apply  tor  Visa  or  entry. 

group: 

_ 

[FR  Doc  92-31639  Piled  12-29-92;  8:45  am] 
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Drug  Enforcement  Administration 

Paul  S.  Bowes,  OJ>.;  Revocation  of 
Registration 

On  August  31, 1992,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Paul  S.  Bowes,  O.D., 
2879  Poplar  Avenue,  Memphis, 
Tennessee  38111,  proposing  to  revoke 
his  DEA  Certificate  of  Registration, 
BB1183273,  and  to  deny  any  pending 
applications  for  registration  as  a 
practitioner  under  21  U.S.C.  823(f).  The 
proposed  action  was  predicated  on  Dr. 
Bowes'  lack  of  authorization  to  handle 
controlled  substances  in  the  State  of 
Tennessee.  21  U.S.C.  823(f). 

The  Order  to  Show  Cause  was  sent  to 
Dr.  Bowes  by  registered  mail.  More  than 
thirty  days  have  passed  since  the  Order 
to  Show  Cause  was  received  by  Dr. 
Bowes  and  the  Drug  Enforcement 
Administration  has  received  no 
response  thereto.  Pxusuant  to  21  CFR 
1301.54(a)  and  1301.54(d).  Paul  S. 

Bowes,  O.D.,  is  deemed  to  have  waived 
his  opportunity  for  a  hearing. 
Accordingly,  the  Administrator  now 
enters  his  final  order  in  this  matter 
without  a  hearing  and  based  on  the 
investigative  file.  21  CFR  1301.57. 

The  Administrator  finds  that  based 
upon  an  opinion  issued  by  the  Attorney 
General  of  the  State  of  Tennessee,  Dr. 
Bowes’  license  to  practice  optometry  in 
the  State  of  Tennessee  no  longer 
authorizes  him  to  handle  controlled 
substances.  This  opinion,  issued  on 
March  28, 1988,  declared  that  the 
applicable  State  statute  does  not 
authorize  licensed  optometrists  to 
prescribe,  dispense,  administer  or 
otherwise  handle  controlled  substances. 
Therefore,  the  Administrator  concludes 
that  the  DEA  does  not  have  the  statutory 
authority  under  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  State  authority  to  handle 
controlled  substances.  See  21  U.S.C. 
823(f).  The  Administrator  and  his 
predecessors  have  consistently  so  held. 
See  Howard  J.  Reuben,  M.D.,  52  FR  8375 
(1987);  Ramon  Pla,  M.D.,  Do^et  No. 
86-54,  51  FR  41168  (1986);  Dale  D. 
Shahan,  D.D.S.,  Docket  No.  85-57,  51 
FR  23481  (1986);  and  cases  dted 
therein. 

No  contrary  interpretations  of  the 
applicable  State  statute  have  been 
offered  by  Dr.  Bowes.  Therefore,  the 
Administrator  concludes  that  Dr. 

Bowes’  DEA  Certificate  of  Registration 
must  be  revoked. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 


pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  DEA 
Certificate  of  R^stration.  BB1183273, 
previously  issu^  to  Paul  S.  Bowes, 
O.D..  be.  and  it  hereby  is,  revoked,  and 
any  pending  applicaticms  for  the 
renewal  of  such  registraticm,  be,  and 
they  hereby  are,  denied.  This  order  is 
effective  January  29, 1993. 

Dated:  December  23, 1992. 

Robert  C  Bonner, 

Administrator  of  Drug  Enforcement. 

(FR  Doc.  92-31683  Filed  12-29-92;  8:45  am] 
BtLUNQ  CODE  4410-0e-H 


Manufacturer  of  Controlled 
Subalaneee  Notice  of  Reglatration 

By  Notice  dated  November  12, 1992, 
and  published  in  the  Federal  Register 
on  November  19. 1992,  (57  FR  54610), 
Roche  Diagnostic  Systems.  Inc.,  1080 
U.S.  Highway  202,  Branchburg,  New 
Jersey  08876,  made  application  to  the 
Drug  Enforcement  Administration  to  be 
registered  as  a  bulk  manufacturer  of  the 
basic  classes  of  controlled  substances 
listed  below: 


Drug 

Schedule 

Lysergic  add  dtettiytamlde  (7315)  . . 

1 

Tetrahydrocannsbinola  (73TO) _ _ 

1 

PhencycSdlne  (7471) _ _ 

U 

Methadone  (9250) _ 

u 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
title  21,  Code  of  Federal  Regulations 
§  1301.54(e),  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  for  registration  submitted  by 
the  above  firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 

Dated:  December  21, 1992. 

Gene  R.  HaJsllp, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Eitforcement 
Administration. 

[FR  Doc.  92-31559  Filed  12-29-92.  8:45  am] 
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DEPARTMENT  OF  LABOR 

Office  of  The  Secretary 

Agency  Recordkeeplng/Reporting 
Requlremente  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

Background:  The  Department  of 
Labor,  in  carrying  out  its  responsibilities 


under  the  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35),  considers  comments 
on  the  reporting/recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Recordkeeping/Reporting 
Requirements  Under  Review:  As 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (CMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

^ch  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeepiqg/reporting 
requirement 

The  title  of  the  recordkeeping/reporting 
requirement 

The  OMB  and/or  Agency  identification 
numbers,  if  applicable 
How  often  the  recordkeeping/reporting 
requirement  is  needed 
Whether  small  businesses  or 
organizations  are  affected 
An  estimate  of  the  total  number  of  hours 
needed  to  comply  with  the 
recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent 
The  number  of  forms  in  die  request  for 
approval,  if  applicable 
An  abstract  describing  the  need  for  and 
uses  of  the  information  collection 
Comments  and  Questions:  Copies  of 
the  recordkeeping/repoiting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer. 
Kenneth  A.  Mills  ((202)  21»-5095). 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Mills,  Office  of  Information 
Resources  Management  Policy,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NW.,  room  N-1301, 
Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/PWBA/ 
VETS).  Office  of  Management  and 
Budget,  room  3001,  Washington,  DC 
20503  ((202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  recordkeeping/reporting 
requirements  which  have  hem 
submitted  to  OMB  should  advise  Mr. 
Mills  of  this  intent  at  the  earliest 
possible  date. 

New 

Bureau  of  Labor  Statistics 
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Report  of  Federal  Employment  and 
Wages  (ES-202  Proigram) 

BLS-3021 

Quarterly 

Federal  agencies  or  employees 
9,220  respondents;  22.2  minutes  per 
response;  13,646  total  hours;  1  form 
The  report  of  Federal  Employment 
and  Wages  is  used  to  collect  information 


on  the  employment  and  wages  for 
Federal  employers  covered  by 
Unemployment  Compensation  within 
their  respective  industries  and/or 
geograpfocal  areas.  These  data  are 
necessary  to  enhance  the  ES-202 
Program  data  which  are  used  for 
sampling,  benchmarking,  and  economic 
analysis.  * 


Revision 

Bureau  of  Labor  Statistics 
Producer  Price  Indexes  by  Industry 
1220-0008;  BLS  473P.  BLS  1810A,  B,  C. 
E,  and  F 

Businesses  or  other  for-profit;  Federal 
agencies  or  employees; 

Small  businesses  or  organizations 


Fonn  No. 

Respondents 

Frequenq^ 

Estimated  re¬ 
sponses 

Average  time  per  response 

Subtotal 

hours 

BLS  laio  A  B  C,  E,  anri  E 

5,008 

21,480 

Onetlmeoniy  . 

5,008 

996,972 

2  hours . . . . 

10,016 

299,092 

BLS  47aP  ....  . 

18  mirxites . . . . 

309,106 

The  Producer  Price  Index,  which  is 
one  of  the  nation’s  leading  economic 
indicators  is  used  as  a  measure  of  price 
movements,  indicator  of  inflationary 
trends  in  the  economy,  inventory 
valuation  measure  for  some 
organizations,  and  measure  of 
purchasing  power  of  the  dollar  at  the 
primary  market  level.  It  is  also  used  in 
market  research  and  as  a  basis  for 
escalation  in  long-term  contracts. 

Bureau  of  Labor  Statistics 
Response  Analysis  Survey  of  Payroll 
Processing  and  Payroll 
Software  Companies 
1220-0089;  BLS-790-RAS 
On  occasion 

Businesses  or  other  for-profit;  small 
businesses  or  organizations 
250  respondents;  40  minutes  per 
response;  167  total  hours. 

The  Current  Emplo3mient  Statistics 
Survey  and  Employment  and  Wages 
Program  are  the  primary  sources  of 
employment  and  wage  information  used 
to  measure  economic  performance.  The 
Response  Analysis  Survey  continues  the 
Bureau  of  Labor  Statistics’  efiorts  to 
review  the  sources  of  information 


available  to  respondents,  to  better  match 
available  records  to  program  definitions, 
and  to  improve  the  quality  of  the  data. 
Bureau  of  Labor  Statistics 
February,  June,  August,  and  November 
1993  OPS  Supplement  on 
Unemployment  Insurance 
Compensation 
1220-0122;  CPS-1 
On  occasion 

Individuals  or  households 
3,000  respondents;  1  minute  per 
response;  50  total  hours;  1  form. 

This  supplement  will  provide  data  on 
why  a  growing  proportion  of  the 
unemployed  are  not  receiving  or  have 
not  bmn  appl)ring  for  benefits  under  the 
Unemployment  Insxirance  (UI)  Program. 
Information  of  this  type  will  assist  the 
Labor  Department  in  managing  the  UI 

Sirogram  and  will  be  useful  to  Congress 
or  legislative  purposes. 

Extension 

Employment  Standards  Administration 
Employer’s  Report  of  Injury  or 
Occupational  Illness;  Physician’s 
Report  on  Impairment  of  Vision; 
Employer’s  Supplementary  Report  of 
Accident  or  0(^pational  Illness 


1215-0031;  LS-202;  LS-205;  LS-210 
On  occasion 

Individuals  or  households;  Businesses 
or  other  profit;  Small  businesses  or 
organizations. 


Form  No. 

Annual 

re¬ 

sponses 

Hours 
time  per 
re¬ 
sponses 

Subtotal 

LS-202  . . 

41,000 

.25 

10,250 

LS-205  . . 

110 

.75 

83 

LS-210  . 

4,300 

.25 

1,075 

Total  hours  .. 

11,408 

Forms  are  used  to  report  injuries, 
periods  of  disability,  and  medical 
treatment  under  the  Longshore  and 
Harbor  Workers’  Compensation  Act. 
Employment  Standards  Administration 
Report  of  Ventilatory  Study; 

Roentgenographic  Interpretation; 

Medical  History  and  Examination  for 

Coal  Mine  Workers’  Pneumoconiosis; 

Report  of  Arterial  Blood  Gas  Study 
1215-0090 
On  occasion 

Businesses  or  other  for  profit;  Non¬ 
profit  institutions;  Small  businesses  or 
organizations 


Form  No.; 

Respondents 

Minutes  per 
response 

ClUt-007  . 

5,500 

20 

11^000 

5 

cu-anB .  . 

500 

5 

PM 

5,500 

30 

CM-11S9  .  . . 

5,500 

15 

6,917 

20  CFR  Part  718  specifies  that  certain 
information  relative  to  the  medical 
condition  of  a  claimant  who  is  alleging 
the  presence  of  pneumoconiosis  be 
obtained  as  a  routine  function  of  the 
claim  adjudication  process.  The  medical 
specifications  in  the  regulations  have 


been  formatted  in  a  variety  of  forms  to 
promote  efficiency  and  accuracy  in 
gathering  the  required  data.  These  forms 
were  designed  to  meet  the  need  of 
establishingmedical  evidence. 
Emplo)rment  and  Training 
Administration 


ETA  Summaries  UI  Trust  Fund 
Activities 

1205-0154,  ETA  2112,  8401,  8403, 
8405, 8413, 8414 
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fom  No. 

Afladad  public 

Respond¬ 

ents 

Fiaquancy 

Average  ima  par  re¬ 
sponse 

ETA  2112  . . . 

SMa  or  local  Govta  _  _ 

53 

S3 

53 

53 

53 

18 

30  mlnutse. 

30  mkiules. 

30  minutes. 

30  minutes. 

30  minutes. 

30  mlnulBS. 

849 

ETA  8401  . . . 

fitiila  nr  lnra|  (WwlB 

6  months _ 

ETA  8405  . . . . 

Stale  or  local  Govts . . . . . 

ETA  8413  ... . . . . . . 

State  or  local  Govts _ _ 

ETA  8414  . 

State  or  local  Govts . . . . . . . . . . 

ETA  8408  _.  _  _ 

State  or  V)cal  Gt)vt« . 

Total  hours . . . . . 

ETA  report  8403  monitors  Reed  Act 
funds.  ETA  Reports  2112,  8401,  8405, 
8413  and  8414  are  used  to  monitor 
Unemployment  Trust  Fvmd  cash  flow 
disbunement,  measure  cash 
management  performance  and  regulate 


balances  pertaining  to  unemployment 
benefits  paid  from  Federal  sources. 
These  activities  are  coordinated  %vith 
State  government  accounting  systems. 

Employment  and  Training 
Administration 


Worker  Adjustment  Program  Annual 
Program  Report  and  Worker 
Adjusbnent  Prr^paro  Quarterly 
Financial  Report 
1205-0274;  ETA  9019,  9020 


Form  No. 

Atfected  pubSc 

Respond¬ 

ents 

Frequency 

Average  tbne  per  re- 
sponee 

ETA  9010 _  .  _  ... 

.^ia  or  looal  Govta  . 

704 

Anrsial _ 

91  hrs  21  mkt 

ETA  9020  _ 

State  or  local  Govts . .  . . 

52 

Quarterly 

8  hours 

Total  tmtim . 

65,980 

The  information  Mrill  be  used  to  assess 
Job  Training  Partnership  Act  statewide 
programs  under  Economic  Dislocation 
and  Worker  Adjustment  Assistance. 
Participant  and  financial  data  Mrill  be 
used  to  respmid  to  Congressicmal 
oversight,  to  prepare  budget  requests, 
and  nou^e  annual  reports  to  Congress. 

Signed  at  Washington,  DC  this  17th  day  of 
Decmber,  1992. 

Kmneth  A.  Mills, 

Departmental  Qearance  Officer. 

(FR  Doc.  92-31682  Piled  12-29-92;  8^45  ami 
BUlINQ  CODE  46t»-a4-M 


Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act”)  and 


Petitioner  (UnlofVworIreia/IInn) 


American  Cyanamld  Co  (Co) . 

Goldstar  of  America,  Inc  (Co)  . . 

Nerco  OH  and  Gas,  Inc  (Co) _ 

Pratt  &  M/hUney  ASciall  (Workers) . . . 

McDonnell  Dou{^  Aeiospeoe  Co  (Work- 
era). 

Marilyn  Fashlone.  ine  (Co) - 

IBM  Corp  (Workers)  . 

Huls  Arnetica  (Workers) . . . 

Hatcroe  Pigtnema,  Ine  (Worker^ _ 

Iniemoyal  Oorp.,  Storage  produ^  (UE)  — . 

Catalina  (Workers) . . . 

FaMeU  MusMes,  Ine  (Co)  — . — 

Ftpaa  Aiastica.  Ine  (Work^ _ 

Drmity  Aerospace  Yakima  (Co) _ 


are  identified  in  the  appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  &e  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workms  are  eligible  to  apply  for 
adjustment  assistance  under  title  D, 
chapter  2,  of  the  Act.  Tlie  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filled  in  Mrriting  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shoMm  below, 
not  later  than  January  11, 1993. 


Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shoMm  below, 
not  later  than  January  11, 1993. 

The  petitions  filed  in  this  case  ere 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Oonstitution  Avenue  NW., 
Washington,  DC  20210. 

Signed  at  Washington,  DC,  this  14th  day  of 
December,  1992. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 


Location 

Date  ra- 
cetved 

Date  of 
petition 

PetNIon  No. 

MIdm  produced 

Bound  Brook,  NJ _ 

12/14/82 

11/30/92 

28,093 

Methotrexate. 

HuntavNe,  AL _ 

12/14/92 

12/01/92 

28,064 

Color  TVs. 

Portland.  OR  - 

12/14/92 

12/01/92 

28,095 

Natural  gas  liquids  &  natural  gas. 

North  Bervrick,  ME . 

12/14/92 

11/25/92 

28,096 

Jet  engim  parts. 

Columbus,  OH  . 

12/14/92 

12'04/92 

28,067 

Steal  labricalions  1  airframe  consionanls. 

WIndbar,  PA  . . . . 

12/14/92 

12/03/92 

28,098 

Ladtaa’  dresses. 

San  Jose,  CA - 

12/14/92 

11/30/92 

28,099 

Computers. 

PIscataway,  NJ . . 

12/14/92 

11/21/92 

28,100 

Stearates  and  paint  drier  addMves. 

Emaryvllte,  CA  . . 

12/14/92 

1201/92 

28,101 

Iron  exide  pignwnis. 

Warr^  PA  . 

12/14/92 

11/16«2 

28.102 

Steal  Shaivtng. 

Murray,  UT . . . ; - 

12/14/92 

12A)1/92 

28,103 

Ladies*  sarknweaf  l>  sportswear. 

Houston,  TX - 

12/14/92 

12/01/82 

28.104 

OH  explomtion  and  drHNng. 

HMaboio,  OR _ 

12/14/92 

11/21/92 

28,105 

Disk  drives. 

YaMma.  WA - 

12/14/92 

11/3Q[«2 

28,106 

Hydraulic  actuators. 
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Petitioner  (UnlorVworkers/nim) 

Location 

Date  re¬ 
ceived 

Date  of 
petition 

Petition  No. 

Articles  produced 

Big  Yank  Coip,  Dixie  Factory  (Co)  . . 

Homoco  International,  Inc  (Coj _ 

HatSeatMrg,  MS  . . . 

Beaalre.  TX _ 

12/14/92 

12/14/92 

11/24/92 

11/30/92 

28.107 

28.108 

Jeans. 

onfield  services. 

[FR  Doc.  92-31576  Filed  12-29-92;  8:45  am] 
BtUJNQ  COOC  461»-aO-M 


[TA-W-27,859] 

Armor  Elevator  Co.,  Louisville,  KY; 
Notice  of  Affirmative  Determination 
Regarding  Application  for 
Reconsideration 

On  December  21, 1992,  Local  369  of 
the  United  Electrical  Workers  requested 
administrative  reconsideration  of  the 
Department  of  Labor’s  denial  notice  for 
workers  at  the  subject  firm.  The 
Department’s  Negative  Determination 
was  issued  on  Dumber  7. 1992  and 
will  soon  be  published  in  the  Federal 
Register. 

'The  imion  claims  that  the  plant  has 
closed  and  that  the  elevator  controls  are 
being  imported  from  Europe. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor’s  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  DC,  this  23rd  day  of 
December  1992. 

Robert  O.  Deelongchamps, 

Director,  Office  of  Legislation  S' Actuarial 
Services,  Unemployment  Insurance  Service. 
[FR  Doc.  92-31687  Filed  12-29-92;  8:45  ami 
BltUNG  CODE  4510-90-M 


Determinations  Regarding  Eligibility 
To  Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  dviring  the  period  of 
December  1992. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  ’That  a  significant  number  qt 
proportion  of  ffie  workers  in  the 
workers’  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated. 


(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
artides  like  or  directly  competitive  with 
artides  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-27,852:  Continental  Plastic 
Container,  Inc.,  Burlington,  WI 
TA-W-27,863:  Liblray  Owens  Ford  Co., 
Sherman,  TX 

TA-W-27,871 :  AWoyiek,  Inc., 

Grandville,  MI 

TA-W-27,895;  Wayne  H.  Mullin  Shoe 
Patterns,  Avon,  MA 
TA-W-27,715:  Lewis  Bolt  &  Nut  Co.. 
Miimeapolis,  MN 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  has  not  been  met  for  the 
reasons  specified. 

TA-W-27,880;  Fleisher  Finishing,  Inc., 
WateAury,  CT 

The  workers’  firm  does  not  produce 
an  article  as  required  for  certification 
imder  section  222  of  the  Trade  Act  of 
1974. 

TA-W-27,859;  Armor  Elevator  Co., 
Louisville,  KY 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-27.876:  Svtech,  Houston.  TX 
The  workers’  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-27.662:  White  CMC  Trucks  of 
Baltimore,  Inc.,  Baltimore,  MD 
The  workers’  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-28,037:  BethEnergy  Mines,  Inc., 
84  Complex.  Bethlehem,  PA 
U.S.  imports  of  coal  were  negligible  in 
the  relevant  period. 

TA-W-27,870;  Japex  (U.S.)  Corp., 
Houston,  TX 

The  workers’  firm  does  not  produce 
an  article  as  required  for  certification 


under  section  222  of  the  'Trade  Act  of 
1974. 

TA-W-27,746:  Hein  Werner  Corp., 
Automotive  Div.,  Waukesha,  WI 
The  workers’  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-27,782;  Auto^omm  Engineering 
Corp.,  Lafayette,  LA 
The  workers’  firm  does  not  produce 
an  article  as  reqmred  for  certification 
imder  section  222  of  the  Trade  Act  of 
1974. 

TA-W-27,879:  ABB  Vetco  Gray,  Inc., 
Sales  Group,  Houston,  TX 
TTie  workers’  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-27,838;  Welltech,  Inc.,  Houston, 
TX 

The  workers’  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-27,744;  Chevron  USA  Products 
Co.,  Port  Arthur,  TX 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-27,899:  Chevron  Overseas 
Petroleum,  Inc.,  San  Ramon,  CA 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-27,929:  GPM  Gas  Corp.,  Douglas 
Gas  Gathering  System  &  Gas 
Processing  Plant,  Douglas,  WY 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

Affirmative  Determinations 

TA-W-27,887;  TA-W-27,888;  The 
William  Carter  Co.,  Raymondville, 
TX  and  Harlington,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 

18. 1991. 

TA-W-27,584;  R  Sr  C  Drilling  Co., 

,  Woodward,  OK 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  3, 
1991. 

TA-W-27,860:  Sunstrand  Aerospace, 
Brea,  CA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 

15. 1991. 
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TA-W-27,885:  Clear  Lumber 

Mam^acturing,  Sweet  Home,  OR 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 

21. 1991. 

TA-W-27,877;  General  Electric  Co., 
Aerospace  Electronic  Systems, 

Utica,  NY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 

26. 1992. 

TA-W-27,953;  Hamilton  Beach  Proctor- 
Silex,  Inc.,  Clinton,  NC 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 

16. 1991. 

TA-W-27,943:  Lola  Dress,  Inc.,  Wilkes 
Bane,  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 

12. 1991. 

TA-W-27,889;  Valley  Dress 

Manufacturing  Co.,  Pittston,  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 

22. 1991. 

TA-W-27,882:  American  Optical  Corp., 
Southbridge,  MA 

A  certification  was  issued  covering  all 
workers  engaged  in  the  production  of 
CR-39  plastic  lenses  separated  on  or 
after  September  21. 1991. 

TA-W-27,941;  Bobe-Jo,  Inc.,  Fall  River, 
MA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 

15. 1991. 

TA-W-27,940;  Leather  Shop 

Accessories,  Inc.,  Cerritos,  CA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 

20. 1991. 

TA-W-27,854;  Cedarville  Shake  Co., 
Inc.,  Oakville,  WA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 

3. 1991. 

TA-W-27,707;  Geoquest  Technology 
Corp.,  Houston,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  29. 
1991. 

TA-W-27,965;  Obion-Denton  Co., 
Trumann,  AR 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 

15. 1991. 

TA-W-27,974:  Eastern  Sportswear 
Manufacturing  Co.,  Inc.,  New 
Bedford,  MA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 

26. 1991. 

TA-W-27,942:  Lee  Manufaqturing, 
Pittston,  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 

12. 1991. 


TA-W-27,904:  Howard  Industries, 
Dunlap,  TN 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 

29. 1991. 

TA-W-27,917;  U.S.  Shoe  Corp.,  Ripley, 
OH 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 

16. 1991. 

TA-W-27,905;  Everex — Utah,  St. 

Geone,  UT 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  8. 
1991. 

TA-W-27,964:  Pioneer  Balloon  Co., 
WUlard,  OH 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 

24. 1991. 

TA-W-27,989:  Henson  Kickemick, 
McAlester,  OK 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 

28. 1991. 

TA-W-27,910:  American  Olean  Tile  Co., 
Quakertown,  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  5. 
1991. 

TA-W-27,798:  Enteria  Corp.,  Houston, 
TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  13. 
1991. 

TA-W-27,799,  TA-W-27,800:  Oilfield 
Rental  &■  Fishing,  Houston  TX  and 
Odessa,  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  13. 

1991. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
i^ued  during  the  month  of  December 

1992.  Ck)pies  of  these  determinations  are 
available  for  inspection  in  room  C-4318. 
U.S.  Department  of  Labor.  200 
Constitution  Avenue.  NW..  Washington. 
DC  20210  during  normal  business  hoxirs 
or  will  be  mailed  to  persons  to  write  to 
the  above  address. 

Dated:  December  21. 1992. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistarae. 

[FR  Doc.  92-31574  Filed  12-29-92;  8:45  am] 

BHJJNO  CODE  4S10-4fr4l 

rrA-W-273101 

Hercules  Inc.,  Radford,  VA;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjuatment 

Aaalatanoa 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C  2273)  the 


Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
November  30. 1992.  applicable  to  all 
workers  engaged  in  the  production  of 
benite  10"  and  4.325"  for  120  mm 
primers  at  Hercules.  Inc.,  in  Radford. 
Virginia.  The  notice  was  published  in 
the  Federal  Register  on  December  15. 
1992  (57  FR  59359). 

On  the  basis  of  information  received 
after  the  initial  certification,  the 
Department  is  amending  the 
certification  to  include  all  workers  at 
the  subject  firm. 

The  findings  show  that  the  Radford 
Army  Arsenm  is  a  U.S.  Government 
owned  and  contractor  operated  plant. 
Hercules,  as  the  contractor,  does 
business  with  the  U.S.  Government  and 
is  permitted  to  utilize  the  facilities  and 
equipment  at  Radford  to  contract  with 
omer  customers  (third  party  contracts). 
The  findings  show  that  third  party 
contracts  accounted  for  a  substantial 
amoimt  of  military  propellant  business 
at  the  Radford  arsenal. 

Late  findings  from  the  E)epartment’s 
bid  survey  show  that  Radford  was  the 
lowest  domestic  bidder  on  a  substantial 
number  of  lost  bids  which  were 
awarded  to  third  party  customers  who 
used  Canadian  suppliers  of  military 
propellants  at  Radford’s  expense. 

CHher  findings  show  decreased  sales 
and  production  of  military  propellants 
at  Radford  in  1991  compared  to  1990 
and  in  the  first  quarter  of  1992 
compared  to  the  same  period  in  1991. 

Otner  findings  show  that  substantial 
worker  separations  ocoirred  in  1991 
and  in  1992. 

The  amended  notice  applicable  to 
TA-W-27.810  is  hereby  issued  as 
follows; 

"All  workers  of  Hercules  Incorporated, 
Radford.  Virginia  who  became  totally  or 
partially  separated  from  employment  on  or 
after  August  27. 1991  are  eligible  to  apply  for 
adjustment  assistance  rmder  section  223  of 
the  Trade  Act  of  1974." 

Signed  at  Washington,  DC,  this  18th  day  of 
December  1992. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc  92-31573  Filed  12-29-92;  8:45  am] 
MUINO  CODE  ssio-ao-ai 

Job  Training  Partnarship  Act:  Nativa 
American  P^rama’  Adviaory 
Commlttae;  IlMting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463),  as  amended,  and  section 
401(h)(1)  of  the  Job  Training  Partnership 
Act.  as  amended  (29  U.S.C  1671(h)(1)). 


b^390 
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notice  is  hereby  given  of  a  meeting  of 
the  Job  Traiaing  Partnership  Act  Native 
Americea  Programs*  Advisory 
Committee. 

Time  and  Date:  The  meeting  will 
begin  at  9  a.m.  on  January  14, 1993  and 
continue  until  close  of  business  that 
day;  and  will  reconvene  at  9  a.m.  on 
January  15, 1993,  and  adjourn  at  close 
of  business  that  day.  The  final  two 
hours  of  the  meeting  on  January  14  will 
be  reserved  for  presentations  by 
members  of  the  public. 

Place:  Rooms  S-4215  A,  B,  and  C, 

U.S.  D^>artment  of  labor,  200 
ConsthutioD  Avenue,  NW.,  Washington, 
DC  20210. 

Status:  The  meeting  will  be  open  to 
the  public. 

Matters  To  Be  Considered:  The  agenda 
will  focus  on  proposed  revised 
regulations  for  the  section  401  program. 

Due  to  scheduling  difficulties,  we  are 
unable  to  provide  the  full  15  days  of 
advance  notice  of  this  meeting. 

Contact  Person  for  More  Information: 
Paul  A.  Mayrand,  Director,  Office  of 
Special  Targeted  Programs.  Employment 
and  Training  Administration,  United 
States  Department  of  Labor,  room  N- 
4641,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Telephone: 
202-219-5500  {this  is  not  a  toll-free 
number). 

Signed  at  Washington,  DC  this  23rd  day  of 
December,  1992. 

Reberts  T.  Jones, 

Assistant  Secretary  of  Labor. 

[FR  Doc.  92-31612  Filed  12-29-92;  8:45  am] 
BtLUNG  CODE  SSIO-SO-M 


(TA-W-27, 450A] 

Tektronlc,  Inc.  Test  5  Measurement 
Group,  Beaverton,  OR;  Dismissal  of 
Application  for  Reconsideratfon 

Pursuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Tektronic,  Incorporated,  Test  &. 
Measurement  Group,  Beaverton, 
Oregon.  The  review  indicated  that  the 
application  contained  no  new 
substantial  infarma^on  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-27. 4S0A;  Taktioiuc,  lac..  Test  A 
Measurement  Croup  Beaverton.  Oregon 
(December  18, 1992) 


Signed  at  Washington,  DC,  this  21st  day  of 
December,  1992. 

Ktorvie  M.  Feeloi, 

Director,  Office  ofTrade  Adjustment 
Assistance. 

(FR  Doc  92-S1S77  Filed  12-29-92;  8A5  am] 
BUJJNO  COOC  4B10-aiMH 

Mine  Safety  and  Health  Adminietratlon 

•  Petitions  for  Modification;  Corrections 

AGENCY:  Mina  Safety  and  Health 
Administration,  La^r. 

ACTION:  Correction. 

SUMMARY:  This  notice  corrects 
summaries  of  petitions  for  modificatioa 
of  application  of  mandatory  safety 
standards  published  in  the  Federal 
Register  on  Tuesday,  December  IS,  1992 
(57  FR  59360  and  59361).  In  notice 
document  92-30393  begriming  on  p«^e 
59360,  make  the  following  corrections. 

On  page  59360  item  number  2,  docket 
number  M-92-159-C  and  on  page 
59361  item  number  14,  docket  number 
M-«2-171-C,  change  30  CFR  75.313  to 
30  CFR  75.342  (methane  monitors);  on 
page  59360  item  number  5.  docket 
number  M-92-162-C  and  on  page 
59361  item  number  13,  docket  number 
M-92-170-C.  change  30  CFR  75.305  to 
30  CFR  75.364  (weekly  examination). 
These  changes  were  elective  on 
Novembw  16, 1992. 

Dated:  December  21, 1992. 

Patricia  W.  Silvey, 

Director,  Office  of  Standards,  Regulations  and 
Variances. 

(FR  Doc.  92-31575  Filed  12-29-92;  8:45  am] 
BiLUNG  CODE 

Petitions  lor  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  J  &  T  Mining,  Inc. 

(Docket  No.  M-92-172-C) 

J  &T  Mining,  Tnc.,  P.O.  Box  938, 
Middlesboro,  Kentucky  40965  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.342  (methane  monitors)  to  its 
No.  2  Mine  (I.D.  No.  15-17243)  located 
in  Bell  County,  Kentudey.  The 
peftitioneT  jmiposes  to  use  a  hand-held, 
machine-mounted,  continuous-didy 
methane  and  oxygen  monitor  on 
pennissible  threi^wheel  tractors  with 
drag  bottom  buckets. 


2.  Southern  Ohio  Coal  Co. 

(Docket  No.  M-92-173-a 

Southern  Ohio  Coal  Company,  P.O. 
Box  490,  Adiens,  Ohio  45701  has  filed 
a  petition  to  modify  the  application  of 
30  C7R  75.1700  (oil  and  gas  wells)  to  its 
Meigs  No.  2  Mine  (I.D.  No.  33-01173) 
located  in  Vinton  County,  Ohio;  and  its 
Meigs  No.  31  Mine  a  U.  No.  33-01172) 
located  in  Meigs  County,  Ohio.  The 
petitioner  proposes  to  plug  and  mine 
through  oil  ana  gas  wells.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

3.  Peabody  Coal  Co. 

(Docket  No.  M-92-174-C] 

Peabody  Coal  Company,  P.O.  Box 
1990,  Henderson,  Kentu^y  42420  has 
filed  a  petition  to  modify  t^ 
application  of  30  CFR  75.360(b)(8)  (pre¬ 
shift  examinatiems)  to  its  Baldwin  Mine 
(I.D.  No.  11-01008),  and  its  Marissa 
Mine  (I.D.  No.  11-02440)  both  located 
in  Randolph  Coimty,  Illinois;  its  Eagle 
No.  2  Mine  (I.D.  No.  11-00598)  located 
in  Gallatin  County,  Illinois;  and  its  Mine 
No.  10  (I.D.  No.  11-00585)  located  in 
Christian  County,  Illinois.  The 
petitioner  proposes  to  examine  one 
entry  of  the  intake  air  course  in  its 
entirety  at  least  once  per  day,  and  to 
take  mkhune  readings  during  the  pre¬ 
shift  examination  at  each  main  split  of 
air  into  each  working  section  and  the 
last  permanent  stopping  on  the  intake 
stopping  line  in  each  working  section. 
The  petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard.  In 
addition,  petitioner  states  that 
application  of  the  existing  standard 
would  result  in  a  diminution  of  safety 
to  the  miners. 

4.  Peabody  Coal  Co. 

(Docket  No.  M-92-175-C] 

Peabody  Coal  Company,  P.O.  Box 
1990,  Henderson,  Kentucky  42420  has 
filed  a  petition  to  modify  t^ 
application  of  30  CFR  75. 360(b)(6)  (pre¬ 
shift  examinatiems)  to  its  Camp  No.  1 
Mine  (I.D.  No.  15-02709)  located  in 
Union  County,  Kentucky:  and  its 
Martwick  Mina  (LD.  No.  15-14074) 
located  in  Muhlenberg  County, 
Kentucky.  The  petitioner  proposes  to 
examine  portions  of  the  intake  air 
courses  daily  until  traveled  in  its 
entirety  once  a  week,  and  to  take  a 
methane  test  during  the  pre-shift 
examination  at  an  evaluation  poiirt  or 
points  in  the  main  mlit  of  air  in  by  the 
pc^  where  the  air  passed 
previously  developed  places.  The 
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petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard.  In 
addition,  petitioner  states  that 
application  of  the  existing  standard 
would  result  in  a  diminution  of  safety 
to  the  miners. 

5.  Mid*Continent  Resources,  Inc.  ^ 
(Docket  No.  M-92-176-C1 

Mid-Continent  Resources,  Inc.,  P.O. 
Box  158,  Corbondale,  Colorado  81623 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1711  (sealing 
of  mines)  to  its  Dutch  Creek  Mine  (I.D. 
No.  05-00301),  its  L.S.  Wood  Mine  (I.D. 
No.  05-00300),  its  Bear  Creek  Mine  (I.D. 
No.  05-00351),  and  its  Coal  Basin  Mine 
(I.D.  No.  05-02342)  all  located  in  Pitkin 
County,  Colorado.  Due  the  elevation  of 
several  portals  of  the  mine  and  the 
winter  weather  conditions,  the 
petitioner  requests  that  the  time  for 
sealing  be  extended  to  a  date  in  the 
summer  of  1993,  90  days  after  all  portals 
and  equipment  are  fully  accessible  by 
personnel.  The  petitioner  states  that 
requiring  personnel  to  work  on  sealing 
mine  portals  during  winter  months 
would  result  in  dangerous  travel 
conditions  on  icy  and/or  snowpacked 
roads.  The  petitioner  asserts  that  the 
proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

6.  Consolidation  Coal  Co. 

[Docket  No.  M-92-177-C1 

Consolidation  Coal  Company,  1800 
Washington  Road,  Pittsbui^, 
Pennsylvania  15241  has  filed  a  petition 
to  mo^fy  the  application  of  30  CFR 
75.364  (weekly  examination)  to  its 
Shoem^er  Mine  (I.D.  No.  46-01436) 
located  in  Marshall  County,  West 
Virginia.  Due  to  deteriorating  roof 
conditions,  certain  areas  of  the  mine 
cannot  be  safely  traveled.  The  petitioner 
proposes  to  establish  check  points  to 
monitor  the  cmantity  and  quality  of  air 
entering  and  leaving  the  afiected  area. 
The  petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

7.  Consolidation  Coal  Co. 

(Docket  No.  M-92-178-C] 

Consolidation  Coal  Company,  1800 
Washington  Road,  Pittsburg, 
Pennsylvania  15241  has  filed  a  petiton 
to  mo^fy  the  application  of  30  CFR 
75.1101-8  (water  sprinkler  system; 
arrangement  of  sprinklers)  to  its  Jones 
Fork  13  F  4  G-H4  Mine  (I.D.  No.  15- 
17065),  its  Jones  Fork  13  D  &  E-H4  Mine 


(I.D.  No.  15-17098),  and  its  Jones  Fork 
E1-B5  Mine  (I.D.  No.  15-17213)  all 
located  in  Knott  Coimty,  Kentucky.  The 
petitioner  proposes  to  use  a  single 
overhead  pipe  system  with  V^-inch 
automatic  sprinklers  located  on  10-foot 
centers  to  cover  50  feet  of  fire  resistant 
belt  or  150  feet  of  non-fire  resistant  belt. 
The  petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

8.  Little  Rock  Coal  Co. 

(Docket  No.  M-92-179-C1 

Little  Rock  Coal  Company,  RD  #4,  Box 
395,  Pine  Grove,  Pennsylvania  17963 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1400  (hoisting 
equipment;  general)  to  its  No.  2  Slope 
(I.D.  No.  36-08299)  located  in 
Schuylkill,  Pennsylvania.  The  petitioner 
proposes  to  use  a  slope  conveyance 
(gunboat)  without  safety  catches  to 
transport  persons.  The  petitioner  asserts 
that  ^e  proposed  alternate  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

9.  J.  &  T  Mining,  Inc. 

(Docket  No.  M-92-180-C] 

J  &  T  Mining,  Inc.,  P.O.  Box  938, 
Middlesboro,  Kentucky  40965  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.342  (methane  monitors)  to  its 
No.  1  Mine  (I.D.  No.  15-17244)  located 
in  Bell  County,  Kentucky.  The 
petitioner  proposes  to  use  a  hand-held, 
machine-moimted,  continuous-duty 
methane  and  oxygen  monitor  on 
permissible  three-wheel  tractors  with 
drage  bottom  buckets.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

10.  Westmoreland  Coal  Co. 

(Docket  No.  M-92-191-CI 

Westmoreland  Coal  Company,  P.O. 
Box  Drawer  A  &  B,  Big  Stone  Gap, 
Virginia  24219  has  filed  a  petition  to 
modify  the  application  of  30  CFR 
75.501-2(a)(2)  to  its  Wentz  No.  1  Mine 
(I.D.  No.  44-00302),  its  Bullitt  Mine  (I.D. 
No.  44-00304),  its  Pierrepont  Mine  (I.D. 
No.  44-06206),  its  Prescott  No.  2, 
Beechwood  Portal  (I.D.  No.  44-01689), 
its  West  Fork  Mine,  No.  2  Portal  (I.D. 

No.  44-04148),  and  its  Holton  Low 
Splint  (I.D.  No.  44-04162)  all  located  in 
Wise  County,  Virginia;  and  its  Holton 
Mine  (I.D.  No.  44-04197)  located  in  Lee 
County,  Virginia.  The  petitioner 
proposes  to  use  nonpermissible,  battery- 
powered,  hand-held  electric  drills  in  or 
inby  the  last  open  crosscut  and  in  the 


return.  The  petitioner  asserts  that  the 
proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

11.  Gold  Fields  Operating  Co. 

(Docket  No.  M-92-21-M) 

Gold  Fields  Operating  Company,  P.O. 
Box  69,  Golconda,  Nevada  89414  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  56.6309  (fuel  oil 
requirements  for  ANFO)  to  its  Chimney 
Creek  Mine  (I.D.  No.  26-01942)  located 
in  Humboldt  County,  Nevada.  The 
petitioner  proposes  to  use  “used  oil’*  to 
prepare  ammonium  of  fuel  nitrate 
(ANFO). 

12.  General  Chemical  Partners 

(Docket  No.  M-92-22-M1 
General  Chemical  Partners,  P.O.  Box 
551,  Green  River,  Wyoming  82935  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  57.14101  (brakes) 
to  its  General  Chemical  Mine  (I.D.  No. 
48-00155)  located  in  Sweetwater 
County,  Wyoming.  The  petitioner 
proposes  to  use  lock  brakes  in 
conjunction  with  chock  blocks  instead 
of  parking  brakes  on  parked  mobile 
equipment.  The  petitioner  asserts  that 
the  proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

Request  for  Comments 
Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203. 

All  comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  29, 1993.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 

Dated:  December  22, 1992. 

Patricia  W.  Silvey, 

Director,  Office  of  Standards,  Regulations  and 
Variances. 

(FR  Doc.  92-31578  Filed  12-29-92;  8:45  am) 
MLUNO  COOe  4610-30-41 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (92-78)] 

NASA  Advisory  Council  (NAC),  Space 
Station  Advisory  Committee  (SSAC); 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
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ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
annoimces  a  fcirthouning  meeting  of  the 
NASA  Advisory  Council,  Space  Station 
Advisory  Committee. 

DATES:  January  13, 1993,  8:30  a.m.  to 
5:30  p.m.  and  January  14, 1993,  8:30 
a.m.  to  noon. 

ADDRESSES:  Space  Center  Houston,  1601 
NASA  Road  #  1,  Executive  Office  Suite, 
Houston,  Texas  77258-0653. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
W.P.  Raney,  Code  D,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/453-4165. 
SUPPLEMENTARY  R4FORMATK)N:  The 
meeting  will  be  open  to  the  public  up 
to  the  ae^lttg  capacity  of  the  room.  The 
agenda  for  t^  meeting  is  as  follows: 

— Office  of  Space  Systems  Overview 
— Space  Station  Freedom  Program 
Update 

— Procurement 
— Operations  Report 
— Space  Station  Advisory  Committee 
Panel  Reports 

It  is  imperative  that  the  meeting  be 
held  cm  these  dates  to  accommodate  the 
scheduling  priorities  of  the  participants. 
Visitors  will  be  requested  to  sign  a 
visitor’s  register. 

Dated;  December  23, 1992. 

John  W.  Gaff, 

Advisory  Committee  Management  Officer. 

[FR  Doc  92-31613  Filed  12-29-92;  8:45  am] 
BtUJNO  CODE  7S10-W-H 


OFFICE  OF  NATIONAL  DRUG 
CONTROL  POUCY 

President’*  Commission  on  Model 
State  Drug  Laws;  Meeting 

agency:  Presidmt’s  Cmnmission  on 
Model  State  Drug  Laws;  Office  of 
National  Drug  Cratrol  Policy. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  Notice  is  hereby  given  of  a 
meeting  of  the  President’s  Commission 
on  Model  State  Drug  Laws. 

TIME  AND  DATE:  January  6, 1993,  from 
8:30  ajn.  to  S  p.m. 

PLACE:  The  meeting  will  be  held  in  the 
Grace  Court  Room  on  the  Campus  of  the 
University  of  San  Diego. 

FOR  FURTHER  MFORMATION  CONTACT:  Ms. 
Jean  Balestrieri,  Confidential  Assistant, 
President’s  Commission  on  Model  State 
Drug  Laws,  Office  of  National  Drug 
Control  Policy.  Executive  Office  of  the 
President,  Washington,  DC  20500,  (202) 
467-9640. 


SUPPLEMENTARY  INFORMATION:  The 
President’s  Commission  on  Model  State 
Drug  Laws  was  established  by  the  Anti- 
Drug  Abuse  Act  of  1988,  Public  Law 
100-690,  section  7604,  with  the  purpose 
of  preparing  a  proposed  uniform  code  of 
State  drug  laws. 

At  the  session  on  January  6,  the 
Commission  will  discuss  eccmomic 
remedies  for  drug  offenses,  including 
asset  forfeiture  and  money  laundering 
statutes. 

Less  than  15  days  notice  of  this  public 
meeting  is  being  given  because  of  an 
administrative  error  regarding  the  date 
of  the  meeting. 

Terence  }.  PeU, 

Chief  of  Staff,  Office  of  National  Drug  Control 
Policy. 

(FR  Doc.  92-31657  Filed  12-29-92;  8:45  am) 
BHJJNO  CODE  SIM-Oa-M 


NATIONAL  SCIENCE  FOUNDATION 

Permit  Issued  Under  die  Antarctic 
Conservation  Act  of  1978 

December  24, 1992. 

AGENCY:  National  Science  Foundation. 

ACTION:  Notice  of  permit  issued  under 
tlm  Antarctic  Conservation  Act  of  1978, 
Public  Law  95-541. 


SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978. 

This  is  the  required  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  F.  Fcffhan.  Permit  Office, 
Division  of  Polar  Programs,  National 
Science  Foundation,  Washington,  DC. 
20550. 

SUPPLEMENTARY  INFORMATION:  On 

November  25, 1992  the  National  Science 
Foxmdation  published  a  notice  in  the 
Federal  Register  of  permit  applications 
received.  Permits  were  issued  to 
William  R.  Fraser  on  December  24, 

1992. 

Thoaias  F.  ForiMn, 

Permit  Office,  Division  of  Polar  Programs. 

[FR  Doa  92-31730  Filed  12-29-92;  8:45  am] 
BaXMQ  CODE 


NUCLEAR  REGULATORY 
COMMISSION 

[DockM  No.  70-381 

Finding  of  No  SignMeant  Impact  and 
Notioa  of  Opportunity  for  a  Hsartng 
AroandmanI  of  Special  Nudaar 
Material  Ucansa  No.  SNM-^, 
Combustion  Engineering.  Inc., 

Hematite,  MO 

Ihe  U.S.  Nuclear  Regulatory 
Commission  is  considering  the 
amendmoat  of  Special  Nuclear 
Materials  License  No.  9^-33  for  the 
consolidation  of  all  nuclear  fuel 
manufacturing  operations  at  the 
Hematite.  Missoiui  fedlity. 

Summary  of  die  Environmental 
Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  is  to  consolidate 
all  nuclear  fuel  manufacturing  activities 
at  the  Hematite  nuclear  fuel 
manufacturing  fecility  in  Hematite, 
Missouri.  This  action  will  relocate  all 
nuclear  fuel  rod  and  asamnbly  loading 
activities  currently  being  pmibrmed  at 
CE's  Windsor,  Co^ecticut,  fedliW  to 
Hematite.  Modifications  that  will  be 
matfe  to  the  Hematite  site  as  part  of  this 
program  include  increasing  the  fenced 
work  area  by  approximately  2  acres, 
constructing  a  new  rod  and  bundle 
assembly  manufecturing  building, 
modifying  a  portion  of  the  existing 
warehouse  area  to  include  new  pellet 
(frying  fecilities,  and  expanding  the 
automobile  parking  area.  Additional 
changes  to  be  made  to  the  site  are 
relocating  and  replatnng  the  main  storm 
drain  lines,  relocating  the  outfall  at  the 
site  pond,  and  adding  ground  surfu» 
drains. 

The  licensee  is  authorized  to  receive, 
use,  possess,  store,  and  transfer  up  to 
8,000  kilograms  of  uranium  oiriched  to 
a  maximum  of  5.0  weight  percent  in  the 
U-23S  isoti^  in  accordance  with  10 
CFR  part  70  and  up  to  50,000  kilograms 
of  source  material  in  accordance  with  10 
CFR  part  40.  The  possession  limits  fm 
low-enriched  uranium  and  source 
materials  will  not  diange  with 
consolidati<3a. 

The  Need  for  the  Proposed  Action 

'The  proposed  action  is  based  on  CE’s 
expressed  need  to  improve  oommerdal 
competitiveness  in  tlm  mailwtplace. 
Consolidatkm  of  the  fuel  febri(»tion 
activities  at  the  Hematite  facility  vrill 
eliminate  the  need  to  tran^xirt 
radioactive  materials  between 
Connecticut  and  Missouri. 
Consolidating  activities  at  Hematite  will 
eliminate  the  need  for  the  Windsor 
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license.  The  licensee  will,  therefore,  no 
longer  be  required  to  pay  the  annual 
fees  and  associated  costs  for  two  special 
nuclear  material  licenses. 

Environmental  Impacts  of  the  Proposed 
Action 

Preliminary  construction  associated 
with  consolidation  consisted  of 
replacing  the  existing  main  storm  drain 
with  a  larger  main,  relocating  the  main 
approximately  20  feet  north  of  the 
existing  line,  and  increasing  the  size  of 
the  paring  area.  The  storm  drain  outfall 
into  the  site  pond  was  also  relocated 
during  preliminary  construction.  The , 
larger  replacement  main  will 
accommodate  the  increased  runoff  from 
the  roof  of  the  new  rod  and  assembly 
building  and  the  parking  area. 

The  new  rod  and  assembly  building 
(Building  230)  was  constructed  on  a 
grassy  area  immediately  west  of  the 
fenced  manufacturing  area.  Building 
230  is  190  feet  (58  meters)  by  200  feet 
(61  meters)  and  contains  approximately 
38,000  feet*  (3,530  meters*)  of  new 
manufecturing  space.  The  building  is 
constructed  of  a  free-standing  steel 
frame  with  poured  shallow  concrete 
spread  footings.  The  concrete-slab  floor 
is  poured  on  grade.  The  bviilding  was 
designed  to  meet  the  1990  Building 
Officials  and  Code  Administrators  code 
and  should  withstand  a  seismic  zone  2 
earthquake,  a  wind  loading  of  100  miles 
per  hour  (161  kilometers  per  hour),  and 
a  snow  loading  of  50  poundsjper  foot  * 
(244  kilograms  per  meter  *).  Ine  fence 
surrouncUng  the  manufectiuing  area  will 
be  enlarged  by  an  additional  2.4  acres 
(9,712  meters  *)  to  include  Bviilding  230. 

The  new  rod  and  assembly  building 
was  built  on  grade  so  only  a  minimal 
amount  of  excavation  was  required  for 
construction.  There  were  no  forested  or 
wetland  areas  impacted  because  of  the 
construction.  The  impact  to  the  area  due 
to  the  site  modifications  has  not  been 
significant. 

There  are  no  planned  releases  of 
radioactive  liquid  wastes  from  routine 
productimi  processes.  Uranium 
contained  in  the  radioactive  liquid 
wastes  from  mop  and  cleanup  water,  the 
wet  recovery  process,  grinder  coolants, 
and  scrubber  solution  is  processed  to 
recover  the  uranium.  The  amount  of 
radioactive  liquid  waste  to  be  processed 
for  uranium  recovery  will  increase  as  a 
result  of  consolidation.  It  is  estimated 
that  approximately  250  gallcms  of  waste 
water  will  be  generated  per  day  in 
Building  230.  Waste  water  potentially 
contaminated  with  uranium  will  be 
transferred  to  the  pellet  production 
building  where  it  will  be  processed 
along  with  the  othw  radioactive  liquid 


wastes  generated  from  production 
processes. 

The  volume  of  laundry  waste  water 
will  slightly  increase  as  a  result  of  the 
increase  in  the  number  of  personnel 
who  will  be  wearing  protective  clothing 
and  working  in  the  controlled  area.  The 
site  laundry  discharges  to  the  sanitary 
waste  water  system  which  discharges  to 
the  site  creek.  Prior  to  discharge,  the 
liquid  wastes  will  be  sampled  and 
analyzed  for  gross  alpha  and  beta 
actiWties.  The  control  limits  currently 
i^lace  for  the  discharge  of  liquid 
effluents  to  the  site  creek  will  not  be 
changed.  There  will  be  on  significant 
impact  to  the  environment  due  to  Uquid 
discharges. 

Contaminated  solid  waste  generated 
at  the  site  is  expected  to  increase 
because  of  consolidation.  Part  of  the 
increase  in  solid  waste  will  be  due  to 
the  additional  liquid  effluents. 
Solidification  of  the  liquid  waste  is  a 
major  source  of  contaminated  solid 
waste.  The  liquid  waste  is  heated  and 
concentrated,  and  the  resulting 
concentrate  is  solidified,  put  into 
drums,  and  shipped  to  a  commercial 
licensed  dispo^  facility. 

An  additional  amount  of  solid  waste 
will  be  created  from  fuel  rod  and 
assembly  production  activities  in 
Building  230.  The  types  of 
contaminated  solids  that  may  be 
generated  are  combustible  materials 
used  for  cleaning,  protective  clothing, 
shoes,  gloves,  contaminated  tools, 
equipment,  fixtures,  contaminated 
Zirc^oy  tubing,  end  caps,  springs,  and 
other  scrap  pr^uction  parts.  After  the 
potentially  contaminate  waste  is 
analyzed  to  determine  the  U-235 
content,  the  combustible  wastes  are 
incinerated  onsite.  Non-combustible 
wastes  are  packaged  in  55-gallon  drums 
or  metal  boxes  for  shipment  to  a 
licensed  low-level  burial  site. 

While  there  will  be  an  increase  in  the 
amount  of  solid  waste  generated,  the 
amoimt  is  expected  to  ^  low.  To  reduce 
the  amoimt  of  waste  produced,  strict 
control  will  be  maintained  on  material 
brought  into  the  controlled  area. 
Combustible  wastes  will  be  incinerated 
to  reduce  the  amoimt  of  solid  waste  to 
be  shipped  to  a  licensed  burial  site.  The 
increase  in  the  solid  waste  produced  by 
consolidation  will  not  have  a  significant 
imract  on  the  area. 

raor  to  release  to  the  environment, 
airborne  effluents  from  process  areas 
and  process  equipment  are  air  filtered. 
Whim  the  processes  are  In  operation, 
particulate  filters  continuously  collect 
stadk.  samples.  The  filters  are  changed 
weekly  and  are  analyzed  for  gross  alpha 
levels  after  suitable  delay  for  the  decay 
of  the  naturally  occurring  radon 


daughter  products.  The  licensee’s 
existing  control  limits  will  not  change 
for  gross  alpha  activity  in  the  exhaust 
air  effluents  of  4xl2~**  pQ/cc,  when 
averaged  over  a  2-week  period,  and  150 
pCi  ^  calendar  quarter. 

Pnor  to  consoli^tion  there  were  17 
exhaust  stacks,  and  after  consolidation, 
there  will  be  16  stacks.  Six  of  the 
existing  stacks  will  be  eliminated  and 
replaced  with  three  new  stacks.  New 
stacks  will  be  added  in  the  new  pellet 
drying  area  and  in  Building  230.  All 
new  stacks  will  be  HEPA-filtered  to 
remove  the  particulate  material  in  the 
air  stream  prior  to  discharge  to  the 
atmosphere. 

The  ventilation  system  for  the  fuel 
process  areas  in  Building  230  is 
designed  to  move  air  from 
uncontaminated  to  contaminated  areas. 
The  specific  operations  in  Building  230 
that  will  be  ventilated  using  a 
centralized  HEPA-filtered  ventilation 
system  are  the  pellet  alignment  tables, 
the  pellet/tube  loading  blocks,  the  short 
stacx  hood,  and  the  scrap  packaging 
hood.  Other  operations  in  the  building 
may  also  be  ventilated  through  HEPA 
filters.  The  air  passing  throu^  this 
system  will  move  through  two  tandem 
banks  of  absolute  HEPA  filters,  which 
should  remove  essentially  all  of  the 
particulate  matter.  The  exhaust  air  will 
be  continuously  sampled  end  analyzed 
for  uranium  content.  The  air  exiting  the 
filter  banks  can  either  be  recycled  ^ck 
into  the  workplace  or  exhausted  to  the 
outside  atmosphere. 

A  dose  assessment  was  performed  to 
evaluate  if  the  proposed  action  would 
significantly  increase  the  dose  to  the 
nearest  residence  from  activities 
conducted  at  the  site.  The  nearest 
private  residence  is  located  290  meters 
east-southeast  of  the  plant  site.  The 
calculated  efiective  dose  equivalent  to 
the  nearest  adult  resident  is  0.024 
mrem.  For  uranium  exposure,  the 
critical  organ  is  the  bone  surface.  The 
calculated  dose  to  the  bone  surfece  is 
0.36  mrem. 

The  calculated  doses  are  well  below 
the  annual  whole  body  dose  limits  set 
in  40  CFR  190.10  of  25  mrem  and  10 
CFA  20.105  of  500  mrem.  The  addition 
of  the  fuel  rod  and  assembly  worii  to  the 
current  fuel  manufecturing  operations 
will  not  significantly  increase  the  doses 
to  the  nearest  resident. 


Conclusion 

The  staff  concludes  that  consolidating 
all  nuclear  fuel  manufacturing  activities 
at  the  Hematite  facility  will  not 
significantly  impact  the  environment 
surrounding  the  site.  The  impact  to  the 
area  from  site  modifications  has  not 
been  significant.  While  the  amount  of 
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liquid  effluents  generated  will  increase, 
the  existing  control  limits  in  place  for 
liquid  discharges  will  not  change,  and 
the  impact  to  ffle  environment  due  to 
liquid  discharges  will  not  be  significant. 
The  actual  volume  of  uranium  in  the  air 
effluents  discharged  to  the  atmosphere 
may  decrease  berause  of  the  additional 
filters  placed  on  the  new  stacks.  The 
calculated  dose  to  the  nearest  resident  is 
well  below  established  federal 
regulations.  If  the  proposed  action  is 
approved,  the  licensee  will  be  able  to 
terminate  the  Windsor  special  nuclear 
material  license  and  decommission 
those  buildings  that  had  been  used  for 
fuel  fabrication,  resulting  in  a  net 
positive  impact  to  the  environment. 

Alternatives  to  the  Proposed  Action 

The  alternative  to  the  proposed  action 
is  to  deny  the  license  amendment. 

Elenial  of  the  proposed  action  would 
mean  the  licensee  would  have  to 
continue  manufacturing  the  nuclear  fuel 
rods  and  assemblies  at  the  Windsor 
facility,  if  they  were  to  remain  in 
business.  This  alternative  would  only  be 
considered  if  there  were  public  health 
and  safety  issues  that  could  not  be 
resolved  to  the  satisfaction  of  the  NRC. 

Agencies  and  Persons  Consulted 

In  completing  this  assessment,  the 
staff  utilized  the  application  dated 
August  5, 1992,  and  supplemental 
environmental  information  dated  June 
19, 1992,  and  November  12, 1992.  Also, 
on  September  3, 1992,  the  staff  visited 
the  site  and  discussed  the  amendment 
application  with  OS  personnel. 

Finding  of  No  Significant  Impact 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  amendment  of  Special  Nuclear 
Material  License  No.  SNM-33.  On  the 
basis  of  the  assessment,  the  Commission 
has  concluded  that  environmental 
impacts  that  would  be  created  by  the 
proposed  licensing  action  would  not  be 
significant  and  do  not  warrant  the 
preparation  of  an  Environmental  Impact 
Statement.  Accordingly,  it  has  been 
determined  that  a  Finding  of  No 
Simificant  Impact  is  appropriate. 

The  Environmental  Assessment  and 
the  above  documents  related  to  this 
proposed  action  are  available  for  public 
inspection  and  copying  at  the 
Commission’s  Public  Document  Room 
at  the  Gelman  Building,  2120  L  Street 
NW.,  Washington,  DC. 

Opportunity  for  a  Hearing 

Any  person  whose  interest  may  be 
affected  by  the  issuance  of  this  renewal 
may  file  a  request  for  a  hearing.  Any 
request  for  hearing  must  be  filed  with 


the  Office  of  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 

DC  20555,  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register,  be  served  on  the  NRC  staff 
(Emcutive  Director  for  Operaticms,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  Kfl3  20852);  on  the 
licensee  (Combustion  Engineering,  Inc., 
P.O.  Box  107,  Hematite,  l^ssouri 
63047),  and  must  comply  with  the 
requirements  for  requesting  a  hearing 
set  forth  in  the  Commission’s  regulation, 
10  CFR  part  2,  subpart  L,  “Informal 
Hearing  Procedures  for  Adjudications  in 
Materids  Licensing  Proceedings.” 

These  requirements,  which  the 
requestor  must  address  in  detail,  are: 

1.  The  interest  of  the  requester  in  the 
proceeding; 

2.  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing; 

3.  The  requestor’s  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

4.  The  circumstances  establishing  that 
the  request  for  hearing  is  timely,  that  is, 
filed  within  30  days  of  the  date  of  this 
notice. 

In  addressing  how  the  requestor’s 
interest  may  be  affected  by  the 
proceeding,  the  request  should  describe 
the  nature  of  the  requestor’s  right  under 
the  Atomic  Energy  Act  of  1954,  as 
amended,  to  be  made  a  party  to  the 
proceeding;  the  nature  and  extent  of  the 
requestor’s  property,  financial,  or  other 
(i.e.,  health,  safety)  interest  in  the 
proceeding;  and  the  possible  effect  of 
any  order  may  be  entered  in  the 
proceeding  upon  the  requestor’s 
interest. 

Dated  at  Rockville,  Maryland,  this  21st  day 
of  December  1992. 

For  the  Nuclear  Regulatory  Commission. 
John  Hickey, 

Chief,  Fuel  Cycle  Safety  Branch,  Division  of 
Industrial  and  Medical  Nuclear  Safety, 

NMSS. 

(FR  Doc.  92-31706  Filed  12-29-92;  8:45  am) 
BILUNQ  COO£  7S90-01-M 


Advisory  Committee  on  Reactor 
Safeguards;  Meeting 

In  accordance  with  the  purposes  of 
sections  29  and  182b.  of  the  Atomic 
Enei^  Act  (42  U.S.C.  2039,  2232b),  the 
Advisory  Committee  on  Reactor 
Safegua^s  will  hold  a  meeting  on 
January  7-9, 1993,  in  room  P-110,  7920 
Norfolk  Avenue,  Bethesda,  Maryland. 
Notice  of  this  meeting  was  published  in 
the  Federal  Register  on  November  25, 
1992. 


Meeting  Agenda 
Thursday,  January  7, 1993 

8:30  a.m.-8:45  a.m.:  Opening 
Remarks  by  ACRS  Chairman  (Open) — 
The  ACRS  Chairman  will  make  opening 
remarks  regarding  conduct  of  the 
meeting  and  comment  briefly  regarding 
items  of  current  interest.  The  Committee 
will  discuss  priorities  for  preparation  of 
reports  during  this  session. 

8:45  a.m.-10:15  a.m.:  Replacement  of 
Analog  Instrumentation  With  Digital 
Instrumentation  (Open) — ^The 
Committee  will  hear  a  briefing  and  hold 
discussions  with  representatives  of  the 
NRC  staff  regarding  the  status  of  the 
staff’s  work  on  the  replacement  of 
analog  instrumentation  with  digital 
instrumentation  in  operating  plants. 
Representatives  of  the  nuclear  industry 
will  participate,  as  appropriate. 

1 0:30  a.m.-l  1 :30  a.m.:  Key  Policy 
Issues  for  Advanced  Reactor  Designs 
(Open) — ^The  Committee  will  discuss 
advanced  reactor  key  policy  issues 
raised  by  the  NRC  staff  applicable  to  the 
MHTGR,  PIUS,  PRISM,  and  CANDU  3 
reactor  designs.  Representatives  of  the 
NRC  staff  and  of  the  nuclear  industry 
will  participate,  as  appropriate. 

1 1 :30  a.m.-12  noon:  Annual  Report  to 
the  U.S.  Congress  on  the  NRC  Safety 
Research  Program  and  Budget  (Open/ 
Closed) — ^The  Committee  will  discuss  its 
annual  report  to  Congress  on  the  NRC 
safety  research  program.  The  impact  of 
budget  on  continuing  and  proposed 
research  contracts  will  be  discussed  as 
required.  Representatives  of  the  NRC 
staff  will  participate,  as  appropriate. 

Portions  of  this  session  will  m  closed 
as  necessary  to  discuss  information  the 
premature  disclosure  of  which  would  be 
likely  to  significantly  frustrate  proposed 
agency  action. 

1  p.m.-2  p.m.:  Reactor  Operating 
Experience  (Open) — ^The  Committee 
will  hear  a  briefing  by  and  hold 
discussions  with  representatives  of  the 
NRC  staff  regarding  an  incident  at  the 
Barseback  Nuclear  Plant  in  Sweden 
which  involved  the  dislodging  of 
thermal  insulation  inside  containment 
and  resulted  in  partial  clogging  of  two 
of  five  ECCS  strainers.  Representatives 
of  the  nuclear  industry  will  participate, 
as  appropriate. 

2  p.m.-4  p.m.:  Generic  Issue  120, 
Online  Testability  of  Protection  Systems 
(Open) — ^The  Committee  will  complete 
its  review  and  comment  on  the  NRC 
staffs  proposed  resolution  of  this 
generic  issue.  Representatives  of  the 
nuclear  industry  will  participate,  as 
appropriate. 

4-4:45  p.m.:  NRC  Procedures  for 
Incident  Investigation  (Open) — ^The 
Committee  will  discuss  an  NRC  staff 
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proposal  for  changiiig  the  existing 
procedures  for  the  NRC  investigation  of 
incidents  at  licensed  facilities. 
Representatives  of  the  NRC  staff  will 
participate  as  appropriate. 

4:45  p.m.-6  p.m.:  Preparation  of 
ACRS  Reports  (Open) — ^The  Committee 
will  discuss  proposed  reports  regarding 
items  considered  during  this  meeting. 

Friday,  January  8, 1993. 

8:30  a.m.-9:30  a.m.:  Performance 
Indicator  Report  (Open) — ^The 
Committee  will  hear  a  briefing  and  hold 
discussions  with  representatives  of  the 
NRC  staff  regarding  proposed  revisions 
to  the  NRC  performance  indicator 
report.  Representatives  of  the  nuclear 
industry  will  participate,  as  appropriate. 

9:30  a.m.-10  ajn.:  Activities  of  ACRS 
Subcommittees  and  Members  (Open) — 
The  Committee  will  hear  reports  and 
hold  discussions  of  ACRS  subcommittee 
activity  on  assigned  topics,  including 
the  conduct  of  Committee  activities  by 
the  Planning  and  Procedures 
Subcommittee  and  the  NRC  Senior 
Management  Meeting  on  the 
Organizational  Factors  Research 
Program. 

10:15  a.m.-ll:45  aan.:  Atomic  Safety 
and  Licensing  Board  Panel  Activities 
(Open) — ^The  Committee  and 
representatives  of  the  Atomic  Safety  and 
Licensing  Board  Panel  (ASLBP)  will 
discuss  matters  of  mutiial  interest 
including  the  current  and  anticipated 
activities  of  the  ASLBP. 

12:45  p.m.~l:45  p.m.:  Activities  of 
ACRS  Working  Groups  (Open) — ^The 
Committee  will  discuss  the  activities  of 
the  ACRS  member/staff  working  group 
on  the  planning  for  the  ACRS 
conference  rooms  in  the  White  Flint  2 
facility. 

1:45  a.m.-3  p.m.:  Preparation  of  ACRS 
Reports  (Open) — ^The  Committee  will 
discuss  proposed  reports  regarding 
items  considered  during  this  meeting. 

3:15  p.m.-4  p.m.:  Reconciliation  of 
ACRS  Comments  and 
Recommendations  (Open) — ^The 
Committee  will  discuss  responses 
received  from  the  NRC  on 
recommendations  made  in  ACRS 
reports.  Representatives  of  the  NRC  staff 
will  participate,  as  appropriate. 

4  p.m.-4:45  p.m.:  Future  ACRS 
Activities  (Open) — ^The  Committee  will 
discuss  the  report  of  the  Planning  and 
Procedures  Subcommittee  regarding 
items  proposed  for  consideration  by  the 
full  Committee. 

Saturday,  January  9. 1993 

8:30  a.m. -1:30  p.m.:  Preparation  of 
ACRS  Reports  (Open) — Tim  Committee 
will  discuss  proposed  Committee 


reports  regarding  items  considered 
during  this  meeting. 

1:30  p.m.-2:30  p.m.:  Miscellaneous 
(Open)— The  Committee  will  discuss 
matters  considered  but  not  completed  at 
previous  meetings  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
October  16, 1992  (57  FR  47494).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  recordings 
will  be  permitted  only  during  those 
open  portions  of  the  meeting  when  a 
transcript  is  being  kept,  and  questions 
may  be  asked  only  by  members  of  the 
Committee,  its  consultants,  and  staff. 
Persons  desiring  to  make  oral  statements 
should  notify  the  ACRS  Executive 
Director,  Mr.  Ra3rmond  F.  Fraley,  as  far 
in  advance  as  practicable  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  such  statements.  Use  of  still, 
motion  picture,  and  television  cameras 
during  this  meeting  may  be  limited  to 
selected  portions  of  the  meeting  as 
determined  by  the  Chairman. 

Information  regarding  the  time  to  be  set 
aside  for  this  purpose  may  be  obtained 
by  a  prepaid  telephone  call  to  the  ACRS 
Executive  Director  prior  to  the  meeting. 
In  view  of  the  possibility  that  the 
schedule  for  ACRS  meetings  may  be 
adjusted  by  the  Chairman  as  necessary 
to  facilitate  the  conduct  of  the  meeting, 
persons  planning  to  attend  should  check 
with  the  ACRS  Executive  Director  if 
such  rescheduling  would  result  in  major 
inconvenience. 

1  have  determined  in  accordance  with 
subsection  10(d)  Public  Law  92-463  that 
it  is  necessary  to  close  portions  of  this 
meeting  noted  above  to  discuss 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  proposed  agency  action  per  5 
U.S.C.  552b(c)(9)(B). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  ue 
Chairman's  ruling  on  requests  for  the 
opportimity  to  present  oral  statements 
and  the  time  allotted  can  be  obtained  by 
a  prepaid  telephone  call  to  the  ACRS 
Executive  Director,  Mr.  Raymond  F. 
Fraley  (telephone  301-492-8049), 
between  8  a.m.  and  4:30  p.m.  e.s.t. 

Dated:  December  23, 1992. 

John  C.  Hoyle, 

Advisory  Committee  Management  Officer. 

(FR  Doc.  92-31707  Filed  12-29-92;  8:45  am] 
BtUMQ  COOC  Tseo-Ol-M 


NorthMWt  NudMr  Energy  Co.; 

ISMianoo  of  Amandment  to  Facility 
Oparating  Licanaa 

[Docket  No.  50-423] 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  74  to  Facility 
Operating  License  No.  NPF— 49  issued  to 
Northeast  Nuclear  Energy  Company, 
which  revised  the  Technical 
Specifications  for  operation  of  the 
Millstone  Nuclear  Power  Station,  Unit 
No.  3,  located  in  New  London  County, 
Connecticut.  The  amendment  is 
effective  as  of  the  date  of  issuance. 

The  amendment  revises  the  Technical 
Specifications  to  increase  the 
surveillance  test  interval  for  the  4  kV 
bus  undervoltage  scheme  so  that 
associated  logic  and  alarm  relays  are 
actuated  once  per  18  months  rather  than 
monthly. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission’s  rules  and  regulations. 

The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission’s  rules  and  regulations  in 
10  CFR  chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register 
on  November  9, 1992  (57  FR  53360).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuanf»  of  this  amendment  will  not 
have  a  significant  effect  on  the  quaUty 
of  the  human  environment  (57  FR 
61103). 

For  further  details  with  respect  to  the 
action  see:  (1)  The  application  for 
amendment  date  October  30, 1992,  (2) 
Amendment  No.  74  to  License  No.  WF- 
49,  (3)  the  Commission’s  related  Safety 
Evaluation,  and  (4)  the  Commission’s 
Environmental  Assessment.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission’s  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street  NW.,  Washington,  DC  20555,  and 
at  the  local  public  document  room 
located  at  the  Learning  Resources 
Center,  Thames  Valley  Technical 
College,  574  New  London  Turnpike, 
Norwidi,  Connecticut  06360.  A  copy  of 
items  (2),  (3)  and  (4)  may  be  obtained 
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upon  request  addressed  to  the  U.S. 
Nuclear  Regulatory  Commissicm, 
Washington,  DC  20555,  Attention: 
Document  Control  Desk. 

Dated  at  Rockville,  Maryland  this  23rd  day 
of  December  1992. 

For  the  Nuclear  Regulatory  Commission. 
David  H.  JaCb, 

Acting  Senior  Project  Manager.  Project 
Directorate  1-4.  Division  of  Reactor  Projects — 
I/n.  Office  of  Nuclear  Reactor  Regulation. 

(FR  Doc.  92-31708  Filed  12-29-92;  8:45  amf 
Btuma  cooc  Tsao-oi-ai 


Northeast  Nuclear  Energy  Co.; 

Issuance  of  Amendment  to  Facility 
Operating  Licenea 

[Docket  No.  5<M23] 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  73  to  Facility 
Operating  License  No.  NPF— 49  issued  to 
Northeast  Nuclear  Energy  Company  (the 
licensee),  which  revised  the  Technical 
Specifications  for  operation  of  the 
Millstone  Nuclear  Power  Station,  Unit 
No.  3  located  in  New  London  Coxmty, 
Connecticut. 

The  amendment  revises  the  Technical 
Specifications  to  extend,  on  a  one-time 
basis,  the  latest  date  for  required 
surveillance  testing  of  emergency  diesel 
generators  for  December  25, 1992,  to  the 
1993  refueling  outage,  but  no  later  than 
September  30, 1993. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission’s  rules  and  regulations. 

The  Commis«on  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission’s  rules  and  regulations  in 
10  CFR  chapter  I,  which  are  set  forth  to 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportimity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register 
on  November  9, 1992  (57  FR  53361).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  this  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  hiunan  environment  (57  TO 
61100). 

For  further  details  with  respect  to  the 
action  see:  (1)  The  application  for 


amendment  dated  October  22, 1992,  (2) 
Amendment  No.  73  to  License  No.  WF- 
49,  (3)  the  Commission’s  related  Safety 
Evaluation,  and  (4)  the  Commission’s 
Environmental  Assessment.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission’s  Public  Document 
Room,  the  Gelman  Bviilding,  2120  L 
Street  NW.,  Washington,  DC  20555,  and 
at  the  local  public  document  room 
located  at  the  Learning  Resources 
Center,  Thames  Valley  State  Technical 
College,  574  New  London  Turnpike, 
Norwich,  Connecticut  06360.  A  copy  of 
items  (2),  (3)  and  (4)  may  be  obtained 
upon  request  addressed  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Doounent  Control  Desk. 

Dated  at  Rockville,  Maryland  this  23rd  day 
of  December  1992. 

For  the  Nuclear  Regulatory  Commission 
David  R  fafih. 

Acting  Sr.  Project  Manager.  Project 
Directorate  1-4.  Division  of  Reactor  Projects — 
I/n.  Office  of  Nuclear  Reactor  Regulation. 

(FR  Doc.  92-31709  Filed  12-29-92;  8:45  am) 
BiUJNQ  CODE  7B90-0t-M 


[Docket  No.  50-336] 

Northeast  Nuclear  Energy  Co.; 
leeuance  of  Amendment  to  Facility 
Operating  Ucenae 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  168  to  Facility 
Operating  License  No.  DPR-65  issued  to 
Northeast  Nuclear  Energy  Company  (the 
licensee),  which  revised  the  Technical 
Specifications  for  operation  of  the 
Millstone  Nuclear  Power  Station,  Unit 
No.  2  located  in  New  London  Coxmty, 
Connecticut.  The  amendment  is 
effective  as  of  the  date  of  issuance. 

The  amendment  incorporates  into  the 
Technical  Specifications  changes  in  the 
area  of  Table  3.3-3,  Engineered  Safety 
Feature  Actuation  System 
Instrumentation  (Page  3/4  3-13),  the 
Table  Notation,  page  3/4  3-16,  and  the 
Action  Statements,  Action  4,  page  3/4 
3-17. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission’s  rules  and  regulations. 

The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission’s  rules  and  regulations  in 
10  CTO  chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportimity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register 


on  November  12, 1992  (57  TO  53795). 

No  request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  this  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  (57  TO 
61102). 

For  further  details  with  respect  to  the 
action  see:  (1)  The  application  for 
amendment  dated  C^ober  28, 1992,  as 
supplemented  November  25, 1992  and 
Dumber  8, 1992,  (2)  Amendment  No. 
168  to  License  No.  DPR-65,  (3)  the 
Commission’s  related  Safety  Evaluation, 
and  (4)  the  Commission’s 
Environmental  Assessment.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission’s  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street  NW.,  Washington,  DC  20555,  and 
at  the  local  public  document  room 
located  at  the  Learning  Resources 
Center,  Thames  Valley  State  Technical 
College,  574  New  London  Turnpike, 
Norwich,  Connecticut  06360.  A  copy  of 
items  (2),  (3)  and  (4)  may  be  obtained 
upon  request  addressed  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Document  Control  Desk. 

Dated  at  Rockville,  Maryland  this  23rd  day 
of  December  1992. 

For  the  Nuclear  Regulatory  Commission. 
David  R  Jalfo, 

Acting  Senior  Project  Manager.  Project 
Directorate  1-4.  Division  of  Reactor  Projects — 
I/n.  Office  of  Nuclear  Reactor  Regulation. 

[FR  Doc.  92-31710  Filed  12-29-92;  8:45  am] 
■aUNQ  CODE  TBSO-01-ai 


[Dociwt  No.  50-336] 

Northeast  Nuclear  Energy  Co.; 
Issuance  of  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  167  to  Facility 
Operating  License  No.  DPR-65  issued  to 
Northeast  Nuclear  Ener^  Company  (the 
licensee),  which  revised  the  Technical 
Specifications  for  operation  of  the 
Millstone  Nuclear  Power  Station,  Unit 
No.  2  located  in  New  London  County, 
Connecticut.  The  amendment  is 
effective  as  of  the  date  of  issuance. 

The  amendment  incorporates  into  the 
Technical  specifications  changes  in  the 
area  of  Tables  3.3-3,  3.3-4,  3.3-5  and 
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4.3-2,  of  Section  4.8.1.1.2  and  of  the 
Bases  Section  3/4.3,  to  add  the  high 
containment  pressure  signal  as  an  input 
to  main  steam  isolation  (MSI)  and  to 
reduce  the  feed  isolation  portion  of  MSI 
from  60  seconds  to  14  seconds. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1054,  as  amended  (the  Act),  and  the 
Commission’s  rules  and  regulations. 

The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission’s  rules  and  regulations  in 
10  CFR  chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportxmitv  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register 
on  November  10. 1992  (57  FR  53518). 

No  request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

'The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  this  amendment  will  not 
have  a  significant  efiect  on  the  quality 
of  the  human  environment  (57  ^ 
61101). 

For  further  details  with  respect  to  the 
action  see:  (1)  The  application  for 
amendment  dated  GNctober  28. 1992,  as 
supplemented  November  20, 1992  and 
December  4, 1992,  (2)  Amendment  No. 
167  to  License  No.  DPR-65,  (3)  the 
Commission’s  related  Safety  Evaluation, 
and  (4)  the  Commission’s 
Environmental  Assessment.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission’s  Public  Doounent 
Room,  the  Gelman  Building,  2120  L 
Street  NW.,  Washington,  DC  20555  and 
at  the  local  public  document  room 
located  at  the  Learning  Resources 
Center,  'Thames  Valley  State  Technical 
College,  574  New  London  'Tiunpike, 
Norwich,  Connecticut  06360.  A  copy  of 
items  (2),  (3)  and  (4)  may  be  obtained 
upon  request  addressed  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Document  Control  Desk. 

Dated  at  Rockville,  Maryland  this  23rd  day 
of  December  1992. 

For  the  Nuclear  Regulatory  Commission 

David  H.  Jafte, 

Acting  Senior  Project  Manager,  Project 
Directorate  1-4,  Division  of  Reactor  Projects — 
I/n,  Office  of  Nuclear  Reactor  Regulation. 

[FR  Doc.  92-31711  Filed  12-29-92;  8:45  am] 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

RequMt  for  Extonsion  of  Approval 
Undar  the  Paperwork  Reduction  Act; 
Collection  of  Information  Under  29 
CFR  Part  2646,  Reduction  or  Waiver  of 
Partial  Withdrawal  Liability 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Notice-of  request  for  extension 
of  OMB  approval. 

SUMMARY:  This  notice  advises  the  public 
that  the  Pension  Benefit  Guaranty 
Corporation  has  requested  extension  of 
approval  by  the  Office  of  Management 
and  Budget  for  a  currently  approved 
collection  of  information  (1212-0039) 
contained  in  its  regulation  on  Reduction 
or  Waiver  of  Partial  Withdrawal 
Liability  (29  CFR  part  2646).  Current 
approvd  of  the  collection  of  information 
expires  on  February  28, 1993. 
ADDRESSES:  All  written  comments 
should  be  addressed  to:  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (1212-0039), 
Washington,  DC  20503.  ’The  request  for 
extension  will  be  available  for  public 
inspection  at  the  PBGC 
Communications  and  Public  Affairs 
Department,  suite  7100,  2020  K  Street, 
NW.,  Washington,  DC  20006,  between 
the  hours  of  9  a.m.  and  4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  C.  Murphy,  Attorney,  Office  of 
the  General  Counsel  (22500),  Pension 
Benefit  Guaranty  Corporation,  2020  K 
Street,  NW.,  Washington,  DC  20006, 
202-778-8850  (202-778-1958  for  TTY 
and  TDD). 

SUPPLEMENTARY  INFORMATION:  This 
collection  of  information  is  contained  in 
the  Pension  Benefit  Guaranty 
Corporation’s  (’’PBGC’s”)  regulation  on 
Reduction  or  Waiver  of  Partial 
Withdrawal  Liability  (29  CFR  part 
2646). 

Se^on  4208(e)(3)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(’’ERISA”)  requires  the  PBGC  to 
prescribe  by  regulation  a  procedure 
whereby  multiemployer  pension  plans 
can  adopt  rules  for  the  alMtement  of 
partial  wdthdrawal  liability,  subject  to 
PBGC  approval.  Approval  of  su^  rules 
is  to  be  based  on  a  determination  that 
the  adoption  of  such  rules  is  consistent 
with  the  purposes  of  ERISA.  The 
regulation  on  Reduction  or  Waiver  of 
Partial  Withdrawal  Liability  is  issued 
pursuant  to  this  statutory  requirement. 

Section  2646.8  of  the  regulation 
prescribes  the  information  that  must  be 
submitted  to  the  PBGC  under  the 
regulation  by  a  plan  seeking  PBGC 
approval  of  plan  abatement  rules.  ’This 


information  is  used  by  the  PBGC  to 
determine  whether  the  rules  satisfy  the 
statutory  standard. 

'The  PBGC  estimates  that  ten 
multiemployer  plans  per  year  will 
submit  information  under  the  regulation 
and  that  it  will  take  one-half  hour  to 

Qare  a  submission,  for  a  total  annual 
en  of  five  hoxirs. 

Issued  at  Washington,  DC,  this  22nd  day  of 
December,  1992. 

James  B.  Lockhart  m. 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

(FR  Doc  92-31596  Filed  12-29-92;  8:45  am] 
BiujNQ  cooc  7rea-oi-M 


PHYSiaAN  PAYMENT  REVIEW 
COMMISSION 

Commission  Masting 

AGENCY:  Physician  Payment  Review 
Commission. 

ACTION:  Notice  of  public  hearing  and 
meeting. 

SUMMARY:  The  Commission  will  hold  its 
next  public  meeting  on  January  14-15, 
1993  at  the  Embassy  Suites  Hotel,  1250 
22nd  Street  NW.,  Washington,  DC,  202- 
857-3388,  in  the  Consulate  Meeting 
Room  (lobby  level).  'The  meetings  are 
tentatively  scheduled  to  begin  at  9  a.m. 
each  day.  Issues  to  be  discussed 
include,  but  are  not  limited  to,  an 
analysis  of  experience  imder  the 
Medicare  Fee  Schedule,  the  impact  of 
the  fee  schedule  on  private  payers, 
physician  supply  and  graduate  medical 
education,  data  systems  imder  health 
care  reform,  payment  for  anesthesia 
services,  resource-based  practice 
expenses,  risk-of-service  basis  for 
mdpractice  expense.  Medicare  volume 
performance  standards,  and  an  analysis 
of  the  Commission’s  survey  of 
physicians. 

ADDRESSES:  The  Commission  is  located 
at  2120  L  Street,  NW.,  in  suite  510, 
Washington,  DC.  The  telephone  number 
is  202/653-7220. 

FOR  FURTHER  INFORMATION  CONTACT: 

Annette  Hennessey,  Executive 
Assistant,  or  Laurent  LeRoy,  Eleputy 
Director,  at  202/653-7220. 
SUPPLEMENTARY  INFORMATION: 
Information  on  the  exact  agenda  for  the 
public  meetings  can  be  obtained  on 
Friday,  Janxiary  8, 1993.  Copies  of  the 
agenda  will  be  mdled  at  that  time. 
Please  direct  all  requests  for  the  agenda 
to  the  Commission’s  receptionist. 

Paid  B.  GinriMug. 

Executive  Director. 

[FR  Doc.  92-31595  Filed  12-29-92;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rtl— M  Na  34-31628;  FU*  No.  SR-Amox- 
92-42] 

Self-Regulatory  Orgertizatlons;  Notice 
of  Rling  of  Proposed  Rule  Chmge  by 
the  American  Stock  Exchange,  Inc. 
Relating  to  the  Listing  and  Trading  of 
Equity  Linked  Notes 

December  21, 1992. 

Pursuant  to  section  19(b)(l}  of  the 
Seciurities  Exchange  Act  of  1934 
(“Act”).  15  U.S.C  78s(b)(l),  notice  is 
hereby  given  that  on  November  25, 

1992,  the  American  Stock  Exchange, 

Inc.  (“Amex”  or  “Exchange”)  filed  with 
the  Securities  and  Exchange 
Commission  (“SEC”  or  “Commission”) 
the  proposed  rule  change  as  described 
in  Items  I,  n  and  in  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  OrgonizatHMi’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex.  pursuant  to  Rule  19b-4 
under  the  Act,  proposes  to  amend 
section  107  of  the  Amex  Company 
Guide  (“Section  107”)  to  proidde 
additional  criteria  for  the  listing  of 
Eqmty  Linked  Notes  (“ELNs”),  debt 
instruments  whose  value  will  be  linked 
to  the  performance  of  a  hi^ly 
capitahzed,  actively  traded  common 
stock. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  Amex  and  at  the 
Commission.*’ 

IL  Self-Regulatory  Organization’s 
Statement  the  Puipoee  of,  and 
Statutory  Basis  for,  me  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  omceming  the  purpose  of. 
and  statutory  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  sections  (A).  (B),  and  (C) 


’  The  pn^mwl  %vm  MModed  oo  Daconber  18, 
1992,  to  clarify  that  each  aepante  isiuanca  of  ElJ^f 
may  only  be  linked  to  one  onderiying  common 
sto^  See  Letter  from  Bea)anrin  KraiM,  Senior  Vice 
President,  Capital  Market!  Ckoup,  Ameoc.  to 
Stephen  M.  Youhn,  Staff  Attorney,  Options 
Regulation,  Division  of  Market  Regulation,  SEC, 
dated  Decendiar  18. 1992. 


below,  of  the  most  significant  aspects  of 
such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  B^'s  for,  tne  Proposed  Rule 
Change 

(1)  Purpose 

Under  Section  107  (Other  Securities), 
the  Exchange  may  approve  fat  listing 
securities  which  have  features  common 
to  delk,  equity  and  derivative 
instruments  alike.*  The  Amex  is  now 
proposing  to  amend  Section  107  to 

Erovide  added  criteria  governing  the 
sting  of  ELNs,  interm^iate-term  (i.e., 
2-7  years)  debt  instruments  whose 
value  will  be  linked  to  the  performance 
of  a  highly-capitalized,  actively  traded 
common  stock  (“Equity  Link”). 

ELNs  may.  or  may  not.  provide  for 
periodic  interest  payments  (based  on  a 
fixed  or  floating  rate),  may,  or  may  not, 
feature  a  “cap”  on  the  maximum 
amount  to  be  repaid  upon  maturity  of 
the  ELN,  and  may.  or  may  not,  feature 
a  “floor”  on  the  minimum  amoimt  to  be 
repaid  upon  maturity  of  the  ELN.  The 
Exchange  believes  that  the  added  listing 
flexibility  will  permit  the  creation  of 
securities  which  will  ofler  investors  the 
opportimity  to  more  precisely  focus  on 
a  raedfic  investment  strate^. 

ELNs  will  conform  to  the  listing 
guidelines  under  section  107,  which 
provide  that  (1)  issues  must  have  a 
minimum  public  distribution  of  one 
million  trading  units  with  a  minimum 
of  400  holders,  an  aggregate  market 
value  of  $20  million,  and,  where 
applicable,  cash  settlement  in  U.S. 
dollars  and  redemption  price  of  at  least 
$3;  and  (2)  the  issuers  of  such  securities 
must  have  assets  of  $100  million, 
stockholders’  equity  of  $10  million,  and 
pre-tax  income  of  at  least  $750,000  in 
the  last  fiscal  year  or  in  two  of  the  three 
prior  fiscal  years.* 

Although  the  Exchange  does  not 
believe  that  ELNs  will  have  any  impact 
on  the  trading  market  for  the  underlying 
linked  stock,  it  nevertheless  proposes 
that:  (1)  Each  underlying  (liiuced)  stock 
must  have  a  minimum  market 
capitalization  of  $3  billion;  and  (2)  the 
trading  volume  of  the  link^  sto^  (in 
all  mari:ets  in  which  the  underlying 
security  is  traded)  must  have  been  at 
least  2.5  million  shares  in  the  12-month 
period  preceding  the  listing  of  the  ELNs. 
In  addition,  the  issuance  of  ELNs 


*  Ses  Sacurities  Exchange  Act  Release  No.  27753 
(March  1, 1990),  SS  FR  8828  (’’Hybrid  Products 
Approval  Order"). 

*  Issuers  not  meeting  these  ftnandal  criteria  must 
have  assets  in  excess  ^4200  million  and 
stockholders’  equity  of  $10  million,  or. 
altemativriy,  assets  in  excess  of  $100  milhm  and 
stockholders’  equity  of  $20  asilH^ 


relating  to  an  underlying  (linked)  stock 
may  not  exceed  5%  of  the  total 
outstanding  shares  of  sudi  stock. 

In  accoroanoe  with  the  Hybrid 
Products  Approval  Order,  prior  to 
trading  ELNs,  the  Exchange  will 
distribute  a  circular  to  its  membership 
providing  guidance  regarding  membw 
firm  compliance  responsibilities 
(including  suitability  recommendations) 
when  handling  transactions  in  ELNs. 

(2)  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,  in  general,  and 
furthers  the  objectives  of  section  6(b)(5), 
in  particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices  and  to  promote  just 
and  equitable  principles  of  trade,  end  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  and  dealers. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  bu^en  on  competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received  with  respect  to  the 
proposed  rule  change. 

m.  Date  (rfEfifecrtiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Feileral 
Register  or  within  such  longer  period  (i) 
as  &e  (Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  (Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
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with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  wit^eld  ^m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  5S2,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  ^ould 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
January  21, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  92-31642  Filed  12-29-92;  8:45  am] 
Biumo  CODE  MIO-OI-M 


[Raleata  Na  34-31627;  Intemationai  Sariaa 
Reiaaaa  No.  513;  Flla  No.  SR-Ainax-62-361 

8elf*R6gulatory  Organization*;  Notice 
of  Riing  of  Amendmenta  to  and  Order 
Granting  Acceierated  Approvai  of  a 
Proposed  Ruie  Change  by  the 
American  Stock  Exchange,  Inc. 

Relating  to  Warrants  Based  on  Multiple 
Foreign  Currencies 

December  21, 1992. 

L  Introduction 

On  October  2, 1992,  the  American 
Stock  Exchange,  Inc.  (“Amex”  or 
“Exchange”)  submitted  to  the  Securities 
and  Exchange  Commission 
(“Commission”),  pursuant  to  section 
19(b)(2)  of  the  Securities  Exchange  Act 
of  1934  (“Act”),*  and  Rule  19b-4 
thereunder,*  a  proposed  rule  change  to 
list  and  trade  warrants  based  on  the 
value  of  the  U.S.  dollar  in  relation  to 
multiple  foreign  currencies  (“Multiple 
Foreign  Currency  Warrants”  or 
“Warrants”).  On  November  5, 1992,  the 
Amex  filed  Amendment  No.  1 
(“Amendment  No.  1”)  to  the  proposal  to 
provide  that  the  Warrants  may  only  be 
sold  to  options-approved  accounts  and 
that  all  (hscretionary  orders  in  the 
Warrants  must  be  approved  and 
initialed  on  the  day  entered  by  a  Senior 
Registered  Options  Principal  (“SROP”) 
or  a  Registered  Options  Principal 


'  IS  U.S.a  78s(b)(l)  (1982). 
■  17  CFR  240.19b-4  (1991). 


(“ROP”).*  On  December  15, 1992,  the 
Amex  filed  Amendment  No.  2 
(“Amendment  No.  2”)  to  the  proposal  to 

grovide  that  the  Warrants  may  only 
ave  American-style  exercise  (i.e., 
exercisable  throu^out  the  term  of  the 
Warrant).*  This  order  approves  the 
Amex’s  proposal. 

Notice  of  the  proposed  rule  change 
was  published  for  comment  in  the 
Fedoral  Register  on  October  19, 1992.* 
No  comments  were  received  on  the 
proposal. 

n.  Description  of  the  Proposal 

The  Exchange  currently  trades  foreign 
currency  warrants  based  upon  the  value 
of  the  U.S.  dollar  in  relation  to  a  single 
foreign  currency  (e.g.  Japanese  yen, 
(German  mark,  Briti&  pound)  *  and  has 
the  approval  to  trade  warrants  based 
upon  me  value  of  the  U.S.  dollar  in 
relation  to  a  basket  of  Ten  Foreign 
Currencies  (“Foreign  Currency  Basket 
Warrants”).*  Pursuant  to  Section  106  of 
the  Amex  (Company  Guide,  the 
Exchange  now  proposes  to  list  and  trade 
warrants  based  on  the  value  of  the  U.S. 
dollar  in  relation  to  multiple  (two  or 


*  Originally,  the  Amex  proposed  to  apply  the 
suitability  standard  contain^  in  Amex  Rule  4.11, 
Commentary  .01  to  recommendations  to  customers 
of  transactions  in  the  Warrants.  Under  Commentary 
.01  to  Amex  Rule  411,  the  Exchange  recommends 
to  member  firms  that  currency  warrants  listed 
under  section  106  of  the  Amex  Company  Guide 
only  be  sold  to  investors  whose  accounts  have  been 
approved  for  options  trading  pursuant  to  Amex 
Rule  921.  Notvrithstanding  the  provisions  of  Rule 
411,  the  Amex,  on  November  S,  1992,  amended  the 
filing  to  provide  that  the  Warrants  can  only  be  sold 
to  options  approved  accounts.  See  letter  from 
Benjamin  D.  Krause,  Senior  Vice  President  Capital 
Markets  Group,  Amex,  to  Thomas  Gira,  Branch 
Chief,  Options  Regulation,  Division  of  Market 
Regulation,  SEC,  dated  November  5, 1992  ("Amex 
Letter”). 

*  Originally,  the  Amex  proposed  that  the 
Warrants  could  be  either  American-style  or 
European-style  (i.e.,  exercisable  only  on  their 
expiration  date).  See  Letter  from  Benjamin  D. 
Krause,  Senior  Vice  President  Capital  Markets 
Group,  Amex,  to  Thomas  Gira,  Branch  ChieL 
Options  Regulation,  Division  of  Market  Regulation, 
SEC,  dated  December  IS,  1992. 

*  See  Securities  Exchange  Act  Release  No.  31308 
(October  9, 1992),  57  FR  47880. 

*The  Commission  approved  listing  requirements 
applicable  to  foreign  currency  warrants  in 
Seoirities  Exchange  Act  Release  No.  24SS5  Qune  5, 
1987)  52  FR  22570  (SR-Amex-87-15). 

r  On  January  27, 1992,  the  Commission  approved 
the  Amex's  Foreign  Currency  Basket  Warrants  for 
trading.  The  currencies  within  the  basket  which  are 
wei^ted  in  accordance  with  the  U.S.  Dollar  Index 
established  and  published  by  die  Board  of 
Governors  of  the  Federal  Reserve  System  ("Fed 
USDX"),  and  their  respective  weightings  are  as 
follows;  (1)  Deutsche  Mark  (20.8%);  (2)  Japanese 
Yen  (13.6%);  (3)  French  Franc  (13.1%);  (4)  British 
Pound  (11.9%);  (5)  Canadian  Dollar  (9.1%);  (6) 
Italian  Lira  (9%);  (7)  Dutch  Guilder  (84%k  (8) 
Belgian  Franc  (6.4%);  (9)  Swedish  Krona  (4.2%); 
and  (10)  Swiss  Franc  (3.6%).  See  Securities 
Exchange  Act  Release  No.  30269  (January  27. 1992), 
57  FR  3806. 


more)  major  foreign  currencies.*  For 
example,  a  Warrant  may  be  based  on  the 
value  of  the  U.S.  dollar  in  relation  to  the 
French  franc,  German  mark  and  British 
pound,  according  to  specific  terms  and 
re-determined  ^se  prices  established 
y  the  issuer. 

Such  Warrant  issues  will  conform  to 
the  listing  guidelines  in  section  106  of 
the  Amex  ^mpany  Guide,  which 
provide  that  (1)  The  issuer  shall  have 
assets  in  excess  of  $100,000,000  and 
otherwise  substantially  exceed  the  size 
and  earnings  requirements  in  Section 
101(a)  of  the  Company  Guide;  (2)  the 
term  of  the  Warrants  shall  be  for  a 
period  ranging  from  one  to  five  years 
TOm  date  of  issuance;  and  (3)  the 
minimum  public  distribution  of  such 
issues  shall  be  1,000,000  warrants, 
together  with  a  minimum  of  400  public 
holders,  and  an  aggregate  market  value 
of  $4,000,000. 

The  Amex  further  proposes  that  the 
Multiple  Foreign  Cu^ncy  Warrants 
must  be  direct  obligations  of  their 
issuers,  subject  to  cash-settlement 
during  their  term,  and  exercisable 
throughout  their  life  (i.e.,  American- 
style).  Cash-settlement  of  these 
instruments  will  be  based  upon  the 
value  of  the  underlying  multiple  foreign 
currencies  in  relation  to  a  pre¬ 
determined  base  price  for  the  multiple 
foreign  currencies.  In  particular,  with  a 
Multiple  Foreign  Currency  Warrant 
structured  as  a  “put,”  if  the  value  of  the 
multiple  foreign  currencies  falls  below  a 
pre-determin^  base  price,  the  Warrant 
can  be  expected  to  increase  in  value. 
Conversely,  a  Multiple  Foreign 
Currency  Warrant  structured  as  a  “call” 
would  increase  in  value  if  the  value  of 
the  multiple  foreign  currencies  were  to 
rise  above  a  pre-determined  base  price. 
As  with  options.  Warrants  which  are 
“out-of-the-money”  at  the  end  of  their 
stated  term  will  expire  worthless. 

The  Amex  has  adopted  suitability 
standards  applicable  to  investors  in  the 
Warrants.  Amex  member  firms  will  be 
advised  that  the  Warrants  may  be  sold 
only  to  investors  whose  accounts  have 
been  approved  for  options  trading 
pursuant  to  Amex  Rule  921.*  The  Amex 
also  will  require  that  discretionary 
orders  in  the  Warrants  be  approved  and 
initialed  on  the  day  entered  by  either  a 
SROP  or  ROP.*°  In  addition,  prior  to  the 
commencement  of  trading  in  any 
Warrant,  the  Exchange  will  distribute  a 
circular  to  its  membership  calling 


*Under  the  proposal,  the  Exchange  will  limit 
such  foreign  cxurencies  to  the  following:  Australian 
dollar,  British  pound;  Canadian  dollar,  French 
franc;  German  mark;  Japanese  yen;  and  Swiss  franc. 
■See  supra  note  3. 

“/d. 
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attention  to  specific  risks  associated 
with  the  Warrant 

IIL  Commission  Findings  and 
Conclusions 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6(b)(5).^*  The 
Commission  finds  that  the  trading  of 
Multiple  Foreign  Currency  Warrants 
will  permit  investors  to  participate  in 
favorable  price  movemaits  of  the 
underlying  foreign  currencies  in  relation 
to  the  U.S.  dollar.  The  Commission  also 
believes  that  the  trading  of  Warrants 
will  allow  investors  holding  positions  in 
some  or  all  of  the  currencies  imderlying 
the  Warrants  to  hedge  the  risks 
associated  with  their  portfolios. 
Accordingly,  the  Commission  believes 
the  Multiple  Foreign  Currency  Warrants 
will  provide  investors  with  an 
important  trading  and  hedging 
mechanism  that  should  reflect 
accurately  the  value  of  the  U.S.  dollar  in 
relation  to  the  foreign  currencies 
underlying  the  Warrants.  By  broadening 
the  hedging  and  investment 
opportunities  of  investors,  the 
Commission  believes  that  the  trading  of 
Multiple  Foreign  Currency  Warrants 
will  serve  to  protect  investors,  promote 
the  public  interest,  and  contribute  to  the 
maintenance  of  fair  and  orderly 
markets.^* 

The  trading  of  Multiple  Foreign 
Currency  Warrants,  however,  raises 
several  issues,  including  issues  related 
to  product  design,  customer  protection, 
surveillance  and  market  impact.  For  the 
reasrms  discussed  below,  the 
CommissicHi  believes  that  the  Amex  has 
adequately  addressed  these  issues. 

”  15  U.S.C  78W>X5)  (1968). 

’^Pttisuant  to  Mction  6(bK5)  of  the  Act,  the 
Commiteion  must  predicate  approval  ct  any  new 
securitias  product  upon  a  findina  that  the 
introduction  of  such  new  product  is  in  the  public 
interest  Such  a  finding  w^d  be  difficult  for  a 
derivative  instrument  that  served  no  hedging  or 
other  economic  function,  because  any  benefits  that 
might  be  derived  by  market  participants  likely 
woiild  bo  outweighed  by  the  potential  for 
manipulation,  diminished  pnnlic  confidence  in  the 
intag^  of  the  markets,  and  other  valid  regulatory 
concerns.  fa>  the  case  of  dm  Multiple  Foreign 
Currency  Warrants,  these  products  will  ben^t  U.S. 
investors  by  allowii^  them  to  obtain  differential 
rates  of  return  on  a  capital  outlay  if  the  value  of  die 
component  multiple  foreign  currencios  moves  in  a 
favorable  direction  within  a  specified  time  period. 
Thus,  the  trading  of  these  Warrants  will  provide 
investors  with  e  veluable  hedging  vehkle  that 
should  Mfiect  aocuiatdy  the  vahia  of  the  U.&  dollar 
in  relation  to  the  foreign  currenciea  aiKlarlying  the 
Warrants. 


A.  Womuif  Design  and  Structure 

The  Multiple  Foreign  Currency 
Warrants  are  the  first  warrants  proposed 
to  be  traded  on  a  U.S.  exchange  that  are 
based  on  multiple  (two  or  more)  foreign 
currencies  which  are  not  weighted  in 
accordance  with  a  specific  index.*’ 
While  no  comments  were  submitted 
questioning  the  legal  status  of  the 
Warrants,  the  Commission  nevertheless 
has  analyzed  the  Multiple  Foreign 
Currency  Warrants  and  found  them  to 
be  “securities**  within  the  meaning  of 
section  3(a)(10)  of  the  Act  and.  thus, 
within  the  Commission’s  jurisdiction. 
Under  section  3(a}(10)  of  the  Act  a 
“security”  is  defined  as  “any  put.  call, 
straddle,  option  or  privilege  entered  into 
on  a  national  securities  exchange 
relating  to  foreign  currency  (emphasis 
added).”  The  Warrants  “relate”  to 
foreign  currency  because  their  values 
will  be  based  upon  the  values  of  the 
miiltiple  imderlying  foreign 
currencies.**  Moreover,  because  the 
Warrants  are  the  economic  equivalent  of 
a  long-term  option,  and  in  any  event 
will  ^  structiued  as  puts  or  calls,  they 
are  properly  characterized  as  long-term 
puts,  calls  or  options  relating  to  foreign 
currency.*’  In  addition,  the  Commission 
notes  that  the  Amex  proposal  provides 
that  only  foreign  currencies  from  seven 
major  industrialized  coimtries,  all  of 
which  have  active  spot  markets  and 
currently  imderlie  standardized  options 
traded  on  the  Philadelphia  Stock 
Exchange,  are  eligible  to  be  included 
within  the  group  of  foreign  currencies 
underlying  a  Warrant.  The  Commission 
believes  this  restriction  will  serve  to 
ensure  that  the  prices  of  the  currencdes 

See  supra  note  6. 

While  Mction  4c(f)  of  the  Commodity  Exchange 
Act  ("CEA”)  exchidet  fiom  Commodity  Fnturaa 
Trading  Commission  (‘YTTC")  (urisdictiaB  options 
“on”  foreign  ciurancy  rather  than  options  that 
“relate"  to  foreign  cnmncy,  as  is  the  case  tinder  die 
Act  the  Commission  doet  not  find  this  distinction 
to  be  significant  Ths  relawant  clatisas  in  the  CEA 
and  the  Act  were  intoided  to  divide  furisdictioa 
pursuant  to  vidtera  the  foreign  currency  optkms 
trade.  In  any  event,  the  Multiple  Forrign  Cmreocy 
Warrants  are  “on”  foreign  currency. 

Whether  or  not  the  Multiple  Foreign  Currency 
Warrant  itarif  is  a  foreign  currency  is  farelevant 
because  its  value  is  comprised  of  the  various 
component  multiple  foreign  cnrrenciee.  Therefore, 
warrants  on  mnltipla  foreign  currencies  are 
“securities”  becauM  they  literally  are  puts,  calls,  or 
options  that  relate  to  foreign  currency  (regardless  of 
whether  the  undetfying  inetniment  is  characterized 
as  an  index,  basket,  group,  or  comfainatkm  of 
currendee).  The  ca^-eettied  nature  of  tita  Warrants 
does  not  change  the  foct  that  they  relate  to  foreign 
currency.  Inde^  several  cash-settled  wuiants  on 
individual  foreign  cuirandas  have  been  trading  on 
national  securitiea  exdianges  for  soma  tims.  Sm 
letter  from  Rkhard  G.  Kal^iim,  Director.  Divisicm 
of  Market  Regulation,  SEC,  to  Robert  B.  Hidao.  Jt., 
Sullivan  and  Cromwdl,  and  Benjamin  D.  Krause, 
AMEX,  dated  April  21, 1987. 


underlying  the  Warrants  will  be 
sound.** 

As  a  general  matter,  the  Commission 
believes  that  for  new  products  provision 
should  be  made  to  misure  the  real-time 
dissemination  of  the  value  of  the 
underlying  instrument.  In  this  regard, 
however,  the  Commission  believes  that 
the  trading  of  certain  Multiple  Foreign 
Currency  Warrants  without  the  real-time 
dissemination  of  the  value  of  tiie 
underlying  currencies  would  be 
consistent  with  the  Act  For  example,  it 
may  be  acceptable  to  permit  the  trading 
of  an  American-style,  equally-weighted 
Warrant  based  on  the  three  most 
actively  traded  currencies,  i.e.,  the 
Japanese  yen.  British  pound,  and 
Deutsche  mark,  with  less  thw  real-time 
dissemination  of  the  aggregate  value  of 
the  currencies.  In  this  limited  context, 
as  an  alternative  to  providing  for  the 
real-time  dissemination  of  the  aggregate 
value  of  the  currencies  underlying  the 
Warrants,  the  Commission  believes  that 
it  would  be  acceptable  for  the  Amex  to 
rely  on  the  availability  of  real-time 
information  concerning  the  individual 
values  of  the  currencies  underlying  the  , 
Warrants  for  several  reasons. 

First,  movements  in  the  three 
currencies  noted  above  are  followed 
worldwide  and  the  spot  markets  for 
these  currencies  are  very  active,  making 
information  on  the  currencies  widely 
and  easily  available.  Second,  the  equal 
weighting  of  the  three  currendas 
underlying  the  Warrant  would  help  to 
ensure  that  the  aggregate  value  of  tne 
Warrant  is  relatively  easy  to  calculate 
for  most  investors.  Third,  the  foreign 
currency  market  tends  to  be  dominated 
by  institutions  and  other  relatively 
sophisticated  investors.  Fourth,  because 
the  Warrants  would  have  American- 
style  exerdse,  the  Commission  believes 
this  would  serve  to  minimize  any 

ricing  discrepandes  that  might  arise 

etween  the  value  of  the  Warrants  and 
the  value  of  the  underlying  currendes.*' 

**Even  though  thii  ai^irovd  onkr  approvM  tfie 
generic  (tanda^  ^pliofole  to  tha  Uafing  and 
trading  of  Multiple  Foreign  Currency  Wamnti,  the 
Commiasion  expecta  that  tha  Amex  vrill  notify  the 
Cominiasion  vritan  it  intends  to  list  a  new  Warrant 
on  a  case-by-case  basis.  Onoe  notified,  die 
Commiseioa  will  etrahiato,  among  other  things:  (1) 
Whether  the  valuation  method  for  the  undarlyii^ 
foreign  cunendee  will  result  in  a  foir  and  accurate 
valuation  of  ths  cuirandas;  (2)  wfaedier  the  lasuer 
of  the  Wanmit  is  auffidently  detached  bom  die 
valuation  of  die  tmderiyiiig  cuirendea,  or  hae 
developed  appropriate  intmal  proceduiae  to 
fodlitate  su^  valuations  by  the  issuer  in  a  fair 
manner,  so  as  not  to  be  able  to  a^d  the  vatnae  of 
the  underlying  foreign  cumndea;  and  (3)  whetbar 
there  is  adequate  disaemination  of  the  value  of  tha 
group  of  foreign  currandas  nndoriying  tha  Warrant 
this  regard,  we  note  that  the  Amex  originally 
proposed  to  list  warrants  with  either  European  or 
American-style  exerdse.  However,  on  December  IS, 
1992  ,  the  Amex  amended  Its  propoeal  to  provide 
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These  fectors,  coupled  with  the 
requirement  in  the  ride  proposal  that 
Multiple  Foreign  Currency  Warrants 
may  Iw  scdd  oidy  to  options  approved 
accounts,  will  help  to  ensure  t^ 
investors  in  sudi  Warrants  are  familiar 
with,  and  have  access  to  information  on, 
the  valuation  of  the  currencies 
underlying  the  Warrants.  In  summary, 
the  cmnbination  of  the  above-noted 
factors  would  allow  the  Commission  to 
conclude,  on  a  case-by-case  basis,  that 
the  real-time  dissemination  of  the 
aggregate  value  of  the  currencies 
underlying  a  Warrant  may  not  be 
necessary. 

Notwithstanding  the  above,  the 
Commission  still  ^lieves  that  it  would 
be  useful  and  beneficial  to  investors  and 
market  participants  to  receive  the 
aggregate  value  of  the  currencies 
imderlying  a  Warrant  on  a  real-time 
basis.  Accmdingly,  the  Commission 
believes  that  the  Amex  ^ould  continue 
to  work  on  developing  the  capability  to 
disseminate  the  underlying  value  of  all 
Multiple  Foreign  Currency  Warrants, 
inclumng  those  meeting  the  standards 
outlined  above,  on  a  re^-time  basis. 

B.  Customer  Protection 

Multiple  Foreign  Currency  Warrants 
are  “securities,”  due  to  their  derivative 
nature  and  the  risks  of  trading  in  the 
Warrants  are  virtually  identical  to  the 
risks  of  trading  standardized  options  on 
foreign  currencies.  Accordingly,  the 
Commission  agrees  with  the  Exchange 
that  these  Warrants  only  should  be  sold 
to  options-approved  accounts  capable  of 
evaluating  and  bearing  the  risks 
associated  with  trading  in  these 
instruments,  in  accordance  with  Amex 
Rule  921,  and  that  adequate  disclosure 
of  the  risks  of  these  products  must  be 
made  to  investors.  In  this  regard,  the 
Commissicm  notes  that  the  ^es  and 
proceduree  of  the  Exchange  that  address 
the  special  concerns  attendant  to  the 
secondary  trading  of  foreign  currency 
warrants  will  be  applicable  to  the 
Warrants.  In  particular,  by  imposing  the 
special  suitability  and  disclosure 
requirements  noted  above,  the  Amex 
has  addressed  adequ^ely  the  potentid 
public  custmner  concerns  that  could 
arise  from  the  derivative  nature  of 
Multiple  Foreign  Currency  Warrants. 
Moreover,  the  Exchcmge  plans  to 
distribute  a  circular  to  its  members 
calling  attention  to  the  specific  risks 
associated  with  Multiide  Foreign 
Currency  Warrants  and,  pursuant  to  the 
Exdiange*s  listing  guidelines,  only 
substantial  compiles  capable  of 
meeting  their  Warrant  olmgations  will 


that  only  Amaricw-atyla  Wanaata  may  b«  liatad  on 
the  axchaDga.  Sea  aiqm  note  4. 


be  eligible  to  issue  the  Warrants. 

Finally,  SROP’s  or  ROP's  will  be 
required  to  approve  and  initial  all 
discretionary  orders  in  Multiple  Foreign 
Currency  Warrants  on  the  day  diey  are 
entered.** 

C.  Surveillance 

In  addititm,  the  Commission  notes 
that  the  Warrants  will  be  subject  to  the 
same  surveillance  procedures  as  the 
Amex’s  other  foreign  currency 
warrants.**  Moreover,  in  light  of  the 
design  of  the  Multiple  Fcvetgn  Curroicy 
Warrants  and  the  developed  markets  for 
the  component  foreign  currencies,  the 
CommiMion  believes  that  the  markets 
for  the  Warrants  will  not  be  readily 
susceptible  to  manipulation.** 

D.  Market  Impact 

The  Ccunmission  further  believes  that 
the  listing  and  trading  of  Multiple 
Foreign  Currency  Warrants  on  the 
Exchange  will  not  adversely  affect  the 
spot  (W  derivative  foreign  currency 
markets,  nrst,  the  Conunission  notes 
that  the  interbank  foreign  currency  spot 
market  is  an  extremely  large,  diverse 
market  comprised  of  banks  and  other 
financial  institutions  worldwide.  That 
market  is  supplemented  by  equally  deep 
and  liquid  markets  for  standardized 
options  and  futures  on  foreign 
currencies  and  options  on  those  futures. 
An  active  over-the-counter  mariiet  also 
exists  in  options  for  foreign  currencies. 
In  addition,  given  die  anticipated  costs 
of  the  Warrants  coupled  with  the 
amoimt  of  capital  one  would  likely  have 
to  expend  to  afiect  the  cash  markets  fcur 
the  currencies  imderlying  the  Warrants 
(or  any  derivative  market  related 
thereto),  the  Commission  believes  the 
risk/reward  relationship  is  such  that  it 
is  unlikely  that  a  market  participant 
would  attempt  to  manipulate  the  ca^ 
markets  for  the  currencies  underlying 
the  Warrants,  or  any  derivative  market 
related  thereto,  to  benefit  a  previously 
established  Warrant  position. 

Second,  the  Amex  will  apply  its 
existing  foreign  currency  warrant 
surveillance  procedures  to  the  Warrants, 
which  the  Commission  previously  has 
found  to  be  adequate  to  surveil  fcv 
manipulation  and  other  abuses 
involving  the  warrant  market  and  the 
markets  for  the  underlying  foreign 
currendea.  Accordingly,  foe 
Commission  does  not  believe  that  the 
introduction  of  Multiple  Foreign 
Currency  Warrants  by  the  Amex  will 
have  a  significant  adverse  efiect  on  the 


**SwrapiB  note  3  and  accompanying  text 
'■Cmaotly,  ttia  Aaaw  tradaa  a  vviety  of  casb- 
salded  waRHiti  bated  on  the  Dautache  Mark  and 
I^Mneae  Van. 

**Sae  abo  mtpra  note  16. 


underlying  interbank  foreign  currmicy 
market. 

Finally,  the  Commission  realizes  that 
the  Warrants,  unlike  standardized 
options,  do  not  contain  a  cleaiin^ouse 
guarantee  and  instead  are  dependent 
upon  the  individual  credit  of  foe  issuM. 
This  heightens  the  possibility  that  an 
exerciser  of  Warrants  may  not  be  able  to 
receive  full  carii  settlement  upon 
exerdse.  To  some  extent  this  risk  is 
minimized  by  the  Exdiange’s  standard 
that  Warrant  issuers  possess  at  least 
$100,000,000  in  assets.  In  any  event, 
finandal  information  regarding  the 
issuers  will  be  disclosed  or  incorporated 
in  the  prospectuses  accompanying  the 
ofierings  of  the  Warrants,  fo  action,  as 
noted  above,  for  each  Warrant  issue,  the 
Amex  will  issue  a  circular  to  its 
membership  describing  foe  special  risks 
associated  with  the  Warrants. 

There  is  a  systemic  concwn,  however, 
that  broker-dealers  or  broker-dealer 
subsidiaries  issuing  Warrants  or 
providing  a  hedge  for  the  issuer  will 
incur  position  exposure.  This  position 
exposure,  if  left  partially  hedged  or 
dynamically  hedged,  could  not  only 
create  a  risk  of  non-performance  but  add 
a  systemic  risk  in  that  the  broker-dealer 
will  have  to  dynamically  hedge  the 
position  to  minimize  losses  should  the 
market  turn  against  it.  To  date,  however, 
the  warrant  issuances  have  been  so 
small  in  relatiim  to  the  issuers’  total 
equity  positions  as  not  to  raise 
significant  concerns.  Nevertheless,  foe 
Exchange  should  continue  to  monitor 
this  area. 

The  Ccunmissicm  finds  good  cause  for 
approving  Amendments  No.  1  and  2  to 
foe  proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Because 
Amendment  No.  1  provides  that  the 
Warrants  may  only  be  sold  to  options- 
approved  accounts  and  that 
discretionary  orders  in  such  Warrants 
must  be  approved  and  initialed  on  the 
day  entered  by  a  SROP  or  ROP,  the 
Commission  ^lieves  the  Amendment 
strengthens  the  sales  practice  rules 
applicable  to  the  Warrants.  Similarly, 
b^ause  Amendment  No.  2  provides  that 
the  Warrants  may  only  have  American- 
style  exercise,  the  Commission  believes 
the  Amendment  minimizes  the 
likelihood  that  any  pricing 
discrepancies  may  ^se  between  the 
values  of  the  Warrants  and  their 
underlying  currencies.  Accordingly,  the 
Commission  believes  foe  Amendments 
raise  no  new  or  unique  regulatory 
issues.  In  addition,  no  comments  ivere 
received  on  the  Amex’s  original  rule 
proposal  which  included  certain 
recommended  account  approval 
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procedures  and  provided  for  the  use  of 
American  as  well  as  European-style 
exerdse.  Therefore,  the  Commission 
believes  it  is  consistent  with  sections 
6(b)(5)  and  19(b)(2)  of  the  Act  to 
approve  Amendments  No.  1  and  2  to  the 
Amex’s  proposal  on  an  accelerated 
basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendments  No. 
1  and  2  to  the  Exchange’s  proposal. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
ofiice  of  the  Amex.  All  submissions  > 
should  refer  to  File  No.  SR-Amex-92- 
36  and  should  be  submitted  by  January 
21. 1993. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,^^  that  the 
proposed  rule  change  (File  No.  SR- 
Amex-92-36)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  92-31643  Filed  12-29-92;  8:45  am] 
BIUJNO  CODE  aOIO-OI-M 


*'  IS  U.S.C  78s(b)(2)  (1988). 

**  17  (7R  200.30-3(aXl2)  (1990). 


JRel—e  Ho.  34-31633;  File  Noe.  SR-II8E- 
92-12  and  8R-M8E-92-13] 

Self-R^guiatory  Organlntions; 

Midw««t  Stock  Exchange,  Inc;  Order 
Approving  Propoeed  Rule  Changee 
and  Notice  of  Rling  and  Order 
Granting  Accelerated  Approval  of 
Amendment  No.  1  to  Propoeed  Rule 
Changes  Relating  to  Its  Organization 
and  Governance 

December  22, 1992. 

I.  Introduction 

On  November  6, 1992,  the  Midwest 
Stock  Exchange,  Inc.  ("MSE”  or 
’’Exchange”)  submitted  to  the  Securities 
and  Exchange  Commission  (“SEC”  or 
’’Commission”),  pursuant  to  section 
19(b)(1)  of  the  Seouuities  Exchange  Act 
of  1934  (’’Act”)  *  and  Rule  19b-4 
thereunder,  *  two  proposed  rule  changes 
to  reorganize  the  Exchange’s  governance 
structure.  'The  first  proposal  would 
amend  the  MSE’s  Certificate  of 
Incorporation  and  Constitution.  This 
rule  filing  would  revise  the  duties  of  the 
Exchange’s  senior  officers  and  the 
process  by  which  they  are  selected;  it 
would  also  alter  the  composition  of  the 
Board  of  Ckivemors  and  ^e  Nominating 
Ckimmittee.®  The  second  governance 
proposal  would  make  conforming 
changes  to  the  Exchange’s  Rules  and 
would  restructure  certain  committees 
authorized  therein.^ 

Notice  of  the  proposals  appeared  in 
the  Federal  Re^ster  on  November  20, 
1992.®  No  comments  were  received.  On 
December  18, 1992,  an  amendment  was 
filed  by  the  MSE  providing  specific 
guidelines  for  appointing  &e  Audit 
(Dommittee.®  This  order  approves  the 
proposed  rule  changes,  including 
Amendment  No.  1. 

n.  Background 

Currently,  the  MSE’s  Chairman  of  the 
Board  is  also  the  MSE’s  chief  executive 
officer.'  He  is  appointed  by  the  Board 
and  has  responsibility  for  the 
Exchange’s  business  and  regulatory 
afiairs.®  The  Chairman,  subject  to  Board 


*  15  U.S.C.  788(b)(1)  (1988). 

*  17  CFR  240.19b-4  (1991). 

’File  No.  SR-MSE-92-12. 

’File  No.  SR-MSE-92-13. 

■  See  Securities  Exchange  Act  Release  Nos.  31463 
(Nov«nber  18, 1992),  57  FR  54882  (November  20, 
1992);  31466  (November  16, 1992),  67  FR  54883 
(November  20, 1992). 

*  See  letter  from ).  Craig  Long,  Vice  Presidoit, 
General  Counsel  and  Seoretary,  MSE,  to  Jonathan 
Katz,  Secretary,  SEC,  dated  Decendwr  17, 1992 
(“Amendment  No.  1”). 

’  See  Art  VI,  Sec.  2  of  the  MSE  Omstitution. 

*  Pursuant  to  the  MSE's  rules,  the  chief  executive 
officer’s  ("CEO’’)  powers  include  the  following:  he 
can  extend  the  time  frames  and  approvals  for 
membership  registration  issues;  appoint  Judiciary 


approval,  then  appoints  the  President  of 
the  Exchange,  who  serves  as  the  MSE’s 
chief  operating  officer.®  The  Vice 
Chairman  of  the  Board  is  elected  by  the 
members  from  among  themselves.  The 
Vice  CSiairman  has  the  power,  subject  to 
Board  approval,  to  appoint  the  members 
of  certain  Exchange  committees.*® 

Management,  as  described  above,  is 
supervised  by  the  MSE  Board.  'The  MSE 
Board  currently  consists  of  the  senior 
officers  of  the  l&change  (i.e.,  the 
Chairman,  Vice  Chairman  and 
President)  plus  twenty-four  elected 
Ckivemors.**  Candidates  for  Governor 
(as  well  as  for  Vice  Chairman)  are 
recommended  by  the  Nominating 
(Committee  for  voting  on  by  the 
members.**  At  the  moment,  the 
Nominating  Committee  is  made  up  of 
three  Exchange  members  elected 
directly  by  the  membership.** 

The  Board,  however,  has  delegated 
much  of  its  authority  over  daily 
operations  to  the  Executive  Committee 
and.  to  a  lesser  extent,  the  other 
committees  of  the  Exchange.  Between 
Board  meetings,  the  Executive 
Committee  exercises  all  the  powers  of 
the  full  Board.  Currently,  it  is  comprised 
of  nine  members:  the  three  senior 
officers  and  six  Governors  appointed  by 
the  Vice  Chairman.  'The  Vice  Chairman 
also  neunes,  subject  to  MSE  Constitution 
and  MSE  Rule  guidelines  and  MSE 
Board  approval,  the  members  of  most 
other  committees,  including  the  Audit, 
Floor  Procedure,  Specialist  Assignment 
and  Evaluation,  Finance  and 
Compensation  Committees.*® 

m.  Description  of  the  Proposals 

The  Exchange  proposes  to  transfer  the 
duties  of  the  (XO  fix>m  the  Cliairman  to 
the  President.*®  Rather  than  being  a  full- 


Committee  when  necessary  for  consideration  of 
appeal  of  disciplinary  actions;  approve  wire 
connections  and  communications  on  the  trading 
floor,  suspend  or  restrict  member  operations  due  to 
financial  or  operational  difficulty  and,  in  that 
regard,  sell  memberships  and  distribute  proceeds 
for  insolvency,  non-payment  of  fines,  etc.;  conduct 
and  decide  disciplinary  actions;  suspend  and 
remove  securities  ficm  trading;  and  inspect  books 
and  records. 

•  See  Art.  VI.  Sec.  4  of  the  MSE  Constitution. 

’“See  Art  VI,  Sec.  3  of  the  MSE  Constitution. 

”  See  Art.  HI,  Sec.  2  of  the  MSE  Constitution. 

’’See  Art  IV.  Sec.  4  of  the  MSE  Constitution.  The 
Nominating  Committee  also  recommends 
candidates  to  run  for  election  to  the  next 
Nominating  Committee. 

”  Any  Exchange  monber,  whether  floor  or 
upstairs,  can  sit  cm  the  Nominating  Committee.  See 
Art.  IV,  Sec.  3  of  the  MSE  Constitution.  The  MSE 
has  indicated  that,  in  recent  years,  floor  members 
have  held  all  three  seats  on  this  Committee. 

’’For  further  discussion  of  the  composition  and 
powers  of  the  various  committees,  see  Art  V.  of  the 
MSE  Constitution;  Art.  IV  of  the  ^E  Rules. 

’•The  substantive  powers  of  the  CEO  would 
remain  the  same.  See,  supra,  note  8.  Only  the  officer 
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time  executive,  the  Chairman  would 
only  serve  part-time,  in  a  non¬ 
management  capacity,  and  would  be 
responsible  primarily  for  Board 
oversight  of  management 
performance.**  The  Board  would  chose 
its  Chairman  from  among  the  elected 
Governors.  The  President,  who  (as  CEO) 
would  now  run  the  MSE's  business  and 
regulatory  affairs,  would  also  be 
appointed  by  the  Board  and  serve  at  its 
pleasure.*'  The  selection  and  powers  of 
the  Vice  Chairman  would  not  be 
affected  by  the  proposals,  except  that 
only  floor  memoers  would  be  eligible 
for  the  position.**  The  Qiairman  and 
Vice  Chairman  would  each  serve  a  two- 
year  term  with  a  two-term  limit. 

The  Exchange  also  proposes  to 
restructure  its  Board  and  committees. 
First,  because  the  Chairman  would  be 
appointed  from  among  (rather  than  in 
addition  to)  the  elected  Governors,  the 
size  of  the  Board  would  be  reduced  by 
one.**  In  this  regard,  the  proposals 
would  establish  guidelines  for  how 
many  public  and  member  Governors 
must  serve  on  the  Board.  Specifically, 
the  proposals  would  amend  MSE’s 
Constitution  to  require  a  Board 
consisting  of  exactly  sixteen  member 
Governors  and  eight  non-member 
Governors.*® 

Second,  the  Nominating  Committee 
would  be  expanded  and  its  composition 


who  exercisas  them  would  change  as  a  result  of 
these  rule  Rlings. 

'•The  Chairman  would  be  required  to  make  an 
annual  report  to  the  mmnbership.  The  Chairman 
would  also  preside  at  meetings  of  the  Board  and  the 
Exchange  and  would  hare  the  power  to  call  special 
meetings  of  the  Board,  Exchange  or  any  committee. 
The  Ch^rman  of  the  Board  would  automatically 
become  Chairman  of  the  Executive  Committee,  with 
the  right  to  vote;  would  not  be  a  member  of  the 
Nominating  Committee;  and  would  be  an  ex-offido 
member  (without  the  right  to  vote)  of  all  remaining 
Exchange  committees. 

''  The  President,  during  his  incumbency,  could 
not  be  a  member  of  the  Exchange  or  af&liat^  in  any 
way  with  a  member  organization.  He  also  would  be 
required  to  make  an  anntial  report  to  the  members. 
The  President  would  be  an  ex-offido  member, 
without  the  right  to  vote,  ot  all  committees;  he 
would  not  be  a  member,  ex-offido  or  otherwise,  of 
the  Nominating,  Audit  and  Compensation 
Committees. 

»In  addition,  the  Vice  Chairman  would  no 
looger  be  an  ex-offido  mmnber  of  any  conunittee, 
nor  would  he  retain  the  power  to  call  Board  or 
Executive  Committee  meetings. 

**  These  proposab  would  reduce  the  number  of 
people  on  the  Board  from  twenty-seven  (the  twenty- 
four  eleded  Governors  plus  the  Chairman,  Vice 
Chairman  and  President)  to  twenty-six  (the  twrenty- 
fbur  eleded  Governors  plus  die  Vice  Chairman  and 
President).  Whoever  Is  appointed  Chairman  would 
still  serve  on  the  Board,  ont  only  because  the  Board 
must  fill  that  position  tom  among  the  twenty-four 
elected  Governors. 

*”The  Constitution  would  continue  to  ^>edfy 
that  nine  of  the  member  Governors  must  be  tom 
Chicago  (at  least  duee  of  whom  must  be  active  cm 
the  floor  of  the  Exchange)  and  seven  must  be  frtnn 
outside  Chicago.  See  Art  IV,  Sec  4(b)(i)  of  the  MSE 
Constitution. 


diversified.  The  proposed  rule  changes 
would  create  a  five-person  Nominating 
Committee.  As  before,  three  Nominating 
Committee  members  must  be  MSE 
members,  but,  for  the  first  time,  the 
three  would  be  broken  down  by 
constituency:  One  floor  member,  one 
’’upstairs”  member  and  one  from  either 
category.  The  remaining  two  members 
of  the  Nominating  Committee  would  be 
non-member,  or  public,  representatives 
appointed  by  the  Board.  Tne  Board 
could,  but  is  not  required  to,  select  the 
non-member  Committee  members  from 
among  the  public  Governors  on  the 
Board. 

The  proposals  also  would  revise  the 
composition  of  the  MSE’s  Executive 
Committee.  Under  the  proposals,  the 
sizB  (i.e.,  nine  members)  of  the 
Executive  Committee  would  remain  the 
same.  The  Chairman  of  the  Board,  as 
well  as  the  President,  would  continue  to 
be  ex-officio  members  of  this 
Committee,  but  the  proposals  would 
amend  MSE’s  Constitution  to  require 
that  the  Chairman  also  serve  as  the 
Executive  Committee’s  CSiairman,  with 
full  voting  powers.  The  Vice  Chairman 
would  lose  his  ex-officio  seat  on  the 
Executive  Committee.  His  place  would 
be  taken  by  an  additional  Governor.  As 
a  result.  Governors  would  comprise 
seven  (rather  than  six)  of  the  nine 
members  of  the  (Committee.**  These 
seven  Ck>vemors  would  be  appointed  by 
the  Vice  Chairman,  with  the  approval  of 
the  Board.  In  the  past,  the  Vice 
(Chairman  has  appointed  an  equal 
number  of  Governors  from  each 
Exchange  constituency  (the  floor, 
’’upstairs  firms”  and  the  public).  The 
MSE’s  Vice  Chairman  and  President- 
Designate  have  imdertaken  to  use  their 
best  efforts  to  ensure  that  this  pattern  of 
diversity  continues  in  the  future.** 

'The  Exchange  also  proposes  to  revise 
the  composition  of  its  Audit  Committee. 
The  basic  structure  of  the  Committee 
[i.e.,  a  minimum  of  three  Governors) 
would  not  be  changed.  The  proposals, 
however,  would  require  that  a  majority 
of  the  voting  members  of  the  Audit 
Committee  must  be  non-floor  Cfovemors 
and  that  the  Audit  Committee’s 
Chairman  must  be  a  public  Governor.  In 
the  event  that  the  number  of  voting 
members  includes  five  or  more 
Cfovemors,  a  second  public 


TheOvtiniMm  and  the  Prmident  would,  by 
virtue  of  thair  officat,  alao  ait  on  tha  Executhre 
Committee.  Along  with  the  aeven  Covernora.  thia 
would  bring  the  total  number  of  mambera  to  nine. 

**  See  leltor  tom  Icdm  L.  Fletdier,  Vice 
Chahrmaa,  and  Homer ).  Livingrton,  Preaident- 
Deaipiale,  to  Bnmdon  C.  Bedier,  Deputy 
Director.  Dhriaion  of  Market  Regulation, 
Commlaaion,  dated  December  17, 1992  (**MSE 
December  17  Letter”). 


representative,  at  a  minimum  and  if 
practicable,  would  be  appointed.**  The 
MSE  believes  that  the  proposed 
amendments  would  foster  an 
independent  and  objective  Audit 
Committee  while,  at  the  same  time, 
ensuring  that  all  Exchange 
constituencies  are  fairly  represented 
therein. 

The  MSE  proposes  to  formalize  the 
duties  of  two  additional  committees. 
First,  the  ad  hoc  Committee  on 
Organization  and  Governance  would 
become  a  standing  committee  of  the 
Board.  This  Committee  would  consist  of 
the  Chairman  of  the  Board  (but  never 
the  President)  and  at  least  five  other 
(fovemors.  The  Committee  would  be 
responsible  for  periodic  review  of  the 
organization  and  governance  structure 
of  the  Exchange  and  its  subsidiaries 
and,  when  appropriate,  would  make 
recommendations  to  the  Board.  Second, 
the  Rules  would  be  amended  to  clarify 
that  the  Compensation  Committee 
determines  the  benefits,  as  well  as 
compensation,  policy  of  the  MSE.** 

Finally,  the  MSE  proposes  to  change 
the  date  of  its  annual  meeting  from  the 
second  Monday  in  January  to  the  second 
Tuesday  in  April,  unless  the  Board,  for 
good  cause,  determines  otherwise.  This 
would  enable  the  (Chairman  and 
President  to  present  their  annual  reports 
to  the  members  prior  to  the  aimual 
meeting.  The  proposed  rule  changes 
would  also  permit  the  MSE’s  Certificate 
of  Incorporation  to  be  amended  by  a 
simple  majority  vote  of  the  members 
(present,  in  person  or  by  proxy,  at  the 
meeting  during  which  the  amendment  is 
submitted).  As  a  result,  the  same 
number  of  member  votes  would  be 
needed  to  amend  the  Certificate  of 
Incorporation  or  the  Constitution.  More 
generally,  the  MSE  proposals  would 
conform  the  Rules  of  the  Exchange  with 
proposed  amendments  to  the  Certificate 
of  Incorporation  and  Qmstitution,  and 
would  eliminate  references,  in  any  of 
the  above,  to  the  now  defunct  options 
program. 

T^e  MSE  believes  that  the  proposed 
rule  changes  will  increase  management 
accountability  to  the  membership, 
increase  membership  participation  in 
the  senior  officer  selection  process,  and 
improve  communication  among  the 
membership,  management  and  the 
Board.  TTie  MSE  states  that  the  proposed 
rule  changes  are  consistent  with  8ec:tion 
6(b)(3)  of  the  Act  in  that  they  help  to 
assure  a  fair  representation  of  the 


See  Amendment  No.  1,  iupra.  note  6. 

**  As  amended,  the  Compensation  Committee 
would  consist  of  the  Chairman  of  tha  Board  and  a 
minimiim  of  two  Governors,  at  least  one  of  whom 
must  represent  ttie  public. 
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Exchange’s  members  in  the  selection  of 
its  directors  and  the  administration  of 
its  affairs.  The  proposed  rule  changes,  in 
the  MSE’s  view,  are  also  consistent  with 
section  6(b)(1)  in  that  they  help  to 
assme  that  the  Exchange  is  so  organized 
and  has  the  capacity  to  be  able  to  carry 
out  the  purposes  of  the  Act  and  to 
comply,  and  to  enforce  compliance  by 
its  members,  with  the  Act. 

IV.  Discussion 

The  Commission  has  reviewed  the 
revisions  to  the  MSE’s  Certificate  of 
Incorporation.  Constitution  and  Rules  to 
determine  whether  they  are  consistent 
with  the  Act.  For  the  reasons  discussed 
below,  the  Commission  believes  that 
these  proposed  rule  changes  are 
consistent  with  the  requirements  of  the 
Act.  and  the  rules  and  regulations 
thereimder  applicable  to  a  national 
securities  exchange,  and,  in  particular, 
with  the  req\iirements  of  section  6  of  the 
Act." 

In  reviewing  the  MSE’s  governance 
proposals,  the  Commission  specifically 
applied  the  standards  of  sections  6(b)(1), 
6(b)(3)  and  6(b)(5)  under  the  Act. 

Section  6(b)(1)  of  the  Act  requires  that 
an  exchange  be  organized  and  have  the 
capadtv  to  carry  out  the  purposes  of  the 
Act  and  to  comply,  and  to  enforce 
compliance  by  its  members,  with  the 
Act,  the  rules  and  regulations 
thereunder  and  the  rules  of  the 
Exchange.  Section  6(b)(3)  of  the  Act 
requires  that  the  rules  of  an  exchange 
assvue  a  feir  representation  of  its 
members  in  the  selection  of  its  directors 
and  administration  of  its  afiairs  and 
provide  that  one  or  more  directors 
represent  issuers  and  investors  and  not 
be  associated  with  a  member  of  the 
exchange  or  a  broker-dealer.  Finally, 
section  6(b)(5)  of  the  Act  requires, 
among  other  things,  that  the  rules  of  an 
exchanges  be  designed,  in  general,  to 
protect  investors  and  the  public  interest. 

The  Commission  believes  that  the 
proposals,  while  raising  some  concerns 
about  floor  domination  of  the 
governance  of  the  Exchange,  strike  an 
appropriate  balance  between  the  various 
constituencies  of  the  MSE  and, 
therefore,  are  consistent  with  the 
aforementioned  provisions  of  the  Act. 

As  a  general  matter,  the  Commission 
believes  the  propos^  rule  changes, 
taken  together,  ^ould  result  in 
increased  management  accormtability  to 
the  membership  and  help  to  ensine  that 
all  Exchange  constituendes  are 
adequately  represented  in  its 
governance." 


»*15U.S.C78f(1988). 

**  As  to  the  Board,  the  Commission  finds  that  the 
MSFs  proposals  comply  with  the  requirements  of 


For  example,  the  Commission 
believes  that  the  proposals  to  diversify 
the  composition  of  the  MSE’s 
Nominating  and  Audit  Committees 
should  increase  public  partidpation  on 
these  Committees  and  ensine  adequate 
representation  of  both  floor  members 
and  "upstairs  firms.’’  In  reaching  such 
a  condusion,  the  Commission 
recognizes  the  Car-reaching  implications 
of  these  rule  dianges.  The  Nominating 
Committee  plays  an  important  role  in 
the  aimual  eleven  of  the  Board  (as  well 
as  of  the  Vice  Chairman  and  next 
Nominating  Committee)."  By 
preventing  the  Nominating  Committee 
from  being  dominated  by  any  one 
constituency  and  by  mandating 
minimum  public  representation  therein, 
these  revisions  should  help^assure  that 
candidates  for  Exchange  offices,  both 
eleded  and  appointed,  broadly  refled 
the  MSE  as  a  whole.^* 

The  Audit  Committee  plays  a 
similarly  important  role  in  managing  the 
finandal  affairs  of  the  Exchange."  As 
with  the  Nominating  Committee,  these 
amendments  ensure  increased  public 
representation  on  the  Audit  O^mittee 
and  prevent  it  from  being  dominated  by 
floor  members.  These  changes  should 
result  in  an  Audit  Committee  which  is 
more  representative  of  the  interests  of 
Exchange  members  and  the  public. 
Moreover,  diversifying  the  Audit 
Committee  should  increase  the 
independence  of  its  oversight  of  the 
MSE’s  finandal  procedures.  Indeed, 
under  the  proposals,  the  MSE  Audit 
Committee  will  be  independent  of  MSE 


the  Act  The  restroctured  Board  would  consist  of 
exacdy  sixteen  member  Governors  and  eight  non- 
membw  Governors,  thereby  clarifying  the  precise 
number  of  Governors  representing  membership  and 
the  puUic.  As  currently  drafted,  ^  MSFs  Riues 
require  fifteen  member  Governors,  eight  ncm- 
member  Governors  and  one  additional  Governor 
from  either  category.  Accordingly,  die  proposals 
could,  in  theory,  reduce  puUic  representation  on 
the  Board  by  one  seat  The  MSE,  however,  has 
represoited  that  this  seat  tradillonally  has  been 
filled  by  a  membw  and  that  the  proposals  merely 
codify  existing  practice. 

See,  supra,  text  accompanying  notes  19-23. 

**Tbe  Nominating  Committee,  following 
consultation  with  the  President  and  Chairman  of 
the  Board,  reports  nominees  for  the  following 
positions:  Vin  Chairman  of  the  Board,  Governors 
and  the  three  member  Committee  members  of  the 
next  Nominating  Committea 

**Theso  revisions  would  effect  appointed 
Exchange  officials  only  indirecdy.  A  more  diverse 
Nominating  Committee  should  lead  to  a  more 
diverse  Bond  which  should,  in  turn,  apply 
heightened  scrutiny  to  the  Vice  Chairman's 
appointments. 

*°The  Audit  Committee  recommends 
appointment  of  independent  auditms  and,  with 
such  auditors,  annually  reviews  the  scope  of  their 
examination.  Among  other  things,  the  Audit 
Committee  also  periodically  assesses,  again  with 
the  independent  auditms,  the  Exchange's  internal 
controls  and  the  adequacy  of  its  Inter^  audit 
program. 


management.  The  importance  of  an 
independent  Audit  Committee  cannot 
be  understated  if  that  Committee,  and 
the  Board  of  Governors  as  a  whole,  are 
to  do  their  job  effectively.’* 

In  summary,  the  Commission  views 
the  changes  to  the  composition  of  the 
Nominating  and  Audit  Committees  as  a 
positive  step  to  ensure  that  no  one 
group  will  ^  able  to  dominate  the 
governance  of  the  Exchange.  The 
Commission  believes  these  Committees, 
as  revised,  should  be  more  responsive  to 
the  best  interests  of  the  Exchange  and  its 
various  constituencies,  includi^  the 
public,  and  thus  are  consistent  with 
both  the  fair  representation 
requirements  of  section  6(b)(3)  of  the 
Act  and  the  protection  of  investors  and 
the  public  interest  pursuant  to  section 
6(b)(5)  of  the  Act. 

The  Commission  also  believes  that  the 
proposals  to  revise  the  duties  of  the 
MSE’s  senior  officers  and  the  process  by 
which  they  are  selected  are  consistent 
with  the  Act."  Under  these  pressed 
rule  changes,  the  President  woiud  have 
all  the  executive  powers  formerly 
exercised  by  the  Chairman  and  would 
serve  at  the  pleasure  of  the  Board.  As  a 
result,  responsibility  for  the  MSE’s 
business  and  regulatory  affairs  would  no 
longer  be  diffused  between  two  officers; 
instead  the  President,  as  CEO,  would  be 
the  sole  officer  accoimtable  for  running 
the  Exchange  and  would  be  directly 
accoimtable  to  the  Board  of  Governors. 
At  the  same  time,  a  Chairman  chosen 
from  among  the  elected  Governors 
would  no  longer  be  part  of  management. 
Such  a  Chairman  is  more  likely  to  have 
the  autonomy  and  ability  to  meet  his 
duty  to  conduct  vigorous  oversight  of 
management  performance." 

The  proposals  also  would  increase 
management  accountability  to  the 
mem^rship.  Along  with  the  Chairman, 
the  President  would  be  required  to  make 
an  annual  report  to  Exchange  members. 
These  reports  would  be  presented  prior 
to  the  annual  meeting  (which,  as  noted 
above,  would  be  moved  to  April).  The 
Commission  agrees  with  the  MSE  that 
these  changes  should  strengthen 
communication  among  the  membership, 
management  and  the  Board  and  should 
give  members  the  opportunity  to  review 
the  annual  reports  before  the  next 
election  of  the  Board  of  Governors. 

l^e  Commission  is  concerned, 
nevertheless,  that  the  MSE’s  proposal  to 
restrict  the  position  of  Vice  Chainnan  to 


See  Securitiet  Echange  Act  Releeie  No.  2893S 
(March  4, 1991),  58  FR 10449  (March  12, 1991)  (File 
No.  SR-BSE-90-19)  (Order  approving  propoaed 
rule  chann  to  raviae  the  comp^tion  the  Boaton 
Stock  Exchaitge'a  Audit  Com^ttee). 

See,  fupra,  text  accompanying  notea  IS-ia 
**  See,  infra,  text  accompanying  note  3a 
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floor  members  could  be  inconsistent 
with  the  fiair  representation  requirement 
of  section  6(b)(3).^  As  a  matter  of 
policy,  such  a  rratriction  may  be 
undesirable  because  it  raises  the 
possibility  that  floor  members  could 
dominate  the  governance  of  the 
Exchange.  If  approved,  “upstairs" 
membera  would  be  pr^uded  from 
holding  the  only  executive  office  the 
MSE  guarantees  to  a  member. 

Conversely,  the  floor  would  always 
wield  the  committee  appointment 
power,  which,  in  turn,  could  lead  to 
policies  that  favor  the  floor  at  the 
expense  of  the  Exchange  and  its  other 
constituencies.*® 

In  this  case,  however,  the  Commission 
believes  that  its  concerns  are 
counterbalanced  by  the  proposals,  taken 
as  a  whole,  and,  in  particular,  the 
substantid  oversight  authority  vested- in 
the  MSE  Board  (particularly  in  li^t  of 
the  increased  diversification  of  the 
Board  which  the  Conunission  expects  to 
result  from  the  establishment  of  a  newly 
“independent"  Nominating  Committee) 
and  the  limitations  placed  on  the  Vice 
Chairman’s  discretion  to  appoint 
committee  members.*'  The  Commission 
has  therefore  determined,  for  the 
reasons  discussed  below,  to  approve  the 
proposal  to  restrict  the  position  of  Vice 
Chairman  to  floor  members. 

First,  the  overall  structure  of  the  MSE 
places  significant  checks  and  balances 
on  the  Vice  Chairman’s  authority.  At  the 
outset,  power  to  govern  the  Exchange 
would  ^  divided  among  the  Chairman 
and  the  President,  in  adffition  to  the 

**The  Commixion  previously  has  indicated  that 
allowing  a  single  constituency  to  dominate 
exdiange  governance  may  be  inconsistent  with  the 
blr  representation  requirement  of  section  8(bK3)  of 
the  Act  See  Secuiitiee  Exchange  Act  Release  Na 
22058  (May  21, 1985),  50  FR  23090  (File  Nos.  SR- 
CROE-64-19  and  SR-CBOE-84-16)  CXSOE 
Order**)  (Order  disapproving  propos^  rule  change 
to  increase  the  minimum  number  of  floor  directors 
on  the  Board  of  the  Chicago  Board  Options 
Exchange  (**CBOE**)  and  order  approving  proposed 
rule  change  to  provide  for  membership  Section  of 
the  OBOE’S  Executive  Committee  Chairman 
("EGC”).  Under  the  OBOE'S  rulea,  only  a  director 
who  owiu  or  directly  controla  his  own  membership 
would  be  eligible  to  sedc  die  office;  therefore,  the 
pmon  elected  EOC  would  alvrays  be  a  floor 
member). 

**It  is  possible,  alfliou^  by  no  means  certain, 
that  an  **upstairs”  member  Governor  could  be 
appointed  Chairman.  By  way  of  contract,  the  MSE 
requires  dm  Vice  Chairman  to  be  a  member.  In 
addidon,  it  is  worth  noting  diet  dUs  proposal  only 
a&cts  eligibility  to  be  Vice  Chairman.  “Upstairs** 
members  could  still  run  for  die  Board  of  Governors. 

**But  see  letter  from  George  Simon,  Attorney, 
Foley  k  Lardner  to  tondcm  C  Becker,  Deputy 
Director,  Division  of  Market  Regulation,  dated 

November  16, 1992. 

*rin addition,  theproposal  would  diminish  the 
powers  of  the  Vice  Chairman.  The  Vice  rhuirmen 
would  no  longer  be  an  ex-officio  member  of  any 
committee,  nor  would  he  have  the  poerer  to  call 
Board  or  Executive  Committee  meetings. 


Vice  Chairman.*®  Unlike  the  Vice 
Chairman,  the  Present,  during  his 
incumbency,  could  neither  be  a  member 
of  the  Exchange  nor  affiliated  in  any 
way  with  a  member  organization.  In 
addition,  the  Commission  expects  that 
the  Board  will  not  appoint  a  floor 
Governor  to  be  Chairman.  Although 
nothing  in  the  MSE’s  Constitution  or 
Rules  explicitly  precludes  the  Chairman 
of  the  MSE  Board,  as  well  as  its  Vice 
Chairman,  from  being  aligned  with  the 
floor,  such  an  outcome  would  seriously 
diminish  the  balance  of  power  among 
Exchange  constituencies  and,  thus,  raise 
the  specter  of  one  MSE  constituency 
domffiating  the  Exchange  contrary  to  the 
statutory  directive  in  section  6(b)(3) 
regarding  foir  representation.  Indeed,  if 
the  Board  were  to  appoint  a  floor 
Governor  as  Chairman,  the  Commission 
would  be  likely  to  conclude  that  the 
MSE  Constitution,  as  applied,  is 
inconsistent  with  the  fair  representation 
requirements  of  section  6(b)3),  in 
addition  to  sections  6(b)(1)  and  6(b)(5) 
of  the  Act,  and  would  t^e  whatever 
remedial  action  it  deemed  appropriate, 
pursuant  to  its  authority  unoer  the  Act. 

Second,  the  Vice  Chairman’s  most 
significant  function  is  to  appoint 
members  to  designated  committees,  and 
that  function  is  circumscribed  by 
Exchange  guidelines  and  customs  that 
the  MSE’s  Vice  Chairman  and  President- 
Designate  have  undertaken  to  uphold. 
Specifically,  the  MSE  Constitution  and 
Rules  provide  certain  guidelines  which 
the  Vice  Chairman  must  follow  in 
appointing  committee  members.  For 
example,  a  majority  of  the  Governors 
appointed  to  the  Audit  Committee  must 
not  be  active  on  the  floor  of  the 
Exchange,  and  the  Vice  Chairman  must 
choose  a  public  Governor  as  Audit 
Committee  Chairman.  In  appointing  the 
Executive  Committee,  the  MSE 
(institution  directs  the  Vice  Chairman 
to  assure  the  geographic  diversity  of  the 
(ivemors  appointed  to  that 
Committee.*®  Consistent  with  this 
directive,  for  the  past  four  years,  the 
Executive  committee  has  consisted  of 
two  public  Governors,  two  “upstairs” 
member  Civemors  and  two  floor 
member  (ivemors.  *rhe  MSE  has 
represented  that  the  Exchange  continues 
to  support  such  diversity  in  the 

**1110  CommlMtoo  approved  the  CBOE*s  ECC 
proposal  because  the  Commission  found  that 
among  other  things,  the  governance  structure  of  the 
CBOE  placed  limitations  on  the  EOCs  authority  and 
divided  the  power  to  govern  tiie  exchange  among 
a  number  of  exchange  officers  notably  ti>e  Chairman 
and  the  President  in  addititm  to  the  ECC.  The 
Commission  reco^sed  that  the  division  of 
hmcticms  and  power  on  the  CBOE  was  a  system  of 
chodu  and  balances  upon  tiie  ECCs  authority.  See 
CBOE  Order,  supra,  note  34. 

**See  Alt  V,  Sec.  2  ft  4  erf  tiie  MSE  Constitutiem. 


Executive  Committee  and  expects  its 
future  composition  to  be  consistent  with 
past  practices,®® 

'Third,  the  ultimate  check  on  the  Vice 
C3iairman’s  authority  rests  with  the 
Board  itself.  For  instance,  the  Vice 
Chairman’s  appointments  are  subject  to 
Board  approval,  and  the  Board  is 
authorize  to  remove  the  Vice  Chairman 
for  cause.®* 

Finally,  the  Board  has  a  duty  to 
monitor  whether  it  is  achieving  its 
representation  goals,  including  diversity 
of  committee  assignments  as  a  result  of 
the  Vice  Chairman’s  exercise  of  his 
powers.  To  this  end,  the  MSE  is 
establishing  a  new  standing  (Committee 
on  Organization  and  (Governance.  This 
CGommittee  will  be  responsible  for 
reviewing,  on  an  ongoing  basis,  the 
Exchange’s  governance  structure.  The 
MSE  has  represented  that  this  review 
will  include  an  examination  of  whether 
its  governance  provisions,  as  applied, 
are  consistent  with  the  Act.®*  In  this 
regard,  the  Commission  expects  that  the 
MSE  (Committee  would  look  at  the 
composition  of  the  Executive  Committee 
and  other  l^change  committees  to 
check  that  they  are  not  being  dominated 
by  any  Exchange  constituency, 
including  floor  members. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof. 
Amendment  No.  1  merely  sp^fies  with 
more  detail  the  appropriate  composition 
of  the  Exchange’s  Audit  (Committee.  The 
functions  and  minimum  number  of 
members  on  this  committee  have  not 
been  changed.  Moreover,  the  original 
proposals  were  published  for  the  full 
statutory  period  and  no  comments  were 
received  on  any  aspect  of  the  proposals, 
which  involved  significant  changes  to 
the  MSE’s  governance  and  organization. 
Finally,  go^  cause  exists  to  accelerate 
approval  of  Amendment  No.  1  because 
the  change  will  ensure  the  Audit 
(Committee  is  not  dominated  by  any  one 

MSE  Decambar  17  Latter,  supra,  note  22. 
Tha  MSE  has  tndicatad  that  tha  eaventh  Governor 
member  of  tha  Exacutiva  Committee  (created  by  tha 
departure  of  tha  Vice  Chairman)  will  be  appointed 
ad  hoc,  depending  on  tha  itrengths  and  weeknatias 
of  individual  BoaH  members  and  tlM  naeds  of  tha 
Exchange.  Triephona  conversation  between  ).  Craig 
Long,  Vice  President  General  Counsel  and 
Secretary,  MSE,  and  Bath  Steklar,  Staff  Attorney. 
SEC.  on  December  18. 1992.  Finally,  it  is  wortii 
noting  that  tim  Executive  Committee  wields  most  of 
tiM  potvers  of  the  foil  board  between  Board 
meetings.  As  a  result  floor  domination  of  the 
Executive  committee  (like  floor  domination  of  tiie 
Board)  may  violate,  in  addition  to  sections  6(bXl) 
and  6(bK5)  of  tha  Act,  Section  e(b)(3)*s  requirement 
of  foir  repreeentation. 

See  Art  QL  Sac.  1  of  tha  MSE  Constitution. 
"M. 
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group  and  it  comprised  of  various 
exchange  interests  including  the  public. 

Interested  persons  are  invited  to 
submit  written  data,  viewn  and 
arguments  concerning  Amendment  No. 

1  to  the  proposed  rule  change.  Persons 
making  vrritten  submissimu  riiould  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  die  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  Amendment 
No.  1  between  the  Commission  and  any 
persons,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552,  will 
be  available  for  inspection  and  copying 
in  the  Commission's  IHtblic  Reference 
Section,  450  Fifth  Street.  NW., 
Washington.  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  at  the 
principal  office  of  the  MSE.  All 
submi^ons  should  refer  to  File  No. 
SR-MSE-92-13  and  should  be 
sulmiitted  by  Jan  21, 1993. 

V.  Conclusion 

Fot  the  reasons  set  forth  above,  the 
Commission  finds  that  the  proposed 
rule  changes  are  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange.^  fai 
particular,  the  Commission  believes  the 
proposal  is  consistent  vrith  sections 
6(b)(1),  6(bK3)  and  6(bK5)  of  the  Act. 

It  is  therefore  ordered,  piusuant  to 
section  19(b)(2)  of  the  Act^  that  the 
proposed  rule  changes,  (SR-MSE-92-12 
and  SR-MSE-92-13)  are  approved. 

For  the  Conunusion,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'** 

Jonathan  G.  Katz, 

Secretary. 

IFR  Doc.  92-31644  Filed  12-29-92-,  8:45  am) 
BIUMO  CODE  a010-01-M 
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«*  15  U.S.C.  78a(b)(2)  (1988). 

*»  17  CFR  200.30-3(aKl2)  (1991). 


[RelMM#  No.  34-3108;  me  Ne.  8R-4ISE- 
82-15] 

S«lf-Regutatory  Organizations;  Fifing 
and  inunadlata  Effacttvanaaa  of 
Prc^iosed  Rula  Ctianga  by  tha  Mldaraat 
Stock  Exchange,  Inc.,  Regarding  tha 
Ra-axtanslon  of  tha  Waiver  of  Certain 
Exchange  Tranaaetlon  Faaa  for 
Tranaactlona  In  Tape  B  Digibta  laauaa 

December  22, 1992. 

Pursuant  to  section  19(bKl)  of  the 
Securities  Exchange  Act  of  1934 
(“Act"),  15  U.S.C.  78s(bMl).  notice  U 
hereby  given  that  on  Dec^ber  2. 1992, 
the  Midwest  Stodt  Exchange,  Inc. 
(“MSE"  or  "Exdiange")  fiM  with  the 
Securities  and  Exdiange  Commission 
(“Commission")  the  proposed  rule 
change  as  described  in  Items  I.  n  and  in 
below,  which  Items  have  been  prepared 
by  the  self-regulattny  organizaticm.  The 
Commission  is  publidiing  this  notice  to 
solicit  ocxnments  on  the  proposed  rule 
change  from  interested  parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  MSE  proposes  to  re-extend  the 
waiver  of  transactimi  fees,  as  set  out  in 
section  (c)  (Transaction  Fee  Schedule) 
of  its  Membership  Dues  and  Fees,  to 
transactions  in  Tape  B  eligible  issues.* 
This  wai'ver  applies  to  fini^  sending 
orders  in  Tape  B  eligible  issues  to  tibm 
Exchange  floor.  The  Exchange  waived 
these  through  Decembo'  31, 1992  ^ 
and  now  proposes  to  extend  this  vraiver 
through  Dec^ber  31.  1993.^  The 


*  Th*  Con»nti«toted  T^m,  opemted  by  tb* 
(Consolidated  Tape  AatodaUoa  (“CTA")  compilat 
current  last  sale  reports  in  certain  listed  securities 
from  all  exchanges  and  market  maken  trading  such 
securitlat  end  disseminates  these  reports  to  vendors 
on  a  consohdated  basis.  The  CTA  is  comprised  of 
the  New  York.  American,  Boston,  Clnciniiati, 
Midwest  PadSc.  and  Philadelphia  Stock 
Exchanges,  as  well  as  the  Chicago  Board  Options 
exdienge  and  dm  Nationd  Aseodaticm  of  Securities 
Dealers,  Inc.  Tranaaclians  in  American  Stodt 
Exchange  iiated  stocks,  end  quelibing  leginnel 
listed  stocks  are  rqxnted  on  (CTA  Tape  B.  Sacuritias 
Exchange  Act  Release  Na  21583  (Deramber  18, 
1984),  50  FR  730  ()anuary  7, 1985). 

*  See  Securities  Kcdtaaga  Act  Rdease  No.  30154, 
(January  6. 1992),  57  FR  1281,  (Jaanary  13. 1992) 
(approving  File  No.  SR-MSE-91-17).  Previously, 
the  Excb^ge  waived  these  fees  for  the  time  period 
February  7, 1991  through  December  31, 1991  in 
Securities  Exchange  Act  Rrieaee  No.  29910, 
(February  25. 1991),  56  FR  9028,  (March  4, 1991) 
(approving  File  Na  SR-MSE-91-7).  The  MSE  ekm 
waived  these  fees  for  the  time  period  August  31 
through  Oscanaber  31. 1990.  See  Securitias 
Exchange  Act  Relseso  No.  28402  (August  3i,  1800), 
55  FR  37389  (Saptambar  11. 1880)  (appiovi^  Fils 
Na  SR-MSE-80-14).  The  Commission  did  not 
receive  any  comments  in  coaaectioa  with  these 
filings. 

*The  aatect  text  of  ths  psopoesd  niis  rhsnge  wns 
attedmd  to  the  rule  filing  es  Exhibit  A  end  is 
available  at  the  MSE  and  the  (Commission  at  the 
address  noted  in  Bam  IV  below. 


Exchange  will  make  tha  re-extenaian  of 
the  waivn'  of  tiansactian  fees  effective 
upon  filing  with  the  Ckwnmierinn. 

n.  Self-Regulatory  Organization’s 
Statement  of  tile  Purp^  of,  and 
Statutcny  Baais  ftM*.  m  Prt^osed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatoiy  mganization  included 
statements  conceding  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B)  and  (C)  below,  of  tiie 
most  signifiesnt  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  propoeed  rule 
change  is  to  continue  the  Exchange's 
e^orts  to  attract  additimial  order  flow  in 
Tape  B  eligible  securities  in  order  to 
enhance  the  Exchange's  competitive 
|>osition  in  these  issues. 

The  proposed  rule  change  is 
consistent  with  section  6(b)(4)  of  the  Act 
in  that  the  waiver  of  these  f^  does  not 
effect  the  existing  equitable  allocation  of 
fees  and  other  charges  among  Exchange 
members  using  the  Exchange's  fecilities. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  not  impose 
any  burden  (m  competition. 

C.  Self-Regulatory  Organization’s 
Statement  an  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Oth&s 

Comments  were  neither  solicited  nor 
received. 

in.  Date  of  Efifectivaness  of  the 
PnqiMMed  Rule  Change  and  llnung  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  othm  charge 
imposed  by  the  ^change  and  therefore 
has  become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act  and  subparagraph 
(e)  of  Ri^  1^>-^  thereunder.  At  any 
time  within  60  days  of  the  filing  of  sadx 
rule  (diange,  the  demission  may 
summarily  abrt^ate  such  rule  (ihange  if 
it  appears  to  the  Commission  that  luch 
acti<m  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act 
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IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  E)C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  wit^eld  ^m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  MSE.  All  submissions 
should  refer  to  File  No.  SR-MSE-92-15 
and  should  be  submitted  by  January  21, 
1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  92-31743  Filed  12-29-92;  8:45  am] 
BiLLmo  cooe  mio-oi-m 


[Release  No.  34-31645;  Hie  No.  SR-MSRB- 
92-06] 

Self-Regulatory  Organizations;  the 
Municipal  Securitlea  Rulemaking 
Board;  Order  Approving  a  Proposed 
Rule  Change  Relating  to  Book-Entry 
Delivery  of  Municipal  Securities 
Between  Dealers 

December  23, 1992. 

On  August  27. 1992,  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (“Act”),*  the 
Municipal  Securities  Rulemaldng  Board 
(“MSRB”)  filed  with  the  Securities  and 
Exchange  Commission  (“Commission”) 
a  proposed  rule  change  concerning 
book-entry  settlement  of  municipd 
securities  between  dealers.  On 
November  13, 1992,  notice  of  the 
proposed  rule  change  was  published  in 
the  Federal  Register  to  solicit  comment 
from  interested  persons.^  'The 
Commission  did  not  receive  any 


>  15  U.S.C  7880)1(1)  (1988). 

*  Securities  Exchange  Act  Release  No.  31400 
(November  4, 1992),  57  FR  53947. 


comments.’  This  order  approves  the 
proposed  rule  change. 

L  Description 

The  proposed  rule  change  will  require 
most  transactions  between  municipd 
securities  dealers  (“interdealer 
transactions”)  in  securities  that  are 
eligible  for  book-entry  settlement  at  a 
securities  depository  registered  with  the 
Commission  under  section  17A  of  the 
Act^  to  be  settled  by  book-entry  through 
the  facilities  of  a  depository  or  through 
the  interface  between  two  depositories.’ 
Under  the  proposal,  each  party  to  such 
transactions  will  be  required  to  submit 
to  a  depository  all  information  and 
instructions  required  by  the  depository 
for  book-entry  settlement  of  the 
transaction  to  occur.  The  MSRB 
proposes  that  the  rule  change  take  effect 
on  January  4. 1993. 

Currently,  Rule  G-12(f)  requires, 
among  other  things,  that  interdealer 
transactions  be  settled  by  book-entry  if 
the  securities  are  eligible  for  deposit  at 
a  depository  of  which  both  parties  are 
members,  or.  if  the  parties  are  members 
of  different  depositories,  the  securities 
are  eligible  at  each  of  the  two 
depositories.’  Existing  Rule  &-12(f) 
effectively  exempts  finm  the 
requirement  of  book-entry  settlement 
interdealer  transactions  in  depository- 
eligible  securities  in  which  at  least  one 
of  ffie  parties  to  the  transaction  is  not  a 


^  In  August  1991,  the  MSRB  published  the 
proposed  rule  change  for  comment  as  well  as  othw 
draft  amendments  to  Rules  G-12(f)  and  G-15(d). 
Sixteen  comment  letters  were  received.  Twelve 
commenters  supported  the  draft  amendments. 

These  included  four  industry  operatioiu  groups, 
one  trade  organization,  six  dealers,  and  one  bank. 
Two  commenters  offered  comments  without  stating 
a  position  on  the  draft  amendmoits,  and  two 
commenters  opposed  the  draft  amendments.  The 
concerns  raised  by  the  two  commenters  that 
opposed  the  draft  amendments  and  the  bases  for 
their  opposition  are  discussed  in  Section  0,  infia. 

•The  Depository  l^t  Company  ("DTC”).  the 
Midwest  Securities  Trust  Company  ("MSTC").  and 
the  Philadelphia  Depository  Trust  Company 
(“Phiiadep")  are  thrM  securities  depositories 
registered  as  clearing  agencies  with  the  Commission 
under  section  17A  that  settle  municipal  securities 
in  a  book-entry  environment  Securities  Exchange 
Act  Release  No.  20221  (September  23. 1983),  48  FR 
45167. 

■  For  example,  MSTC  and  DTC  have  established 
a  custodial  interface  so  that  an  MSTC  participant 
may  deliver  securities  to  a  DTC  participant  either 
for  payment  or  ftee,  without  the  actual  fdiysical 
securities  ever  leaving  MSTC  Likevrise,  a  DTC 
participant  may  make  a  similar  book-entry 
movement  to  an  MSTC  partidpanL  This  can  be 
acctnnplished  because  DTC  and  MSTC  are 
custodians  and  hold  securities  on  behalf  of  each 
other. 

•  In  addition.  Rule  G-12(f)  requires  an  interdealer 
transaction  to  be  settled  by  book-entry  delivery 
when  the  transaction  has  been  compared  in  an 
automated  comparison  system,  and  each  party  to 
the  transaction,  or  its  clearing  agent  for  the 
transaction,  is  a  member  of  a  registered  securities 
depository.  MSRB  Rule  G-12(fXii)- 


depository  member.  Such  transactions 
may  be  settled  by  physical  delivery  of 
securities  certificates.  The  propos^  rule 
change  will  eliminate  this  exemption  by 
requiring  book-entry  settlement  of 
interdealer  transactions  if  the  securities 
are  eligible  for  book-entry  settlement  at 
a  securities  depository,  or  if  the 
securities  are  made  depository-eligible 
between  trade  date  and  settlement  date.' 

The  proposal,  however,  will  provide  a 
narrow  exception  for  municipal 
securities  that  are  eligible  at  some,  but 
not  all,  depositories.  The  exception  will 

Erovide  that  if  a  party  to  a  transaction 
as  made  arrangements,  through  its 
clearing  agent  or  otherwise,  to  use  one 
or  more  depositories  exclusively,  and 
the  transaction  is  not  eligible  for  book- 
entry  settlement  at  all  such  depositories, 
such  a  transaction  by  that  party  will  not 
be  subject  to  the  requirements  of  the 
proposed  rule  change.  The  exception  is 
necessary  to  ensure  that  the  proposed 
rule  change  is  not  construed  to  require 
dealers  to  establish  relationships  with 
more  than  one  securities  depository  in 
order  to  comply  with  the  proposed  rule 
change.* 

n.  Discussion 

The  Commission  believes  the  MSRB's 
proposal  is  consistent  with  sections  15B 
and  17A  of  the  Act.*  Section  15B. 
among  other  things,  requires  that  the 
MSRB’s  rules  be  designed  to  foster 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in,  municipal 
securities.**  In  section  17A,  Congress 
called  for  the  establishment  of  a 
national  system  for  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions.  While  municipal 
securities  are  defined  generally  as 
exempted  securities  under  the  Act,** 
municipal  securities  are  specifically 
includ^  for  purposes  of  section  17A  of 


^  There  are  prograois  underway  at  depositories  to 
make  bearer  municipal  securities  automatically 
depository-eligible  based  on  the  trade  data 
submitted  to  automated  comparison  and  automated 
confirmatioa/affirmation  systems.  To  the  extent  that 
dtese  programs  result  in  a  security  being  made 
depository-eligible  between  trade  date  and 
settlement  date,  the  proposed  rule  change  will 
require  book-entry  settlement  of  transactions 
involving  such  securities.  See  Securities  Exchange 
Act  Release  No.  31400  (November  4, 1992),  57  FR 
53947. 

■  In  addition,  the  proposed  rule  change  does  not 
require  a  dealer  to  apply  to  make  securities 
depository-eligible.  Thus,  an  underwriter  is  not 
required  to  accomplish  the  initial  distribution  of  the 
issue  through  a  depository  unless  the  underwriter 
chooses  to  do  so  by  making  the  issue  eligible  at  a 
depository  prior  to  the  disMbution. 

•  15  U.S.C  760-4  and  78q-l. 

«15  U.S.C  78o-4(bK2MC). 

« 15  U.S.C  78c(a)(12)(A). 
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the  Act'*  In  addition,  in  section  17A(e), 
Congress  directed  the  Commission  to 
iise  its  authority  to  end  the  physical 
movement  of  securities  certificates  in 
connection  with  the  settlement  among 
brokers  and  dealers  of  transactions  in 
securities.'* 

The  proposed  rule  change  is  part  of 
the  MSRB’s  continuing  effort  to 
integrate  municipal  securities 
transactions  into  an  automated 
clearance  and  settlement  system.  The 
MSRB  has  sought  to  afiect  this 
transaction  in  stages.  In  1983,  the  MSRB 
adopted  Rule  G-12(f).'*  At  that  time,  the 
MSRB  stated  that  iiltimately  it  intended 
to  apply  the  Rule  to  all  interdealer 
transactions  in  order  for  the  municipal 
securities  market  to  obtain  the 
maximiun  benefits  and  efficiencies  from 
the  automated  system.'*  To  allow  some 
dealers  and  Institutional  customers 
additional  time  to  adjust  to  the 
automated  systems,  die  MSRB  created 
an  exemption  in  Rule  G-12(f)  that 
allowed  interdealer  transactions  in 
depository-eligible  securities  to  be 
accomplished  with  physical  delivery  of 
securities  certificates  if  at  least  one  of 
the  parties  to  the  transaction  is  not  a 
depository  member. 

Since  the  adoption  of  Rule  G-12(f). 
discussions  concerning  the  Group  of 
Thirty  recommendations  have  focused 
attention  on  automated  clearance  and 
settlement,'*  and  the  level  of 
automation  in  the  U.S.  securities  market 
has  increased.  In  light  of  these 
developmmts,  the  MSRB  believes  that  it 
is  now  appropriate  to  continue  the 
implementation  of  amendments 
conraming  the  automated  clearance  and 
settlement  of  municipal  securities.  This 
proposal  is  the  first  phase  of  the  MSRB’s 
overall  plan  to  complete  the  transition 
of  the  municipal  seciuities  market  to 
automated  tetdmiques  of  clearance  and 
settlement.  Thus,  the  Commission 
believes  that  the  proposal  prmnotes  the 
purposes  of  section  17A(e)  by  reducing 


“IS  U.S.C  78c(aMl2)(BXU). 

“ISUACTSq-lW. 

adoption  of  l^e  G-12(f)  foDovred  the 
paaaaga  of  dw  Tax  Equity  and  Flactf  RasponnbiUty 
Act  (’TEniA’3  la  ieS2.  Pnb.  L.  87-246.  aaction 
310(b).  ee  Slat  324.  ses-soo  (lass).  tefra 
eliminated  the  exanaption  fixan  U.S.  Incoma  tax  for 
non-ragialeNd  fora  (baanr)  Boaicipd  aacurities 
over  one  year  in  matwlty  iaanad  aftw  )uly  1. 1963. 
Thia  rhanga  aflactivaty  alimiaatad  the  piwtioe  of 
Utuing  kmg^am  lannidpal  eacailtlea  in  bearer 
form,  which  was  an  obstacle  to  making  municipal 
securities  etigibie  for  draoaitory  rmrsMing  As  a 
result  of  TEKkA.  virtually  ail  euai  municipal 
securitias  are  in  legistared  form. 

**  Autaaaaiad  dearanca  asMl  Sattkmaat  in  the 
Municipal  Sacuritias  Market.  A  Report  to  die 
Securities  and  Exctmofa  Comaaissioa  (March  31. 
1988). 

“  The  (koup  of  Thirty’s  lacoaunandadona  are 
discussed  in  Clearance  and  Setriament  Systeau  in 
die  World’s  Securides  Markets  (Mardi  1989). 


the  physical  movement  of  securities 
certificates  in  connection  with  the 
settlement  among  brokers  and  dealers  of 
transactions  in  municipal  securities.'^ 

As  noted  earlier,  two  commenters 
opposed  the  proposal.  One  commenter 
stated  that  certain  of  its  institutional 
customers  wanted  to  continue  receiving 
physical  delivery  of  securities 
OMtificates  on  certain  trades.  The  other 
commenter  opposed  the  proposal 
because  it  preferred  to  receive  physical 
delivwy  of  securities  certificates  from 
another  dealer  when  physical  delivery 
of  securities  certificates  must  be  made  to 
customms  (as  might  be  the  case  when 
securities  are  purchased  in  the 
interdealer  market  to  satisfy  retail 
transactions).  This  dealer  dted  the  cost 
and  delay  that  may  be  associated  with 
withdrawing  securities  certificates  from 
a  depository  to  make  physical  delivery 
to  a  customer  as  a  reason  for  this  view. 

The  MSRB  believes  that  the  ^at 
majority  of  interdealer  transactions  in 
depository-eligible  securitiM  already  are 
being  settled  by  book-entry  and  that 
there  is  relatively  little  use  of  the 
current  exemption  vdthin  Rule  G- 
12(f).'*  To  the  extmt  that  a  small 
number  of  such  transactions  are  being 
settled  with  physical  certificates,  the 
MSRB  believes  that  the  proposed  rule 
change  will  fedlitate  the  deamance  and 
settlement  of  such  transactions  by 
reducing  the  exemption  processing  and 
delays  associated  with  physical  delivery 
against  paymmt  the  MSRB  believes 
that  the  proposed  rule  change  geno’ally 
will  reduce  the  cost  of  clearance  and 
settlement  in  the  industry  by  allowing 
dealers  to  discontinue  such  exception 
processing  and  rely  to  a  greater  extent 
on  book-entry  settlement. 

The  Commission  recognizes  that 
withdrawing  securities  tom  a 
depository  for  physical  delivery  may 
impose  some  additional  costs  and 
delays  on  dealers.  Nevertheless,  the 
Commission  believes  that  the  benefits  of 
the  proposal  outweigh  any 
inconvenience  to  the  dealers.  Physical 
delivery  of  securities  certificates  is 
inefficient  and  costly  and  poses  the 
potential  risk  to  the  industry  that 
securities  certificates  will  be  lost  or 
Interest  payments  will  be  misdirected.'* 


“15  U.S.C.  78q-l(e). 

“The  MSRB  •tatod  Uwt  it  is  onnvw*  of  any 
dealomdio  dow  not  havo  access  to  tho  boc!>/'«ntry 
settlement  services  of  a  secwitias  daposilaiy,  eitto 
directly  (V  tfasou^  a  clearing  agaoL  5oa  Securitiee 
Exchange  Act  Ruease  No.  31400  (November  4, 
1992).  57  FR  53947. 

**  See  State  o/OefoiwiJV  T.  State  o/Nsw  Toffo  No. 
Ill,  Report  of  die  Spedel  MMler  (U.S.  Snproase 
Court.  October  term.  1991)  (’’Repoet’O.  Tbe  Report 

to  loet  aacurities  certifioatee  and  miadira^? 
Interest  payments,  and  die  impUcatkm  of  such 


Thus,  the  Commission  agrees  with  the 
MSRB  that  the  proposed  rule  change,  by 
eliminating  this  practice  of  street-side 
settlement,  by  eliminating  this  practice 
for  street-side  settlement,  will  reduce 
the  cost  of  clearance  and  settlemmit  in 
the  industry  by  allowing  dealers  to 
discontinue  excepticm  processing  and 
rely  to  a  greater  extent  on  book-entry 
settlement. 

The  Commission  believes  the 
proposed  rule  change  is  consistent  with 
the  objectives  of  Sections  15B  and  17A 
because  it  will  help  reduce  the  cost  and 
inefficiency  associated  with  the 
physical  clearance  and  settlement  of  - 
municipal  securities  transactions  by 
further  incorporating  municipal 
securities  into  the  natimial  system  for 
the  prompt  and  accurate  clearance  and 
settlement  of  transactions  in 
securities.**  Inclusion  of  municipal 
securities  transactions  in  an  automated 
clearance  and  settlement  system  may  be 
essential  to  the  settlement  of  municipal 
securities  transactions  in  three  business 
days  instead  of  five  business  days.  Thus, 
the  Commission  applauds  the  MSRB’s 
efiorts  to  move  municipal  securities  into 
a  book-entry  envircmment. 

in.  Conclusion. 

For  the  reasons  stated  above,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  sections 
15B  and  17A  of  the  Act. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  *'  that  the 
proposed  rule  change  (File  No.  SR- 
MSRB-92-06)  be,  and  hereby  is, 
approved.  Consistent  with  the  MSRB’s 
request,  the  proposal  will  take  effect  on 
Janiiary  4, 1993. 

For  the  (Omminion,  by  the  Diviskm  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  92-31745  Filed  12-29-92;  8:45  am] 
BOijNO  COOK  am-ei-M 


avenu  for  tha  eachMt  of  unclaimed  poraonol 
intangible  property. 

^The  MSRB  bos  ropraaonted  that  it  Intanda  to 
file,  widiiB  die  next  eighteen  numtha,  proposed  rule 
changes  with  the  Commission  relating  to  book/sntry 
aetdemait  of  dellvary  versus  payment  and  leoaipt 
versus  payment  (’DVP/RVP")  customer 
transactions;  antoomted  oompeiison  of  Intardeelwr 
transactions;  and  automated  ccmfirmation  and 
affirmation  of  DVP/RVP  customer  transactions 
15  U.S£.  7Ss(bX2). 

“17CFR200.30(aXl2). 
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[Rils—  Wo  34-81634;  Hie  Mo.  8R-WY8E- 
8a-3Sl 

Self'Reguiatoiy  OrganizaMons; 
Republieation  of  Proposed  Rule  ~ 
Change  by  the  New  York  Stock 
Exchange,  Inc.,  Relating  to  Extensions 
of  Time  for  Payment  or  Delivery  of 
Securities 

December  22, 1992. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C  788(b)(1),  notice  is 
hereby  given  that  on  November  16, 
1988,  the  New  York  Stock  Exchange, 
Inc.  (“NYSE”  OT  “Exc^anm”)  the 
proposed  rule  chanm  as  diascribed  in 
Items  I,  n  and  in  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  republishing  this  notice 
to  solicit  comments  on  the  proposed 
rule  change  from  interested  parties. 

The  proposed  rule  change  was 
published  in  Securities  Excdiai^  Act 
Release  No.  26341  (December  5, 1988), 
53  FR  49808  (December  9, 1988).  The 
Commission  received  15  comment 
letters  *  as  well  as  a  letter  from  the 


'  S«e  lettan  firomlUdurd  E.  Orie.  Vice 
President— Director  of  Compliance,  Q  A  R  Clearing 
Corporation,  to  Mary  Revell,  Branch  Chief, 

Exchange  Regulation,  Division  of  Market 
Regulation,  Commission,  dated  December  21. 1968; 
J.  Craig  Long,  Vice  President.  Cenoal  Counsel  and 
Secretary,  Midwest  Stock  Exchange,  to  Jonathan 
Katz,  Secretary,  Commission,  dat^  December  23. 
1988;  David  Cotker,  Vice  Prerident.  Market 
Regulation  and  General  Counsel,  Cincinnati  Stock 
Exchange,  to  Jonathan  Katz.  Secretary,  Commission, 
dated  December  28, 1988;  Donald  E.  Weston. 
Chairman,  Cradison  ft  Cmnpany,  Incorporated,  to 
Jonathan  Katz,  Secretary,  Cominiasion,  dated 
January  11, 1989;  Bernal  L.  Finger,  Senior  Vice 
Pre^drat,  Compliance  Ihrector,  Securities 
Settlement  Corporation,  to  Secretary,  Commission, 
dated  January  18, 1989;  John  P.  Carsley,  First  of 
Michigan  Corporation,  to  Jonathan  Katz,  Secretary, 
Commission,  dated  January  23, 1989;  Gerald  L. 
Oaks,  Chief  Financial  Offi^,  Bartlett  ft  Co.,  to 
Jonathan  Katz,  Secretary,  Commission,  dated 
January  30, 1989;  David  Colker,  Vice  President, 
Market  Regulation  and  General  Connad,  Cincinnati 
Stock  Exchange,  to  Jonathan  Katz,  Secretary, 
Commission,  dated  January  31, 1989;  David  P. 
Semak,  Vice  President-Re^athm.  Paciflc  Stock 
Exchange,  to  Jonathan  Katz,  Secretary,  Commission, 
dated  January  31,  I960;  Ridiard  T.  Chase, 
Philadelphia  Stock  Exchange,  to  Jonathan  Katz, 
Secretary,  Commission,  da^  February  1, 1980;  J. 
Craig  Long,  Vice  President,  General  Counwl  and 
Secretary,  Midwest  Stock  ^change,  to  Jonathan 
Katz,  Secretary,  Commission,  dal^  February  1, 
1989;  Laura  Homer,  Securidea  Credit  Officer.  Board 
of  Governors  at  the  Federal  Reserve  Sjrstem,  to 
Howard  Kramer.  Assistant  Director,  Exchange  and 
Options  Regnlatlcm,  Division  of  Market  Reg^ttcm, 
Commission,  dated  March  8. 1989;  John  S.  Piitto, 
Executive  Vice  President  Compliance,  Nattcmal 
Association  of  Securities  Dealers,  to  Jonathan  Katz, 
Secretary,  Commission,  dated  March  22, 1989;  John 
CaSrey,  Chairman  of  the  Board,  Finandcd  Qa^ng 
ft  Services  Corporation,  to  Secretary  of  the  ' 
Commiarion.  dated  March  27, 1989;  David  Ccdker, 
Vice  President  Mmket  Regulatioa  and  General 
Counsel,  Cincinnati  Stock  Exthcmge,  to  Howard 
Kramer,  Assistant  Director,  Exchange  and  Options 


NYSE  responding  to  the  comment 
letters.* 

The  Commission  has  determined  to 
republirii  the  notice  fcv  comment 
because  of  the  significant  period  of  time 
that  has  lapsed  siSace  the  proposal  was 
initially  published  in  the  Federal 
Register  and  because  of  the  number  of 
comment  letters  that  wwe  received 
concerning  the  pn^osaL 

I.  Self-Regulatory  Oiganizatioa’a 
Statement  of  the  Terms  of  Substance  of 
the  Propoeed  Rule  Change 

The  Exchange  is  proposing  a  new  rule 
that  would  require  all  membw 
organizations  for  which  the  Exchange 
has  been  appointed  the  designated 
examining  authority  (“DEA”)  by  the 
Commission  pursuant  to  Rule  17d-l 
under  the  Act  *  to  submit  requests  for 
extensions  of  time  for  payment  or 
delivery  of  secmrities  to  the  Exchange. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purple  of.  and 
Statutory  Basis  fior,  the  Propoeed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organixation’s 
Statement  of  the  hirpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Authority  to  grant  extensions  of 
time  on  payment  for  purchases  and 
delivery  on  sales  of  securities  is  given 
to  a  registered  national  securities 
exchange  or  a  registered  national 
securities  association  imder  Regulation 
T^  of  the  Federal  Reserve  Board  (“FRB”) 
and  Rule  15c3-3(n)^  under  the  Act 
when  the  self-regulatory  organization 
(“SRO”)  is  satisfied  that  a  creditor 


Regulation,  Division  of  MaAat  Regulation, 
Conunissioo,  dated  July  S,  1989. 

*  See  letter  frooi  James  E.  Buck,  Senior  Vice 
President  and  Secretary,  New  Stock  Exchange, 
to  Mary  Revell,  Branch  Chief.  Exchange  Regulation, 
Division  of  Mwket  Regiilatinn,  Couimtssion,  dated 
May  31, 1989  (responding  to  conunent  letters  by  the 
Cincinnati  Stock  Rxrhsnge,  Midwest  Stock 
Exchengw,  Pacific  Stock  Exchange,  Bartlett  ft 
Company.  Gradison  ft  Company,  tacorporatod  and 
Securities  Settlement  Corporation). 

*  17  CFR  240.17d-l  (1991). 

*  12  CFR  220.4(c)  and  220.8(d)  (1991). 

*  17  CFR  240.19C3-3  (1991). 


(broker/dealer)  is  acting  in  good  faith  in 
making  such  a  request  and  when, 
according  to  the  areditor,  exceptional 
circumstances  warrant  such  action. 

Proposed  new  Rule  434  would  require 
all  member  organizations  for  which  the 
Exchange  has  been  appointed  the  DEA 
by  the  Commission  pursuant  to  Rule 
17d-l  under  the  Act  to  submit  requests 
for  extensions  of  time  for  payment  or 
delivery  of  securities  to  the  Exchange. 

Since  no  FRB  or  Commission 
standards  for  extension  requests  exist, 
each  SRO  that  processes  extensicm 
requests  (other  SROs  include  the 
American,  Cincinnati,  Midwest,  Pacific 
and  Philad^hia  Stock  Exchanges  as 
well  as  the  C^cago  Board  Options 
Exchange  and  the  National  Association 
of  Securities  Dealers)  has  its  own 
parameters  and  procedures  for 
evaluating,  granting,  and  controlling 
extension  requests.  As  a  result, 
acceptable  reasons,  number  of 
extensions  permitted,  special 
limitations  and  restrictions  on 
customers  are  not  uniformly  applied 
and  in  some  cases,  possibly,  not  applied 
at  all.  Therefore,  broker/dealers  can 
apply  for  extensions  from  several  or  all 
SROs  to  circumvent  any  special 
requirements  or  the  maximum  number 
of  extensions  allowed  by  another  SRO 
(i.e.,  while  the  NYSE  restricts  customers 
to  5  extensions  in  12  months,  the  NYSE 
understands  that  some  SROs  allow  more 
extensions  or  have  no  limitations). 

The  Exchange  has  devoted 
considerable  effort  and  expense  to 
develop  a  computerized  extension 
processing  system  which  provides 
significant  regulatory  information  to 
member  orga^zations,  the  Exchange 
and  industry  regulators.  The  Exch^e 
system  contains  specific  criteria 
regarding  acceptable  reasons,  number  of 
days  permitted  per  extension  and  limits 
on  number  of  extensions  permitted  per 
code  and  in  total.  These  criteria 
facilitate  the  prompt  collection  of 
monies  and  securities  due  and  reduce 
exposure  to  losses  for  both  customers 
and  member  organizations.  The 
Exchange  system  generates  daily  and 
monthly  reports  which  provide  member 
organizations  and  Exchmge  staff  a 
means  to  monitor  the  incidence  and 
reasons  for  the  extension,  potential 
abuses,  compliance  vdth  appropriate 
regulations  and  indications  of  possible 
operational  problnns 


*  At  tha  Him  that  the  NYSE  filed  the  propoeed 
rule  change,  the  Boston,  Cincinnati,  Midwest, 
Pacific  and  Philadelpkia  Stock  &(t^angos  and  tira 
National  Association  of  Securities  Daelsn 
processed  Ragulatlcm  T  extension  requests.  See 
Securities  Exchange  Act  Release  No.  26341 
(December  S,  1968),  53  FR  49806  (December  9, 
1988). 
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The  Exchange  has  been  designated  by 
the  Commission  as  the  DEA  for  almost 
all  of  its  members.  This  designation 
places  sole  responsibility  upon  the 
Exchange  for  examining  its  members  for 
compliance  with  industry  financial 
responsibility  rules.  Other  SROs  of 
which  these  broker/dealers  are  members 
are  statutorily  relieved  of  all  such 
responsibilities.  Therefore,  the 
Ex^ange  is  the  only  SRO  in  a  position 
to  monitor  and  efiectively  impose 
restrictions  on  the  extension  of  credit  by 
its  members.  This  is  an  essential 
regulatory  function  that  can  afiect  the 
financial  viability  of  a  firm. 

In  the  NYSE’s  view,  requiring  firms  to 
file  all  extension  requests  with  their 
DEAs  would: 

— ^Facilitate  monitoring  for 
compliance  with  appropriate 
regulations  based  upon  review  of  all 
extensions  requested  by  a  particular 
firm. 

— ^Allow  credit  related  financial 
restrictions  placed  upon  a  member  firm 
to  be  made  based  upon  complete 
information  comprising  all  extensions 
requested. 

— ^Enhance  operational  surveillance, 
e.g.,  excessive  extension  requests  can  be 
an  early  indication  of  back  office 
problems. 

— Ensure  uniform  application  of 
standards  to  all  customers  of  NYSE 
firms  and  uniform  application  of  the 
extension  of  credit  provisions  of  Federal 
Reserve  Board  Regulation  T  and  SEC 
Rule  15c3-3(n). 

— ^Provide  a  valuable  surveillance  tool 
in  detecting  manipulation  and  other 
illegal  trading  activities. 

— ^Provide  the  ability  to  detect 
possible  sales  p^ractice  problems. 

(b)  The  NYSE  believes  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  Rule  17d-l  under  the 
Act  in  that  the  Exchange  has  been 
designated  as  having  responsibility  for 
examining  its  meml^rs  for  compliance 
with  applicable  financial  responsibility 
rules  such  as  Regulation  T  of  the  FRB 
and  Rule  15c3-3  under  the  Act  It  is  also 
consistent  with  section  7(a)  of  the  Act 
in  that  it  is  designed  to  prevent  the 
excessive  use  of  credit  for  the  pxirchase 
or  carrying  of  seciuities  and  supports 
the  puirposes  of  Regulation  T  of  the  FRB. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  have 
an  impact  on  competition  in  that  other 
SROs  will  no  longer  receive  revenue 
from  processing  extension  requests  from 
broker/dealers  which  are  dual  members 
for  which  the  Exchange  has  been 
appointed  DEA.  The  ^change  does  not 
believe  that  such  impact  will  result  in 


a  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  tne  Act.  As  DEA  for 
most  of  its  members,  the  Exchange  is  the 
only  SRO  charged  with  the  duty  to 
oversee  compliance  by  these  broker/ 
dealers  with  financial  responsibility 
rules.  ’The  Exchange  believes  that 
information  gathered  in  processing 
extension  requests  is  essential  in 
carrying  out  its  statutory  oversight 
responsibilities. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  either 
solidted'or  received. 

m.  Date  of  ESectiveneas  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  ffie  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  * 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  wit^eld  ^m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-88- 
35  and  should  be  submitted  by  January 
21, 1993. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  92-31744  Filed  12-29-92;  8:45  ami 
■aaJNQ  CODE  soia^-41 


[Releaae  No.  34-31632;  File  No.  8R-NY8E- 
62-24] 

Solf-Ragulatofy  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Approving  proposed  Rule  Change 
Relating  to  Amendments  to  Warrants 
Listing  Standards  in  Para.  703.12  of  the 
NYSE  Ueted  Company  Manual . 

December  22, 1992. 

On  September  18, 1992,  the  New  York 
Stock  Exchange,  Inc.  (“NYSE”  or 
“Exchange”)  submitt^  to  the  Securities 
and  Exchange  Commission  (“SEC”  or 
“Commission”),  pursuant  to  section 
19(b)(1)  of  the  Seouities  Exchange  Act 
of  1934  (“Act”)  *  and  Rule  19b-4 
thereunder.^  a  proposed  rule  change  to 
amend  the  wcurants  listing  stands^  in 
Paragraph  703.12  of  the  NYSE  Listed 
Company  Manual. 

'The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  31421 
(November  9. 1992),  57  FR  54130 
(November  16, 1992).  No  comments 
were  received  on  the  proposal. 

Paragraph  703.12,  which  governs  the 
NYSE’s  warrant  listing  standards, 
currently  requires  that  each  warrant 
listed  on  the  Exchange  represent  the 
right  to  purchase  at  least  one  share  of 
the  common  stock  of  a  company  whose 
common  stock  is  already  listed  on  the 
NYSE  or  will  be  listed  there 
concurrently  with  that  company’s 
warrants.  ’The  standards  require  that  an 
issuer  have  1,000,000  warrants 
outstanding  and  at  least  400  holders  of 
warrants.’  'The  standards  specify  that 
warrants  should  have  a  minimum  life  of 
one  year,  and  an  aggregate  market  value 
of  at  least  $4  million.  The  present 
standard  also  cap  the  warrants’  exercise 
price:  That  price  cannot  be  more  than 
25%  above  the  market  price  of  the 
underlying  common  stock  at  the  time 
the  warrants  are  issued.  As  an 
alternative,  a  current  premium  of  less 
than  25%  over  the  average  price  of 
common  stock  for  a  3  month  period  may 
be  applied.  Finally,  Paragraph  703.12 


*  IS  U.S.C.  78s(b)(i)  (less). 

*  17  CFR  240.19b-4  (1901). 

*  SSb  letter  horn  James  E.  Buck,  Senior  Vice 
President  and  Secretary,  NYSE  to  Diana  Luka- 
Hopson,  Branch  Chief,  Commission,  dated 
Deramber  8, 1992,  which  clarified  ^  NYSE's 
current  warrants  listing  standards. 
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prohttHts  mors  than  50%  of  a  company's 
e(^ty  from  befrig  in  waitant  fonn. 

Tbs  Exchange  proposes  to  amend 
Paragr^h  703.12  to  permit  the  listing  of 
warrants  representing  the  right  to  buy 
any  security,  not  |ust  comnum  stock. 
Paragraph  703.12,  however,  would 
continue  to  require  that  the  underlying 
security  be  listed,  previously  or 
concurrently,  on  the  NYSE.  The 
proposed  change  would  also  allow 
a  company  to  issue  warrants  for  more, 
or  less,  than  one  share  of  its  securities. 
Amended  para^ph  703.12  would 
specify  that  if  warrants  are  ex«rcisaUe 
into  listed  common  stock,  the  listing  of 
the  warrants  and  the  underlying 
common  stock  is  subject  to  the  NYSE's 
shareholder  approval  policy.* 

The  Exchange  also  prc^KMes  to  delete 
the  strict  numerical  criteria  limiting  the 
warrants’  exercise  price  and  their 
proportion  of  total  equity.  Nevertheless, 
as  amended.  Paragraph  703.12  would 
still  iequire  that  the  NYSE  consider 
these  factors,  including  the  relatianship 
betwemi  the  exercise  price  of  the 
warrants  and  the  price  of  die  underlying 
security  at  the  time  of  issuance;  and  the 
proportion  of  the  issuer’s  total  equity 
that  all  issues  of  warrants  represent,  in 
determining  eligibility  for  listing. 

The  NY^  belies  that  die  proposed 
amendments  will  provide  the  Exdiai^ 
with  greats  flaxibdlity  to  ctmsider  the 
eligibility  for  listing  new  warrant  issues. 
The  NYSE  states  dut  the  proposed  rule 
change  is  consistent  with  section  6(b)(5) 
of  the  Ad  which  requires  exchange 
rules  to  be  designed  to  promote  )ust  and 
equitable  prindples  of  trade,  to  foster 
cooperation  and  coordinadoh  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  informatira  with 
resped  to.  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfed  the  mechanism  of  a  free  md 
open  market  and  a  national  market 
system,  and  in  general,  to  prated 
investors  and  t^  public  idaresL 

Hie  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Ad  and  the 
rules  and  regulatioiu  thereunder 
applicable  to  a  national  seoirities 
exchange  and,  in  particular,  the 
requirements  of  section  6(bHS)  of  the 
Act*  In  particular,  die  Commission 
believes  the  proposal  is  consistent  urith 
the  section  6(bK5)  retirement  that  the 
rules  of  an  exdiange  be  designed  to 
promote  Just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
comdination  with  persons  engaged  in 
regulating,  clearmg,  settling,  processing 


^SeaParagiapb  S1Z4X)  of  NTSEListsd  (tepaay 
Manual 

*  15  U.5.C.  raftb)  (188^ 


informatian  with  rasped  to  and 
facilitating  transadicms  in  securities,  to 
rmnove  impediments  to  and  peded  the 
mechanism  of  a  free  and  open  market 
and  a  ndional  market  systwn  and,  hi 
genwal,  to  proted  investors  and  tl^ 
public  interest 

The  Commission  believes  that 
Paragra{di  703.12,  as  amended,  should 
give  the  NYSE  the  flexibility  it  needs  to 
adapt  to  today’s  rapidly  changing 
marketplace.  In  recent  years,  exdianges 
have  diversified  far  beyond  their 
traditional  base  of  common  stock. 
Allowing  warrants  to  be  issued  on  other 
securities  will  give  the  NY^  greater 
flexibility.*  Its  willingness  to  ust 
warrants  to  buy  fractional  shares  also 
recranizes  and  encourages  innovation.' 
Finally,  deleting  the  ab^uta 
quantitative  standards  for  the  warrants’ 
exwcise  price  should  enable  the  NYSE 
to  make  listing  deciuons  based  on  the 
unique  charaderistics  of  each 
company’s  warrants. 

The  dommission  also  believes  that  the 
remaining  quantitative  standards  and 
qualitative  standards  should  ensure  that 
only  substantial  companies  capable  of 
meeting  their  financial  obligations  are 
eligible  to  have  their  warrants  listed  on 
the  Exchange.  The  criteria  affeded  by 
the  propos^  rule  change  represent  just 
one  part  of  the  overall  regulatory 
framework.  Securities  underlying  the 
warrants  must,  as  before,  be  listed  on 
the  NYSE.  In  addition,  in  order  to  list 
the  warrants,  they  must  meet  the 
warrants  listing  standards.  These 
requirements  help  ensiue  the  quality  of 
the  issuer*  and  the  adequate 
distribution  of  its  securities.*  Moreover, 
the  NYSE  will  still  consider  certain 
fadors,  such  as  the  warrants’  exercise 


*The  Commiuicm  notM,  however,  that  this  rule 
filing  done  not  address  the  regulatory  structure  for 
UMunBts.  The  NYK  ownroDtly  has  a 
rule  proposal  pending  with  the  Conunission 
concwninythe  trading  of  index  wamnts.  See  File 
No.  SR-NYSE-9a-17.  In  additfon,  the  Commission. 
onacasMiy-casabasie.may  decide  that  warrants 
on  certain  types  of  securities,  depending  on  how 
they  are  structured,  may  have  to  comply  with 
certain  customer  protection  rules. 

^The  Annrican  Stock  Exchange  r'Amex”) 
warrant  listing  standards  are  siMl«  to  those 
proposed  Iqr  the  NYSE.  Tha  Amex  standards  permit 
warrants  to  be  issued  on  common  stock  or  o&er 
securitiea  listed  on  the  Amex  or  NYSE.  Amax's  rule 
also  places  no  restriction  on  tha  conversion  ratio. 
See  sea  105  of  the  Amex  Company  Guide. 

■  The  general  listing  criteria  of  Paia.  lOZoftha 
NYSE  Listed  Company  Mamial  moat  diiactly 
measure  tha  (piidity  of  the  issuer.  Para.  102  providas 

must  meet  in  order  to  have  its  securitias  listed  on 
the  NYSE.  Theea  include  tha  sisa  and  earning 
power  of  the  company,  the  market  far  its  securitias. 
eta 

*  Por  eHampia.  as  natad  above.  Fan.  705.12 
estaUiahas  ilaoaa  for  tha  aumbar  of  warrants 
outstanding  end  tha  nuBsher  of  hoMota  of  thoae 
warrants. 


price  and  their  proportion  of  total 
equity,  in  the  listing  decision,  but  the 
absolute  Quantitative  standards  will  be 
deleted.  Inis  should  provide  the  NY^ 
with  greater  flexilulity  in  listing  new 
warrant  issues  without  compromising 
investor  benefits  and  protet^ons.'* 

A  is  therefore  order^,  pursuant  to 
section  19(bH2)  of  the  Act,**  that  the 
proposed  rule  change  (SR-NYSE-92- 
24)  is  approved. 

For  the  Ckuamiasion,  by  the  Dhrisk»  tit 
Mariiet  Ragulatioa,  pursumt  to  delegated 
authority.’* 

JonalfaaB  G.  Kalz, 

Secivtaiy. 

[FR  Doa  92-31646  Filed  12-29-92;  8;4S  am) 
sauMO  coos  seta  at  ii 


[Release  No.  34-31631;  Hie  Noe.  SR-OCC- 
92-21  and  8fMCC-42-04] 

Self-Regulatory  Orgenizatione;  The 
Options  Clearing  Corp^  and  The 
Intermarket  Clearing  C^.;  Order 
Approving  Propoeed  Rule  Changes 
Rating  to  the  Calculation  of 
Additional  Mwgln 

December  22. 1992. 

On  August  5, 1992,  The  Options 
Gearing  Corporation  (’’OCC”)  and  The 
Intermarket  Clearing  Corporation 
(“ICC”)  filed  proposed  rule  changes 
(File  Nos.  SR-OCC-92-21  and  SR-ICC- 
92-04)  with  the  Securities  and 
Exchange  Commission  (“Commission”) 
pursuant  to  section  19(bKl)  of  the 
Securities  Exchange  AxA  of  1934 
(“Act”).*  Notice  of  the  proposal  was 
publi^ed  in  the  Federal  Regieter  on 
October  30, 1992,  to  solicit  comments 
from  interested  persons.*  On  December 
7, 1992,  OCC  and  ICC  each  filed  an 
Amendment  No.  1  to  their  proposal*  No 
comments  were  received.  This  order 
approved  the  proposals. 

I.  Description  of  the  Proposal 

The  piupose  of  the  proposals  is  to 
modify  the  calculaticm  of  additional 
margin  by  OCC's  and  ICC’s  margin 
systems,  the  Theoretical  Intermarket 
Margin  System  (“TIMS”).  The  proposed 
rule  dian^  would  amend  portions  of 
CXX*s  Rules  601  and  602  ai^  ICCs 
Margin  Resolution  to  accomplish  this 
purpose. 


’"By  way  of  compariton.  Amex  doM  not 
explicitly  induda  theae  at  focton  tohe  contidared 
in  ilt  wBirantt  listing  procau.  See,  supra,  note  S. 

”  IS  U.&C.  7Ba(b)(2)  (19881 
**  17  CFR  20(l30-5(aXl2)  (19911 
>  IS  U.S.C  78s(b)(l)  (1988). 

»  Securitias  Exchainga  Act  Rslaaaa  No.  51557 
(October  28. 1982),  57  PR  48202. 

*The  smandmtnts  conoctad  typogmpUcal  anots 
and  were  nmuubstantive  in  natora. 
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A.  Background 

OCC  and  ICC  (sometimes  collectively 
referred  to  in  this  order  as  the  “Clearing 
Corporations*')  require  Clearing 
Members  to  adjust  their  margin  deposits 
with  the  Clearing  Corporations  by  9:00 
a.m.  of  every  business  day  based  on 
calculations  performed  the  previous 
night  by  CXX  and  ICC  using  TIMS 
methodology.^  The  Clearing 
Colorations  impose  a  ma^n 
requirement  on  tne  net  short  positions 
in  each  Clearing  Member  account  and 
give  margin  credits  for  unsegregated 
long  positions.  Under  TIMS,  the  margin 
requirement  or  credit  for  a  net  option 
series  position  in  a  class  groups  that  is 
itself  a  product  groups*  in  a  given 
Clearing  MembOT  accoimt  is  equal  to  the 
premium  margin'  increased  in  the  case 
of  a  negative  Uquidating  value  of 
decreased  in  the  case  of  a  positive 
liquidating  value  by  the  additional 
margin  amoxmt  for  that  class  group. 
Similarly,  the  margin  requirement  or 
credit  for  a  product  group  comprised  of 
two  or  more  class  groups  is  equal  to  the 
algebraic  sum  of  the  premium  margin 
requirements  and  credits  for  the  class 
groups  in  the  product  group  increased 
in  the  case  of  a  negative  liquidating 
value  or  decreased  in  the  case  of  a 
positive  liquidating  value  by  the 
additional  margin  amount  for  the  class 
groups  in  the  product  group. 

The  additional  margin  for  a  class 
group  is  essentially  the  amount  of 
margin  that  would  protect  the  Clearing 
Corporations  from  loss  in  the  event  of  a 
move  in  either  direction  in  the  market 
value  of  the  underlying  interest  by  an 
amount  up  to  or  equal  to  the  mar^n 

«OCC  Rule  605  and  ICC  Rule  503. 

*For  purpoaea  of  OCC  Rulea  601  and  602.  a  ‘'claaa 
group”  conaiata  of  all  put  and  call  options  having 
the  same  underiying  interest  In  the  case  of  OCC 
Rule  602.  a  class  group  also  includes  commodity 
opticma  and  futures  which  are  subject  to  margin  at 
OCX:  because  of  a  cross-margining  program  with  a 
Participating  Conunoditiea  Qear^  Organization. 
Up<m  tne  Commission's  approval  of  File  No.  SR- 
OO&-01-05.  a  class  group  will  include  Index 
Participatiaos  having  the  same  underiying  interest 
{for  notice  of  that  filing,  see  Securities  Exchange 
Act  Rriease  No.  29061  (April  21, 1901),  56  FR 
16142).  In  die  case  of  t^  ICC  Board  R^hidon 
describing  the  calculation  of  margin,  a  class  group 
consists  of,  in  addition  to  put  and  call  securities 
options  having  the  same  underiying  interest  (svhidi 
are  subject  to  margin  at  ICC  because  of  KXTs  cross- 
margining  program  with  (XX:),  commodity  options 
and  futures  relating  to  die  same  underiyir^  interest 
*  A  “product  group”  consists  of  all  class  groups 
having  underlying  interests  that  die  Clearing 
Corporadcms  ^ve  determined  exhibit  price 
correlation  sufficient  to  warrant  margining  on  a 
combined  basis. 

^The  term  “premium  margin”  mearu  die 
liquidating  value  of  the  positions  based  upon 
premium  levels  at  the  close  oi  trading  on  the 
preceding  trading  day. 


interval.*  The  additional  margin  for  a 
product  group  is  essentially  an  amount 
that,  given  the  price  correlation  between 
the  interests  underlying  the  class  groups 
in  the  product  group,  is  calculated  to 

firotect  the  Clearing  Corporations  firom 
OSS  in  the  event  of  the  likely 
combinations  of  moves  in  the  market 
values  of  the  underlying  interests  by  an 
amount  up  to  or  eqiw  to  their 
respective  margin  intervals. 

'TIMS  calculates  additional  margin 
amounts  by  utilizing  options  pricing 
theory  to  c^culate  ^eoietical 
liquidating  values  for  the  net  series 
rations  positions  in  each  class  group. 
Ine  theoretical  liquidating  values  are 
calculated  by  assmning  a  change  in  the 
market  value  of  the  underlying  interest 
within  the  interval  between  the 
previoiu  day’s  closing  market  price  of 
the  underly^  interest  plus  the  margin 
interval  ("upside  price”)  and  the 
previous  day’s  closing  market  price 
minus  the  margin  interval  (“downside 
price").  In  addition  to  the  upside  price 
and  the  downside  price,  theoretics 
liquidating  values  are  calculated  at 
intermediate  points  within  the  interval 
because  some  combinations  of  positions 
can  have  greater  net  theoretical 
liquidating  values  at  an  intermediate 
point  than  at  either  of  the  end  points  of 
the  interval. 

B.  The  Current  TIMS  Additional  Margin 
Methodology  • 

For  a  product  group  comprised  of 
only  one  class  group,  TIMS  currently 
calculates  additions  margins  as  follows. 
Theoretical  liquidating  values  for  the 
class  group  are  calculated:  (1)  For  an 
upside  price,  (2)  for  a  downside  price, 
and  (3)  at  each  intermediate  point 
between  the  upside  price  and  the 
downside  price  that  is  equal  to  an 
exercise  price  for  any  of  the  series  in  the 

•A  “margin  interval”  it  the  maximum  one^lay 
price  movement  against  w^ch  fiie  dealing 
Corporations  desire  to  protect  It  is  determined  for 
each  underlying  interest  bated  on  an  analysis  of  the 
volatility  in  the  maricat  fix  die  underlying  interest 
*The  description  of  the  additional  mar^ 
calculatioa  in  this  proposed  rule  diange  does  not 
include  a  description  of  the  short  option 
adjustment  The  short  option  adjustment  is 
essentially  a  refinement  of  the  additional  margin 
calculation  whidi  is  intended  to  assure  thatllMS 
requires  a  minimum  amount  of  additional  margin 
with-respect  to  certain  net  short  posittoru  in  deep 
out-of-the-money  options.  OCC  and  IOC  both  have 
proposed  to  modify  die  short  option  adjustment  as 
set  forth  in  File  No.  SR-OCX}-91-12  (for  nodce  of 
filing,  see  Securities  Exchange  Act  Rdease  No. 
29445  (July  17, 1991),  56  FR  34083)  and  in  File  No. 
SR-^OC-92-03  (for  ri^ca  of  filing,  see  Securities 
Exchange  Act  Rdease  No.  31181  (September  14. 
1992).  57  FR  43759)  both  of  udiidi  are  currendy 
pending  before  die  Commission.  The  two  rule 
changes  that  are  die  subject  of  this  notice  do  not 
propose  to  diange  die  method  of  calculating  the 
short  option  adjustment 


class  grrap.**  The  variation  between 
each  of  these  liquidating  values  and  the 
applicable  premitim  margin  requirement 
or  credit  is  determined.  Tlie  largest 
variation,  whether  representing  a 
margin  credit  or  requirement,  in  the 
event  of  a  rise  in  the  market  value  of  the 
underlying  interest  (“upside  variation”) 
and  the  largest  variation,  whether 
representing  a  margin  credit  or 
requirement,  in  the  event  of  a  decline  in 
the  market  value  of  the  underlying 
interest  (“downside  variation”)  are 
identified.  The  additional  mar^ 
requirement  is  equal  to  whichever  of  the 
upside  variation,  the  downside 
variation,  or  the  alternative  minimum 
additional  margin  requirement 
represents  the  largest  margin 
requirement** 

For  a  product  group  comprised  of  two 
or  more  class  groups,  TIMS  currently 
calculates  additional  margin  as  follows. 
Any  class  group  upside  variation  or 
downside  variation  that  represents  a 
margin  credit  is  reduced  by  a  percentage 
specified  by  the  Clearing 
Corporations.**  The  upside  variations  in 
the  product  group  are  added  together  to 
produce  a  net  upside  variation  and  the 
downside  variations  in  the  product 
group  are  added  together  to  produce  a 
net  downside  variation.  The  additional 
margin  requirement  is  equal  to 
whichever  of  the  net  upside  variation, 
the  net  downside  variation,  or  the 
alternate  minimum  additional  margin 
requirement  represents  the  largest 
margin  requirement 

’"The  cunent  TIMS  fystam  ium  actual, 
axdunge-listed  axendaa  prices,  as  distinct  fram 
OOC-generatad  theofstical  exesdsa  pricss.  for  tbs 
intermediate  points  on  tiie  maigin  interval. 
Telephone  conversation  betiveen  Jamas  C  Yong. 
Deputy  General  Counsel,  OOC,  and  Thomas  C  Etter, 
Jr.,  Attorney,  Division  of  Marimt  Regulation 
("Division’^.  Commission  (December  17, 1992). 

**  The  alternative  minimum  additional  maigin 
requirement  essentially  assures  tiiat  TIMS  requires 
a  minimum  amount  of  additicmal  maigin  even  in 
situations  as  where  accounts  are  folly  hedged  (i.e., 
accounts  in  ndikh  the  value  of  the  unsegregat^ 
long  positions  equals  or  exceeds  tiie  value  ^  die 
short  positions).  The  alternative  minimum 
additicmal  mar^  calculation  is  described  in 
Securities  Exdumge  Act  Release  No.  29990 
(November  28, 1991),  56  FR  61455  (File  Nos.  SR- 
(XX}-01-18  and  SR-ICC-Ol-Ol)  (order  ^proving 
proposed  rule  changes  whidi  provide  for  an 
dternative  minimum  additional  margin 
requirement).  The  two  rule  changes  that  are  tiie 
subject  of  this  order  do  not  propose  any  diange  in 
the  altamativa  minimum  additional  margin 
calculation. 

**This  percentage  is  determined  on  the  basis  of 
studies  of  the  price  correlations  of  the  underlying 
interests  in  the  produd  group.  For  example,  OOC 
currently  has  edablished  the  percentage  for  tiie 
stod:  option  produd  group  at  70%  and  has 
estaUidied  percentages  tiiat  range  from  5%  to  30% 
for  tiie  various  non-e^ty  option  produd  groups. 
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C.  The  Revised  TIMS  Additional  Margin 
Methodology'^ 

Internal  reviews  of  TIMS  have  led  the 
Clearing  Corporations  to  conclude  that 
TIMS  will  generate  additional  margin 
requirements  that  more  accurately 
reflect  the  risk  to  each  Clearing 
Corporation  presented  by  the  positions 
in  a  product  group  in  an  account  if  the 
variations  relating  to  all  intermediate 
points  between  the  upside  price  and  the 
downside  price  in  the  class  group  or 
groups  in  die  product  group  are  taken 
into  account  in  making  the  product 
group  additional  margin  calculation.  As 
described  above,  the  current  TIMS 
additional  margin  methodology  uses 
only  the  upside  variation  and  the 
downside  variation  (i.e.,  for  each  class 
group,  only  the  largest  of  the  variations 
in  the  event  of  a  rise  or  a  decline  in  the 
market  value  of  the  interest  underlying 
the  class  group)  in  making  the  product 
group  ad^tional  margin  ^culation.  It 
is  therefore  possible  that  the  upside 
variation  for  one  class  group  in  the 
product  group  may  correspond  to  the 
upside  price  for  that  class  group  while 
the  upside  variation  for  another  class 
group  in  the  product  group  may 
correspond  to  an  intermediate  point 
between  the  upside  price  and  the 
market  value  of  the  imderlying  interest. 
In  combining  these  two  upside 
variations  to  generate  a  net  upside 
variation  for  &e  product  group,  the 
current  TIMS  methodology  is  implicitly 
assuming  that  these  market  moves  in  the 
two  class  groups  are  likely  to  occur 
simultaneously.  However,  given  the  fact 
that  the  class  groups  within  the  product 
group  exhibit  price  correlation,  it  is 
unlikely  that  the  upside  variation  for 
one  class  group  will  correspond  to  the 
upside  price  for  that  class  group  while 
at  the  same  time  the  upside  variation  for 
another  class  group  will  correspond  to 
an  intermediate  point  between  the 
upside  price  and  the  market  value  of  the 
xmderl^g  interest. 

Additional  margin  calculations  which 
combine  upside  variations  or  downside 
variations  resulting  firam  points  other 
than  the  upside  or  downside  prices  of 
the  respective  class  groups  do  not  occur 


'*OGC  aod  IOC  hava  each  repraaented  to  the 
Ccmiinission  that  the  propoaed  modlficaticiM  to  the 
TIMS  methodology  never  reault  in  an 

additional  margin  calculation  that  U  leas  than  the 
additional  margin  amount  cunently  being 
calculided  by  TIMS.  Letteia  Cram  Jmes  C  Yong, 
Deputy  General  Counael,  OOC,  to  Jany  W. 


frequently  because  the  upside 
variations  and  downside  variations  in 
most  class  groups  generally  correspond 
to  their  respective  imside  prices  and 
downside  prices.  When  such  a  situation 
does  occur,  however,  the  resulting 
additional  margin  amount  for  the 
product  group  as  a  whole  may  either 
overestimate  or  tmderestimate  the  risk 
presented  by  the  positions  in  the 
product  group.^*  For  example,  if  the 
additional  margin  requirements  for  each 
of  two  class  groups  results  from  the 
class  groups’  upside  variations  and  if 
the  two  v^ations  relate  to  different 
points  in  their  respective  margin 
intervals,  adding  tne  two  reqtiirements 
will  produce  an  overestimated 
additional  margin  requirement  for  the 
product  group  because  both 
requirements  are  unlikely  to  occur 
simultaneously.  Similarly,  if  one  class 
group  has  an  additional  margin 
requirement  resulting  &x)m  its  upside 
variation  and  another  has  an  admtional 
margin  credit  resulting  from  its  upside 
variation  and  if  the  two  upside 
variations  relate  to  different  points  in 
their  respective  margin  intervals, 
offsetting  the  reqiiirement  and  the  credit 
will  produce  an  underestimated 
additional  margin  amoxmt  for  the 
product  group  because  the  requirement 
and  the  credit  are  unlikely  to  occur 
simultaneously. 

The  proposed  changes  to  OCC  Rules 
601  and  602  and  to  the  ICX!  Margin 
Resolution  would  minimize  the 
likelihood  of  such  misestimations  by 
using  the  variations  relating  to  all 
intermediate  points  between  the  upside 
price  and  the  downside  price  in  each 
class  group  in  making  product  group 
additional  margin  calculations.  Instead 
of  using  the  exercise  prices  of  all  series 
in  each  class  group  as  the  intermediate 
points  for  admtional  margin  calculation 
purposes,  the  interval  between  the 
upside  price  and  the  downside  price  for 
each  class  group  would  be  divided  into 
a  fixed  number  of  subintervals,  and  the 
points  between  the  subintervals  would 
be  used  as  the  intermediate  points.^*  As 


'*OCC  haa  rapreaoited  that  auch  additional 
margin  calculations  occur  in  lest  dian  S%  of  all 
additional  margin  calculations. 

**  As  {vevioutly  stated,  dra  Clearing  Corporatimu 
have  represented  to  die  Cammissicm  mat  their  effort 
to  mlnimiae  the  likelihood  of  such  misestimations 
of  the  risk  presented  will  never  result  in  an 
additional  margin  calculation  that  is  leas  than  the 
additional  ma^in  amount  currendy  being 
calculated  by  TIMS.  Supra,  nota  13. 

**  OOC  Rule  601  would  divide  die  interval 
between  the  upside  price  and  die  doemside  {vice 


for  equity  options  into  tan  subintervals.  This  would 
Carpenter,  Branch  Chiaf,  Division,  Ccmimiasion  result  in  e^t  intermediate  points,  the  upside  price, 
(December  21, 1092)  and  from  James  C  Yong,  and  the  downsida  price  being  used  for  additio^ 

^  Deputy  Genmal  Counsel,  ICC,  to  Jerry  W.  Carpenter,  margin  calculation  purposes.  The  centerpoint. 

Branch  Chief,  Diviaicm,  Commission  (December  21,  representing  no  movement  in  the  moricet  price  of 
1092)  the  undertyiiig  interest,  would  never  genmte  an 


a  result,  all  class  groups  in  a  product 
group  would  have  an  equal  number  of 
intermediate  points.  The  variations  for 
each  set  of  corresponding  points  would 
be  algebraically  added  together  to 

Snerate  a  set  of  ten  net  variations  for 
e  equity  option  product  group  and 
twenty  net  variations  for  the  non-equity 
option  product  groups.^'  The  additionu 
margin  requirement  for  a  product  group 
womd  the  largest  of  any  of  the  net 
variations  representing  a  margin 
requirement  or  the  alternative 
additional  margin  requirement. 

n.  Discussion 

The  Commission  believes  that  the 
proposals  are  consistent  with  the  Act 
and  particularly  with  section  17A  of  the 
Act.**  Sections  17A(b)(3)  (A)  and  (F)  of 
the  Act  provide  that  a  clearing  agency 
and  its  niles  must  be  designed  to  assure 
the  safeguarding  of  securities  and  funds 
in  its  custody  or  control  or  for  which  it 
is  responsible.**  Those  sections  also 
require  that  a  clearing  agency  and  its 
rules  be  designed  to  mcilitate  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
to  protect  investors  and  the  public 
interest.  As  discussed  below,  the 
Commission  believes  that  the  proposals 
enhance  the  Clearing  Corporations’ 
ability  to  meet  their  statutory 
obligations  with  respect  to  their 
automated  margin  systems. 

Internal  reviews  of  TIMS  have  led  the 
Clearing  Corporations  to  conclude  that 
the  risks  presented  by  the  positions  in 
a  clearing  member’s  account  can  be 
more  accurately  measured  if  more 
intermediate  points  between  the  upside 
price  and  the  doumside  price  in  each 
class  ^up  are  taken  into  consideration 
in  mai^g  the  additional  margin 


additional  margin  requirament  m  cradit  Additional 
margin  calcolationa  for  equity  options  ore  currentiy 
pmfonned  using  an  average  of  four  intermediate 
points  tiiat  represent  twra  upside  and  two  downsida 
exercise  prices.  Similarly,  OCC  Rule  602  would 
divide  the  interval  between  the  upside  price  and 
the  downside  price  for  non-equity  options  into 
twenty  subintervals.  This  would  result  in  eighteen 
intermediate  points,  the  upside  price,  and  the 
downside  price  being  used  for  additional  margin 
calculation  purposes.  Additional  margin 
calculatkms  for  non-equity  options  are  currently 
perfmmed  using  an  average  of  ten  intermediate 
points  tiiat  represent  five  upside  and  five  downsida 
exercise  prices.  IOC's  Margin  Resolution  also  would 
divide  the  interval  between  the  upside  price  and 
the  doivnside  {nice  for  options  into  twenty 
subintarvals  resulting  in  eighteen  intarmadiats 
points,  the  upside  price,  and  the  downside  price 
being  used  tm  additional  margin  calculation 
purposes. 

'^Variations  representing  margin  crediu  are 
reduced  in  the  soma  way  ihai  margin  credits  hom 
upside  variatioiu  and  dowiuida  variations  are 
currently  reduced.  Sea  footnote  11  and 
accompanying  text 

'*19  U.S.C  76q-l  (1968). 

'•15  U.S.C.  78q-l(bK3)  (A)  and  (F)  (1966). 
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calculation  for  the  product  group. 
Accordingly,  the  Clearing  Corporations 
believe  that  the  proposals  will  generate 
’’additional  margin”  requirements  that 
will  more  accurately  reflect  the  "true 
risk”  to  each  Clearing  Corporation. 

These  proposals  are  designed  to  fine 
time  the  existing  TIMS  margin  system, 
rather  than  make  major  modifications 
which  would  result  in  significant 
changes  in  the  amount  of  clearing 
margin  posted  by  members.  In  fert,  (XX3 
has  assured  the  Commission  that  with 
respect  to  clearing  margin,  both  on  an 
aggregate  basis  and  on  a  member-by¬ 
member  basis,  these  proposed 
modifications  to  the  existing  margin 
system  will:  (1)  In  most  cases  cause  no 
changes  in  margin  levels  and  (2)  in 
those  cases  where  changes  occnir,  it  will 
generally  cause  an  increase  in  margin 
requirements  reflecting  potential 
exposure  to  OCC  that  will  now  be 
addressed. 

In  view  of  the  foregoing,  the 
Commission  believes  that  by  modifying 
TIMS  to  increase  the  numbers  of 
intermediate  points  used  in  the 
calculation  of  additional  margin,  these 
proposals  provide  each  Clearing 
Corporation  with  a  more  accurate 
measure  of  the  clearing  margin  needed 
to  cover  the  calculated  levels  of  risks 
and  ultimately  the  risk  of  member 
default  Therefore,  the  proposals  are 
consistent  with  the  Clearing 
Corporations’  statutory  obligations 
under  sechon  17  A. 

in.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  believes  that  the  proposals 
are  consistent  with  the  requirements  of 
the  Act,  particularly  with  section  17A  of 
the  Act.  and  the  rules  and  regulations 
thereunder. 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.^°  that  the 
proposed  rule  changes  (File  Nos.  SR- 
OCC-92-21  and  SR-ICC-92-04)  be,  and 
hereby  are,  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*’ 

Jonathan  G.  Katz, 

Secrefoiy. 

(FR  Doc.  92-31645  Filed  12-29-92;  8:45  am] 
BILUNa  COOE  aOKHM-M 


“15  U.S.C  78»(b)  (1988). 

17  CFR  200.30-3(aXl2)  (1991). 


[Rel— ae  Na  34-^1635;  File  No.  8R-P8E- 
92-36] 

SoH  Rogufartofy  Orgwiliatlons;  Rling 
and  Ordar  Chanting  Accalaratad 
Approval  o>  Propoaad  Ruia  Change  by 
the  Pacific  Stock  Exdwnga,  Inc., 
Relating  to  an  Extanalon  of  the 
Exchange’a  Lead  Market  Syatem  Pilot 
Program 

December  22, 1992. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),*  notice  is  hereby  given  that  on 
October  28. 1992,  the  Pacific  Stock 
Exchange,  Inc.  ("PSE”  or  "Exchange”) 
filed  with  the  Securities  Exchange 
Ckimmission  ("Commission”)  the 
proposed  rule  change  as  described  in 
Items  I,  n  and  ni  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  proposes  to  extend  its  Lead 
Market  Maker  ("LMM”)  System  pilot 
program  through  September  30, 1993. 
The  Exchange’s  LMM  System 
supplements  the  standard  PSE  options 
trading  pit  by  establishing  LMMs  for 
certain  options  classes.  The  Exchange 
has  proposed  amendments  to  its  LMM 
system  is  several  separate  filings;  * 
however,  the  Commission  at  this  time 
only  is  considering  an  extension  of  the 
existing  LMM  system. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  finr,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of. 
and  statutory  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  sections  (A),  (B),  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 


’  15  U.S.C  78((b)(l)  (1982). 

*See  SacuiitiM  Exchange  Act  Release  No.  29055 
(April  5. 1091),  58  FR  14959  D'ye  Na  SR^’SE-Ol- 
08):  SR-PSE-ei-oe,  Amendment  Na  1.  See  also 
SR-PSE-93-35. 


(A)  Self-Regulatory  Organizatioxi’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tne  Proposed  Rule 
Change 

On  January  17, 1990,  the  Commission 
approved,  on  a  pilot  basis,  a  PSE 
proposal  to  establish  an  LMM  system  in 
order  to  enhance  the  ability  of  the 
Exchange  to  compete  in  a  multiple 
trading  environment.’  The  Exchange’s 
LMM  system  is  designed  primarily  for 
new  options  classes  and  options  classes 
with  comparatively  low  volume.  Under 
the  existing  pilot  program,  members 
appointed  as  LMMs  assume 
responsibilities  and  acquire  rights  in 
their  appointed  options  classes  beyond 
the  obligations  and  rights  of  market 
makers  that  trade  in  the  same  options 
class.  In  addition  to  the  normal 
obligations  of  a  market  maker,  the  IMM 
must  assume  additional  obligations 
designed  to  strengthen  the  market 
making  in  the  designated  options  class. 
The  LMM,  among  other  things,  is 
responsible  for  ensuring  the  accurate 
dissemination  of  market  quotations, 
determining  the  algorithm  for  the  PSE’s 
Auto-Quote  System,  assuring  that  each 
market  quotation  is  honored  consistent 
with  minimum  obligations  established 
by  Exchange  rules,  and  must  participate 
in  applicable  automatic  execution 
systems.  Moreover,  an  LMM  roust  be 
present  at  the  trading  post  for  his  LMM- 
designated  options  class  throughout 
every  trading  day.* 

The  (Commission  initially  approved 
the  LMM  pilot  program  to  continue  for 
eighteen  months  to  July  31, 1991.* 
'Thereafter,  the  Commission  granted  two 
extensions  to  the  pilot  program:  One  for 
one  year;  to  July  31, 1992;  *  the  other  for 
three  months,  to  Oikober  31, 1992.*  Tlie 
Exchange  now  seeks  an  additional 
extension  of  the  pilot  program  to 
September  30, 1M3. 

The  Exchange  requests  the  proposed 
extension  for  the  following  reasons. 
First,  the  Exchange  has  submitted  to  the 
Commission  a  separate  rule  filing  that 
would  amend  PSE  Rule  6.82,  governing 
the  LMM  system.*  At  the  present  time, 
additional  rule  filings  pertaining  to  the 
LMM  system  are  pending  Comr^ssion 
approval.*  Tlierefore,  the  Exchange 


’  S«e  SacuiitiM  Exchange  Act  Release  No.  27831 
(January  17, 1990),  55  FR  2462. 

*  See  Securities  Exchange  Act  R<4ease  Na  27631 
(January  17, 1990),  55  FR  2462  (approving  SR-4*SE- 
91-22). 

*  See  Securities  Exchange  Act  Relaase  Na  29475 
(July  23. 1991),  56  FR  36183  (approving  SR-PSE- 
91-22). 

*  See  Securities  Exdianga  Act  Release  No.  31063 
(August  21, 1992),  57  FR  39255  (approving  Sl- 
PSE-92-27). 

’See  note  2,  supra. 

•Id. 
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requests  the  extension  in  order  to 
evaluate  the  system  in  light  of  the 
pending  rule  filings,  if  approved. 

Second,  the  Comi^ssion  approved,  in 
June  1992,  a  PSE  proposal  to  restructure 
certain  options  committees  of  the 
Exchange.  Under  the  proposal,  the  LMM 
Appointment  Committee  was  abolished 
and  its  former  responsibilities  were 
assumed  by  the  Options  Allocation 
Committee  and  the  Options 
Appointment  Committee.  The  Exchange 
also  seeks  the  extension  to  evaluate  and 
refine  this  restructuring. 

The  PSE  believes,  based  on  the  pilot’s 
performance,  that  the  LMM  system  is 
viable  and  effective  and  that  an 
uninterrupted  continuation  of  the  pilot 
program  is  warranted  based  on  the 
^  importance  of  maintaining  the  quality 
and  efficiency  of  the  Exchange’s 
markets.  'The  Exchange,  rather  than 
seeking  permanent  approval  of  the  pilot, 
however,  proposes  one  additional 
extension  of  the  pilot  program  in  order 
to  be  able  to  better  evaluate  the 
effectiveness,  impact,  and  merits  of  the 
LMM  program  as  well  as  any  benefits  to 
the  public  that  may  ensue  fi'om  the 
operation  of  the  pilot  pro^am. 

The  PSE  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)(5)  of  the  Act  in  that  it  will  facilitate 
securities  transactions,  enhance 
competition,  and  promote  the  protection 
of  investors  and  the  public  interest. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  imposed  a 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

*1110  Exchange  has  requested 
accelerated  approval  of  the  proposed 
rule  change  pursuant  to  section  19(b)(2) 
of  the  Act  so  that  the  LMM  pilot 
program  can  continue.  The  Commission 
finds  that  the  proposed  rule  change  to 
extend  the  pilot  program  until 
September  30, 1993  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6  and  the  rules 


and  requirements  thereunder.*  The 
Commission  concludes,  as  it  did  when 
approving  the  commencement  of  the 
pilot  program,  that  the  PSE  proposal 
may  enhance  the  market-mddng 
mechanism  on  the  PSE,  thereby 
improving  the  markets  for  list^  options 
on  the  E}^ange.  Specifically,  the 
Commission  believes  the  LK^  pilot 
program  may  improve  the  PSE’s  maricet 
makmg  capabilities  by  creating  long¬ 
term  comi^tments  to  options  classes. 
Moreover,  the  pilot  program  will 
continue  with  adequate  due  process 
safeguards  in  the  LMM  selection  and 
termination  procedures  and  retain 
procedures  tnat  prevent  the  misuse  of 
material  non-public  LMM  information 
by  either  an  LMM  or  a  hroker-dealer 
affiliated  with  an  LMM. 

'The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register  because  the  PSE  has 
not  indicated  that  there  have  been  any 
problems  associated  with  the  operation 
of  the  LMM  system.  In  addition,  while 
the  Commission  believes  good  cause 
exists  to  approve  the  extension  of  the 
pilot  program  on  an  accelerated  basis  to 
allow  it  to  continue,  the  Commission  is 
currently  reviewing  a  report  prepared  by 
the  PSE  relating  to  the  status  and 
operation  of  the  pilot  program. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washin^on,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
January  21, 1993. 


It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,*°  that  the 
proposed  rule  change  (SR-PSE-92-36) 
is  approved  and,  accordingly,  the  Lead 
Market  Maker  pilot  program  is  extended 
until  September  30, 1993. 

For  the  Cknmniuion,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretoiy. 

(FR  Doc.  92-31742  Filed  12-29-92;  8:45  am) 
MUMO  cooe  aoie-oi-M 


SMALL  BUSINESS  ADMINISTRATION 
[UcwwM  MMR»-S2651 

Pacific  Capital  Fund;  Licanaa 
Surrandar 

Notice  is  hereby  given  that  Pacific 
Capital  Fund,  ("Pacific  Capital"),  675 
Mariner’s  Island  Blvd.,  San  Mateo, 
California,  94404,  has  surrendered  its 
license  to  operate  as  a  small  business 
investment  company  under  the  ^mall 
Business  Investment  Act  of  1958,  as 
amended  ("the  Act").  Pacific  Capital 
was  licensed  by  the  Small  Business 
Administration  on  July  27, 1981. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  regulations 
promulgated  thereunder,  the  surrender 
of  the  license  was  accepted  on 
December  8, 1992,  and  accordingly,  all 
rights,  privileges,  and  fianchises  derived 
therefiom  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  December  22, 1992. 

Wayne  S.  Foren, 

Associate  Administrator  for  Investment. 

[FR  Doc.  92-31628  Filed  12-29-92;  8:45  ami 
BILUNO  CODE  •02S-01-M 


Region  V  Advisory  Council;  Public 
Meeting 

The  U.S.  Small  Business 
Administration  Region  V  Advisory 
Council,  located  in  the  geographical 
area  of  Cleveland,  will  hold  a  public 
meeting  horn  9  a.m.  to  12  noon  on 
Friday,  January  29, 1993  at  the  U.S. 
Small  Business  Administration,  1111 
Superior  Avenue,  suite  630,  Cleveland, 
Ohio,  to  discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Norma  M.  Nelson,  District  Director,  U.S 
Small  Business  Administration,  1111 


15  U.S.C  78f(b)(5)  (19S2). 


’"15  U.S.C.  78»(b)(2)  (1982). 
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Superior  Avenue,  suite  630,  Cleveland, 
Ohio  44114-2507,  (216)  522-4180  EXT 
107. 

Dated:  December  23, 1992. 

CajToIine  ).  Beeson, 

Assistant  Administrator.  Office  of  Advisory 
Cknincils. 

(FR  Doc.  92-31627  Filed  12-29-92;  8:45  am] 
BnXING  COOK  W»S-01-M 

DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Hied  During  the  Week  Ended 
December  IB,  1992 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  48554 
Date  filed:  December  14. 1992 
Parties:  Members  of  the  International 
Air  Transportation  Association 
Subject:  Telex — Comp  Reso.  024F — 
Iceland  Local  Currency  Fare  Changes 
Proposed  Effective  Date:  January  1, 1993 
Docket  Number:  48555 
Date  filed:  December  14, 1992 
Parties:  Members  of  the  International 
Air  Transportation  Association 
Subject:  Comp  Mail  Vote  603  Amend 
Rounding  Units  for  Mexico 
Proposed  Effective  Date:  January  1, 1993 
Docket  Number:  48558 
Date  filed:  December  16, 1992 
Parties:  Members  of  the  International 
Air  Transportation  Association 
Subject:  Telex — Resolution  024f — 
Sweden  Local  Currency  Fare  Changes 
Proposed  Effective  Date:  January  3, 1993 
Docket  Number:  48561 
Date  filed:  December  18. 1992 
Parties:  Members  of  the  International 
Air  Tran::port  Association 
Subject:  Telex — ^TC23  Mail  vote  606 
Middle  East — ^TC3  fares 
Proposed  Effective  Date:  December  24, 
1992 

Phyllis  T.  Kaylor, 

Chief.  Documentary  Services  Division. 

(FR  Doc.  92-31616  Filed  12-29-92;  8:45  am] 
BIUJNG  COOK  4S10-6S-M 

Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  RIed  Under 
Subpart  Q  During  the  Week  Ended 
December  18, 1992 

The  following  Applications  for 
Certificates  of  ^blic  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  Q  of 
the  Department  of  Transportation’s 
Procedural  Regulations  (See  14  CFR 


302.1701  et  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  proradures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  48549. 

Date  filed:  December  11, 1992. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  8, 1993. 

Description:  Application  of  Time  Air 
Sweden  AB,  d/b/a  Air  Sweden, 
pursuant  to  Section  402  of  the  Act 
and  subpart  Q  of  the  Regulations 
applies  for  an  initial  foreign  air  carrier 
permit  authorizing  it  to  engage  in 
foreign  charter  air  transportation  of 
persons  and  property  firom  a  point  or 
points  in  Denmark,  Norway  and 
Sweden  to  a  point  or  points  in  the 
United  States.  In  addition.  Air 
Sweden  requests  authority  to'  operate 
charter  services  between  ^1  points  in 
the  United  States  and  points  not  in 
Denmark.  Norway  or  Sweden,  or  in 
the  United  States  pursuant  to  part  212 
of  the  Department’s  Economic 
Regulations. 

Docket  Number:  45723. 

Date  /j7ed;  December  18, 1992. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope;  January  15, 1993. 

Description:  Application  of  Transportes 
Aereos  Ejecutivos,  S.A.  de  C.V., 
pursuant  to  section  402  of  the  Act  and 
subpart  Q  of  the  Regulations,  applies 
for  Amendment  of  its  Foreign  Air 
Carrier  Permit,  to  permit  TAESA  to 
engage  in  the  scheduled  air 
transportation  of  persons,  property 
and  mail  on  the  scheduled 
combination  route:  Zacatecas,  Mexico, 
on  the  one  hand,  and  Los  Angeles, 

CA,  on  the  other  hand. 

Phyllis  T.  Kaylor, 

Chief,  Documentary  Services  Division. 

(FR  Doc.  92-31617  Filed  12-29-92;  8:45  am] 
BUUNG  CODE  4aiO-S2-M 

Coast  Guard 
(COD  92-075] 

Towing  Safety  Advisory  Committee 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463;  5  U.S.C.  App.  I),  notice 


is  hereby  given  of  a  meeting  of  the 
Towing  Safety  Advisory  Committee 
(TSAC)  and  Subcommittees.  A 
preliminary  meeting  of  the  TSAC 
Subcommittees  will  be  held  on 
Wednesday.  January  13, 1993,  in  room 
2415  of  U.S.  Coast  Guard  Headquarters. 
This  meeting  is  scheduled  to  run  finm 
3  p.m.  to  4  p.m.  Attendance  is  open  to 
the  public.  The  full  Committee  meeting 
will  be  held  on  Thursday,  January  14, 
1993,  from  8:30  a.m.  to  12  noon  in  the 
same  room.  This  meeting  is  also  open  to 
the  public.  The  agenda  follows: 

1.  Subcommittee  Reports 

a.  Personnel  Manning  and  Licensing 

b.  Tug-Barge  Construction, 
Certification  and  Operations 

c.  Personnel  Safety  and  Workplace 
Standards 

d.  Oil  Pollution  Act  of  1990 
Implementation 

2.  Other  Topics  of  Discussion 

With  advance  notice,  and  at  the 
discretion  of  the  Chairman,  members  of 
the  public  may  present  oral  statements 
at  the  meeting.  Persons  wishing  to 
present  oral  statements  should  notify 
the  TSAC  Executive  Director  no  later 
than  the  day  before  the  meeting. 

Written  statements  or  materials  may 
be  submitted  for  presentation  to  the 
Committee  at  any  time;  however,  to 
ensure  distribution  to  each  Committee 
member,  20  copies  of  the  written 
material  should  be  submitted  to  the 
Executive  Director  by  January  8, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  CDR 
Robert  Letoumeau,  Executive  Director, 
Towing  Safety  Advisory  Committee, 
room  1300,  U.S.  Coast  Guard 
Headquarters  (G-MTH-4),  2100  Second 
Street,  SW.,  Washington,  DC  20593- 
0001,  (202)  267-2997. 

Dated:  December  21, 1992. 

R.C.  North. 

Acting  Chief.  Office  of  Marine  Safety,  Security 
and  Environmental  fiotection. 

(FR  Doc.  92-31592  Filed  12-29-92;  8:45  am] 

BIUJNG  CODE  4010-14-M 

Federal  Highway  Administration 

Intelligent  Vehicle-Highway  Society  of 
America;  Public  Meetings 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Intelligent  Vehicle- 
Highway  Society  of  America  (FVHS 
AMERICA)  will  hold  meetings  of  its 
Coordinating  Council  on  January  27  and 
January  28  and  of  its  Boa^  of  Directors 
on  February  22, 1993.  IVHS  AMERICA 
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provides  a  forum  for  national  discussion 
and  recommendations  on  IVHS 
activities  including  programs,  research 
needs,  strategic  planning,  standards, 
international  liaison,  and  priorities.  The 
charter  for  the  utilization  of  IVHS 
AMERICA  establishes  this  organization 
as  an  advisory  committee  under  the 
Fedwal  Advisory  Committee  Act,  5 
U.S.C  App.  2,  when  it  provides  advice 
or  recommendations  to  DOT  officials  on 
IVHS  policies  and  programs.  (56  FR 
9400,  March  6, 1991). 

DATES:  The  Coordinating  Council  of 
IVHS  AMERICA  will  meet  on  January 
27,  horn  1  p.m.  to  5  p.m.,  and  on 
January'28, 1993,  firom  8:00  a.m.  to  4 
p.m.,  c.t  Ibe  session  is  expected  to 
focus  on:  (1)  Report  from  the 
Coordinating  Council  Committee 
Review  (Sunset/Sunrise)  Task  Group, 

(2)  Technical  Committee  Reports,  (3) 
International  Update,  (4)  Systrais 
Architecture  Program  Update,  (5) 
Automated  Highway  System  Update,  (6) 
Preliminary  Planning  for  the  next 
Tactical  Plan,  and  (7)  Other  technical 
activities  of  IVHS  AMERICA. 

The  Board  of  Directors  will  meet  on 
February  22, 1993,  firom  8:30  a.m.  to  4 
p.m.,  c.t.  The  session  is  expected  to 
focus  on:  (1)  Coordinating  Cotmdl 
report.  (2)  Discussion  of  IVHS 
AMERICA  annual  planning  schedule 
and  process.  (3)  Report  of  the 
Coordinating  Council  Committee 
Review  (Sunset/Sunrise)  Task  Group, 

(4)  Report  of  the  International  Liaison 
Committee,  and  (5)  Nominating 
Committee  presentation  of  proposed 
nominations  for  Board  of  Directors  and 
Coordinating  Council  members.  All  of 
the  meetings  are  open  to  the  general 
public. 

ADDRESSES:  The  Grand  Kempinski 
Dallas,  15201  Dallas  Parkway,  Dallas, 
Texas  75248. 

FOR  FURTHER  MFORMATHM  CONTACT: 

Mr.  Lyle  Saxton,  FHWA,  HSR-1,  6300 
Georgetown  Pike,  McLew,  VA,  22101, 
(703)  285-2021,  office  hours  are  firom 
7:30  a.m.  to  4  p.m,  e.t.,  Monday  through 
Friday,  except  for  legal  holidays;  or  Dr. 
James  Costantino,  IVHS  AMERICA. 

1776  Massachusetts  Avenue,  NW.,  fifth 
floor.  Washington,  DC  20036,  (202)  857- 
1202. 

(23  U.S.C.  315;  49  CFR  1.48) 

Issued  on:  December  23, 1992. 

TJD.  Larson, 

Administrator. 

IFR  Doc.  92-31737  Filed  12-29-62;  8:45  am] 
eiLUNQ  COOK  4S10-aa-M 


NatloMi  Hlghwaiy  Traffic  Safety 
Administratton 

[Dockal  No.  92-69;  Nodoe  t] 

Receipt  of  Petition  for  Determination 
That  Nonconforming  1974  BMW  R75A 
Motorcydee  Are  Eligible  for 
bnportdion 

ACMMCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 

ACTION:  Notice  of  receipt  of  petition  for 
determination  that  nonconforming  1974 
BMW  R75/6  motorcycles  are  eligible  for 
importation. 

SUMMARY:  This  notice  requests 
comments  on  a  petition  submitted  to  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  for  a 
determination  that  a  1974  BMW  R75/6 
motorcycle  that  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  eligible  for  importation  into 
the  United  States  because  (1)  it  is 
substantially  similar  to  a  vehicle  that 
was  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  was  certified  by  its 
manufacturer  as  complying  Mdth  the 
safety  standards,  and  (2)  it  is  capable  of 
being  readily  modified  to  conform  to  the 
standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  January  29, 1993. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
room  5109,  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
(Docket  hours  are  from  9:30  a.m.  to  4 
p.m.). 

FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  SIFORMATION: 
Background 

Under  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act),  15  U.S.C. 
1397(c)(3)(A)(i),  a  motor  vehicle  that 
was  not  origin^ly  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  on  and 
after  January  31, 1990,  unless  NHTSA 
has  determined  that 

(I)  the  motor  vehicle  is  *  *  *  substantially 
sii^ar  to  a  motw  vehicle  originally 
manu&ctured  for  importation  into  and  sale 
in  the  United  States,  certified  under  section 
114  (of  the  Act],  and  of  the  same  model  year 
*  *  *  as  the  model  of  the  motor  vehicle  to 
be  compared,  and  is  capable  of  being  readily 
modifira  to  conform  to  all  applicable  Pedeim 
motor  vehicle  safety  standard  *  *  *. 


Petitions  frxr  eligibility  determinations 
may  be  submitted  by  eiffier 
manufacttirers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CTO  part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  afibrds  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

Champagne  Imports  Inc.  of  Lansdale, 
Pennsylvania  (“CWnpagne”) 

(Registered  Importer  No.  R-90-009)  has 
petitioned  NHTSA  to  determine 
whether  1974  BMW  R75/6  motorcycles 
are  eligible  for  importation  into  the 
United  States.  The  vehicle  that 
Champagne  believes  is  substantially 
similar  is  the  1974  BMW  R75/6  that  was 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  was 
certified  by  its  manufacturer,  Bayerische 
Motoren-Werke  A.G.,  as  complying  with 
all  applicable  Federal  motor  vemcTe 
safety  standards. 

The  petitioner  stated  that  it  performed 
a  careful  evaluation  of  the  non-U.S. 
certified  1974  BMW  R75/6,  and 
determined  that  it  is  substantially 
similar  to  its  U.S.  certified  counterpart. 
Based  on  this  evaluation,  the  petitioner 
contends  that  the  non-U.S.  certified 
1974  BMW  R75/6,  as  originally 
manufactured,  conforms  to  many 
Federal  motor  vehicle  safety  standards 
in  the  same  manner  as  its  U.S.  certified 
coxmterpart,  or  is  capable  of  being 
readily  modified  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
the  two  models  are  identical  with 
respect  to  compliance  with  Standards 
Nos.  106  Brake  Hoses,  108  Lamps, 
Reflective  Devices  and  Associated 
Equipment,  111  Rearview  Mirrors,  113 
Hood  Latch  Systems,  115  Vehicle 
Identification  Number,  116  Brake  Fluid, 
119  New  Pneiunatic  Tires  for  Vehicles 
other  than  Passenger  Cars,  120  Tire 
Selection  and  Rims  for  Motor  Vehicles 
other  than  Passenger  Cars,  122 
Motorcycle  Brake  Systems,  123 
Motorcycles  Controls  and  Displays,  and 
205  Glazing  Materials. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  room 
5109, 400  Seventh  Street,  SW., 
Washington,  DC  20590.  It  is  requested 
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but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Comment  closing  date:  January  29, 
1993. 

Authority.  15  U.S.C  1397(cH3HAKiXI)  and 
(C)(il);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on  December  17, 1992. 

William  A.  Boehly, 

Associate  Administrator  for  Enforcement. 

(FR  Doc  92-31571  Filed  12-29-92;  8:45  am] 
BNJJNQ  CODE  4t10-SS-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

December  23, 1992. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 

Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  shomd  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasxiry,  room  3171  Treasury  Aimex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Bureau  of  the  Public  Debt 

OMB  Number:  1535-0097. 

Form  Number:  PD  F  4087, 4087-1  and 
4087-3. 

of  Review:  Reinstatement 
Title:  Bond  of  Indemnity. 

Description:  These  forms  are  used  to 
support  claims/applications  for  relief 
on  account  of  lost,  stolen  or  destroyed 
securities.  The  forms  serve  as  an 
indemnity  notification  agreement  to 
guarantee  reimbursement  to  the 
Government  in  the  event  of  an 
erroneoiis  payment  of  securities  on 
which  relief  was  previously  obtained 
from  the  Department 
Respondents:  Individuals  or 
households.  State  or  local 
governments,  businesses  or  other  for- 


rofit,  non-profit  institutions,  small 
usinesses  or  organizations. 

Estimated  Number  of  Resj^ndents:  500. 

Estimated  Burden  Hours  Per  Response: 
1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  500 
hours. 

Qearance  Officer:  Vicki  S.  Ott,  (304) 
420-6553,  Bureau  of  the  Public  D^, 
200  Third  Street,  Paricersbiirg,  WV 
26106-1328. 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  ^ecutive 
Office  Building.  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 

[FR  Doc.  92-31729  Filed  12-29-92;  8:45  am] 

BIUJNQ  CODE  4ai(MO-M 


nscal  Service 

Renegotietlon  Boerd  Intereet  Rate 
Prompt  Payment  Intereet  Rate 
Contracte  Diaputee  Act 

Although  the  Renegotiation  Board  is 
no  longer  in  existence,  other  Federal 
Agencies  are  required  to  use  interest 
rates  computed  under  the  criteria 
establish^  by  the  Renegotiation  Act  of 
1971  (Pub.  L.  92-41).  For  example,  the 
Contracts  Disputes  Act  of  1978  (Pub.  L. 
95-563)  and  tne  Prompt  Payment  Act 
(Pub.  L.  97-177)  are  requir^  to 
calculate  interest  due  on  claims  at  a  rate 
established  by  the  Secretary  of  the 
Treasury  pursuant  to  Public  Law  92-41 
(85  Stat  97)  for  the  Renegotiation  Board 
(31  U.S.C.  3902). 

Therefore,  notice  is  hereby  given  that, 
pursuant  to  the  above  mentioned 
sections,  the  Secretary  of  the  Treasury 
has  determined  that  the  rate  of  interest 
applicable  for  the  purpose  of  said 
sections,  for  the  period  beginning 
January  1, 1993  and  ending  on  Jime  30, 
1993,  is  6V^%  per  centum  per  annum. 

Dated:  December  23, 1992. 

Marcus  W.  Page, 

Acting  Fiscal  Assistant  Secretary. 

(FR  Doc.  92-31581  Filed  12-29-92;  8:45  am] 
BSJJNO  CODE  4S10-a6-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Veterans  Health  Adminietratlon 
Scientific  Review  and  Evaluation 
Board  for  Health  Servicee  Research 
and  Development;  Notice  of  Meetinga 

The  Department  of  Veterans  Afidrs, 
Veterans  Health  Administration,  gives 
notice  under  Public  Law  92-463  that  an 


advisory  committee  meeting  of  the 
Scientific  Review  and  Evaluation  Board 
for  Health  Services  Research  and 
Development  will  be  held  at  the  Royal 
Sonesta  Hotel.  5  Cambridge  Parkway, 
Cambridge,  Massachusetts,  on  January 
11-13, 1993.  The  meeting  scheduled  for 
January  11  will  convene  at  3  p.m.  and 
adjourn  at  6:45  p.m.  Meetings  scheduled 
for  January  12  and  13  will  convene  at 
8:30  a.m.  and  adjourn  at  5:15  p.m.  on 
January  12  and  on  January  13  at  3  p.m. 
The  purpose  of  the  meetings  will  1m  to 
review  research  and  development 
applications  concerned  with  the 
measurement  and  evaluation  of  health 
care  systems  and  with  testing  new 
meth^  of  health  care  delivery  and 
management.  Applications  are  reviewed 
for  scientific  and  technical  merit  and 
recommendations  regarding  their 
funding  are  prepared  for  the  Associate 
Chief  Medical  Director  for  Research  and 
Development. 

The  meeting  will  be  open  to  the 
public  (to  the  seating  capacity  of  the 
room)  at  the  start  of  the  January  11th 
session  for  approximately  one  hour  to 
cover  adminisbative  matters  and  to 
discuss  the  general  status  of  the 
program.  The  closed  portion  of  the 
meetings  involves:  Discussion, 
examination,  reference  to,  and  oral 
review  of  staff  and  consultant  critiques 
of  research  protocols,  and  similar 
documents.  During  this  portion  of  the 
meeting,  discussion  and 
recommendations  will  deal  with 

aualifications  of  personnel  conducting 
le  studies,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  as  well  as 
research  information,  the  premature 
disclosure  of  which  would  be  likely  to 
significantly  fioistrate  implementation  of 
proposed  agency  action  regarding  such 
research  projects.  As  provided  by 
subsection  10(d)  of  Public  Law  92-463, 
as  amended  by  Public  Law  94-409, 
closing  portions  of  these  meetings  is  in 
accordance  with  5  U.S.C.  552b(c)(6)  and 
(9)(B), 

Due  to  the  limited  seating  capacity  of 
the  room,  those  who  plan  to  attend  the 
open  session  should  contact  Mrs. 
C^lyn  Smith,  Program  Analyst,  Health 
Services  Research  and  Development 
Service,  810  Vermont  Avenue,  NW., 
Washii^on,  DC  20420,  (phone:  202/ 
535-7158)  at  least  5  days  before  the 
meetings. 

Dated:  December  11, 1992. 

Diane  H.  Landis 

Committee  Management  Officer. 

[FR  Doc.  92-31705  Filed  12-29-92;  8:45  am] 
MUJNQ  CODE  nSO-OI-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  “Government  In  the  Sunshine  AcT  (Pub. 
L  94^)  5  U.S.C.  552b(eX3). 


FEDERAL  HOUSMQ  FMANCE  BOARD 
“FEDERAL  REGISTER”  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  57  FR  58550, 
December  10, 1992 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING: 

9:30  a.m.,  Tuesday,  December  16, 1992 
10:00  a.m.,  Wednesday,  Decembm  16, 1992 

CHANGES  IN  THE  MEETING:  The  following 
topics  were  deleted  from  the  agenda 
diiring  the  open  portion  of  the  meeting 
held  on  Wednesday,  December  16, 1992. 

1.  FHLBank  System  Appointive  Directors 

Confirmation 

2.  Advances  Regulation — Pinal  Rule 
The  following  topics  were  added  to 

the  agenda  during  the  closed  portion  of 
the  meeting  on  Tuesday,  December  15, 
1992. 

1.  FHLBank  System  Appointive  Directors 

Confirmation 

2.  FHLBank  of  San  Francisco  Dividends 
The  above  matters  are  exempt  under 

section  522b(c)  (6)  and  (9)  (A)  and  (B) 
of  title  5  of  the  United  States  Code. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Elaine  L.  Baker,  Executive  Secretary  to 
the  Board,  (202)  408-2837. 

Philip  L.  Conover, 

Managing  Director. 

IFR  Doc.  92-31755  Filed  12-26-92;  9:13  am] 
BIUMO  CODE  S7SS-01-M 


NATIONAL  COUNCIL  ON  DISABILITY 
C^arterly  Meeting 

AGENCY:  National  (Council  on  Disability. 
SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
forthcoming  quarterly  meeting  of  the 
National  Council  on  Disability.  This 
notice  also  describes  the  functions  of 
the  National  Ckiuncil.  Notice  of  this 


meeting  is  required  under  section 
522(b)(10)  of  the  “Government  in 
Sunshine  Act”  (P.L.  94-409). 

DATES:  January  25-27, 1993,  8:30  a.m.  to 
5:00  p.m.. 

LOCATION:  The  Westin  La  Paloma,  3800 
East  Sunrise  Drive,  Tucson,  Arizona 
85718,  (602)  742-6000. 

FOR  FURTHER  MFORMATKM  CONTACT: 
National  Council  on  Disability,  800 
Independence  Avenue,  SW,  Suite  814, 
Wasl^gton,  DC  20591.  (202)  267-3846. 
(202)  267-3232  (TDD). 

The  National  Council  on  Disability  is 
an  independent  Federal  agency 
comprised  of  15  members  appointed  by 
the  President  of  the  United  States  and 
confirmed  by  the  Senate.  Established  by 
the  95th  (Congress  in  Title  IV  of  the 
Rehabilitation  Act  of  1973  (as  amended 
by  Public  Law  No.  95-602  in  1978),  the 
National  Council  was  initially  an 
advisory  board  within  the  Department 
of  Education.  In  1984,  however,  the 
National  Council  was  transformed  into 
an  independent  agency  by  the 
Rehabilitation  Act  Amendments  of  1984 
(Public  Law  98-221). 

The  National  Ckiundl  is  charged  with 
reviewing  all  laws,  programs,  and 
policies  of  the  Federal  Government 
afiecting  individuals  with  disabilities 
and  mal^g  such  recommendations  as  it 
deems  necessary  to  the  President,  the 
Congress,  the  Secretary  of  the 
Department  of  Education,  the 
Commissioner  of  the  Rehabilitation 
Services  Administration,  and  the 
Director  of  the  National  Institute  on 
Disability  and  Rehabilitation  Research 
(NIDRR).  In  addition,  the  National 
Council  is  mandated  to  provide 
guidance  to  the  President’s  (Ommittee 
on  Employment  of  People  With 
Disabilities. 

The  quarterly  meeting  of  the  National 
council  shall  Ira  open  to  the  Public.  The 
proposed  agenda  includes: 

NCD  Members  and  Staff  Total  (^lity 

Management  Training 


Reporting  from  Chairperson  and  BxecuUve 
Committee 
Update  on  NIDRR 
Update  on  ADA  Watch 
Update  on  public  policy  studies:  education; 

technok)^;  and,  health  insurance 
Update  on  international  conference 
Committee  Meetings/Committee  Reports 
Unfinished  Business 
New  Business 
Announcements 
Adjournment 

Records  shall  be  kept  of  all  National 
Council  proceedings  and  shall  be 
available  after  the  meeting  for  public 
inspection  at  the  National  Ckiundl  on 
Disability. 

Signed  at  Washington,  DC  on  December  28. 
1992. 

Frederick  D.  Bedell, 

Acting  Executive  Director. 

(FR  Doc  92-31783  Filed  12-26-92;  3:39  pm] 
eajjNQ  CODE  taao-ee-ai 


NATIONAL  TRANSPORTATION  SAFETY  BOARD 
AGENDA 

TME  AM)  DATE:  9:30  a.m.,  Tuesday, 
January  5, 1993. 

PLACE:  The  Board  Room.  5th  Floor.  490 
L’Enfant  Plaza,  SW.,  Washington,  DC 
20594. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIOEREO: 

S701A — Pipeline  Accident  Summary  Report; 
Pipeline  Overpressure  of  Peoples  Gas  Light 
and  Coke  Company  Low-Presinire 
Distribution  S]^em,  Chicago,  Illinois. 
January  17. 1992 

NEWS  MEDU  CONTACT:  Telephone  (202) 
382-0660. 

FOR  MORE  MFORMATION  CONTACT:  Bes 
Hardesty,  (202)  382-6525. 

Dated:  December  28, 1992. 

Bee  Hardesty, 

Federal  Register  Liaison  Officer. 

(FR  Doc.  92-31824  Filed  12-28-92;  3:40  pm] 
BMJJNO  CODE  7B3S-01-M 
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COPYRIGHT  ROYALTY  TRIBUNAL 

[Docket  Nos.  91-1-89SCD,  91-5-90900, 
92-2-91  SCO] 

Consolidated  1989-91  Satellite  Carrier 
Royalty  Distribution  Proceeding 

AGENCY:  Copyright  Royalty  Tribunal. 
ACTION:  Notice  of  final  determination. 

SUMMARY:  The  Copyright  Royalty 
Tribunal  announces  the  adoption  of  its 
hnal  determination  in  the  proceeding 
concerning  the  distribution  to  copyright 
owners  of  royalty  fees  paid  by  satellite 
carriers  for  .secondary  transmissions  to 
home  dish  owners  during  the  period  of 
1989-1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  R.  Bocchi,  General  Counsel, 
Copyright  Royalty  Tribunal,  1825 
Connecticut  Avenue,  NW.,  suite  918, 
Washington,  DC  20009. 

SUPPLEMENTARY  INFORMATION:  On 
October  15, 1992,  the  Program 
Suppliers,  Broadcaster  Claimants, 
American  Society  of  Composers, 

Authors  and  Publishers,  Joint  Sports 
Claimants,  Broadcast  Music,  Inc., 
SESAC,  Inc.,  and  Devotional  Claimants 
(hereinafter  collectively  referred  to  as 
“Certain  Copyright  Owners”)  filed  joint 
comments  reporting  that  they  had  been 
able  to  negotiate  a  settlement  among 
themselves:  but  they  had  been  unable  to 
negotiate  a  settlement  with  the 
Networks  and  Public  Broadcasting 
Service  (PBS).  Therefore,  they  requested 
that  the  Tribunal  declare  two  Phase  I 
controversies:  (1)  A  controversy 
between  works  which  are  owned  by  the 
Networks  and  works  which  are  owned 
by  Certain  Copyright  Owners:  and  (2)  a 
controversy  between  works  which  are 
owned  by  PBS  and  works  which  are 
owned  by  Certain  Copyright  Owners. 

By  Order  of  October  21, 1992,  57  FR 
48023  (1992),  the  Tribunal  commenced 
the  consolidated  1989-1991  satellite 
carrier  royalty  distribution  proceeding, 
and  scheduled  a  prehearing  conference 
to  discuss  procedural  matters.  Prior  to 
the  prehearing  conference,  on  October 
21, 1992,  PBS  filed  a  pleading 
addressing  the  scope  of  the  Phase  I 
issues  and  proposing  a  two-stage  Phase 
I  proceeding.  PBS  argued  that  Certain 
Copyright  Owners’  “proposal 
contemplates  a  ‘fee  generation’  or  ‘pay- 
in/pay-out’  approach,  under  which  the 
royalty  award  to  PBS  or  the  commercial 
networks  would  be  limited  to  what 
satellite  operators  have  actually  paid  as 
compulsory  license  fees  for  the 
retransmission  of  public  television  or 
commercial  network  stations.”  PBS 
alleged  that  the  Tribimal  has 
consistently  refused  to  accept  the 


pcopositieii  that  the  allocadon  of 
CQipyiightxoyakies  should  ba 
determined  on  a  “fee  generation**  basis. 
Finally,  PBS  requested  a  bibocatad 
Phase  I  proceeding  with  stage  one  being 
used  to  define  the  controvorsy  or 
controversies  which  exist  4n  Phase  I. 

On  October  23, 1992,  Certain 
Copyright  Owners  filed  a  "Moban  ior 
Partial  Distribution,”  reqaeSting  pro»^ptt 
distribution  to  them  of  all  royalties  paid 
for  carriage  of  superstations  by  satellite 
carriers  for  1989, 1990,  and  19S1 
(including  interest  earned).  Certaia 
Copyright  Owners  claimed  that  1h^ 
own  all  the  works  contained  in  the 
retransmissions  of  supersMions,  and 
have  agreed  among  themselves  as  to  -die 
division  of  royalties  allocated  to  those 
retransmissions.  They,  ther^ore, 
concluded  that,  with  regard  to  thim 
royalties,  there  is  no  controversy. 

At  the  October  26, 1992  prehearing 
conference,  the  Tribunal  granted  the 
request  of  several  of  the  parties  to 
bifurcate  the  Phase  I  proceeding  into 
two  stages.  The  first  stage  involved  the 
scope  of  the  issues  to  be  considered  in 
Phase  I,  and  was  determined  on  the 
basis  of  the  briefs  filed  by  the  parties. 
Dei^iens  and  Order  (December  4, 

1992).* 

In  its  Decasien  and  Order,  the 
Tribunal  also  invited  the  parties  to  file 
comments  on  the  Motion  for  Partial 
Distribution.  The  comments  were  due 
no  later  than  December  15, 1992.  Having 
ctotorminwd  stage  one  of  Phase  L  the 
Tribunal  was  prepared  to  cxnnmence 
stage  2  of  Phase  I,  which  is  the  hearing 
stage.  The  Tribunal,  therefore,  issued  a 
Notice  designating  the  procedural 
schedule  for  the  Consolidated  19S9- 
1991  Satellite  Carrier  Royalty 
Distrilmtion,  57  FR  58010  (1992). 

PBS  filed  comments  on  December  11, 
1992,  supporting  the  Motion  forPailM 
Distribution.  On  December  14, 1992, 
Certain  Copyright  Owners  and  the 
Networks  advised  the  Tribunal  that  they 
had  reached  an  agreement  in  principal. 
They  requested  a  one  day  extension  to 
file  their  comments  on  the  Motion  for 
Partial  Distribution.  None  the  parties 
objected  to  the  extension  request  The 
Tribunal  granted  the  request.  Thereaber, 
on  December  16, 1992,  the  Networks 
contacted  the  Tribunal  and  requested  m 
additional  three  day  extension  for  filing 
the  joint  comments  of  Certain  Copyr^t 
Owners  and  the  Networks.  The 
Networks  also  represented  fiiat  PBS  had 
no  objection  to  the  brief  extension  of 
time.  The  Tribimal  granted  the  reipaesL 


'  The  December  4. 1992  Decision  trad  Order 
(Attached  as  Appendix),  and  this  Notice  «fFiital 
Determination,  together  constitute  the  £iia] 
determination  of  the  1989-1991  SateUtteCraner 
Royalty  Proceeding. 


On  December  21, 1992,  the  Networks 
and  Certain  Copyright  Owners  filed 
their  joint  Comments  on  Distribution  of 
Royalties.  'They  formally  informed  the 
Tribunal  that  they  had  reached  a 
settlement  concerning  distribution  of 
the  1989-1991  satellite  carrier  royalties. 
They  concluded  that  since  the 
settlement  had  resolved  the  last 
rmaining  controversy  regarding 
d»tribution  of  the  royalties,  the 
Tribunal  should  distribute  all  the 
royalties. 

Based  upon  the  fact  that  the  parties  in 
this  proceeding  have  reached  a  global 
settlement  and  requested  total 
distribution,  Certain  Copyright  Owners’ 
Motion  for  Partial  Distribution  is 
dismissed.  Accordingly,  since  the 
parties  have  resolved  all  the  . 
controversies  regarding  distribution  of 
the  consolidated  1989-1991  satellite 
carrier  royalties,  the  proceeding  is 
terminated  and  the  request  for  total 
distribution  is  granted.  17  U.S.C.  119. 
Pursuant  to  the  request  of  all  the  parties, 
the  1989-1991  satellite  carrier  royalties 
shall  be  distributed  on  Tuesday,  January 
12, 1993,  to  a  common  agent.*  17  U.S.C. 
119(b)(4)(A). 

Dated:  December  22, 1992. 

Cindy  Daub, 

Chairman. 

Appendix 

In  the  matter  of  1989-1991  Satellite 
Ganier  Royalty  Distribution 
Proceedings,  CRT  Docket  Nos.  91-1- 
89SCD,  91-5-90SCD,  92-2-91  SOI. 

Decision  and  Order 

The  Copyright  Royalty  Tribunal  has 
determined  that  the  Joint  Network 
Parties  (Networks)  are  not  entitled  to 
receive  royalties  paid  by  satellite 
carriers  to  retransmit  superstations  and 
public  television  stations.  Although  the 
Tribunal  adheres  to  its  previous 
rejection  of  an  automatic  pay-in/pay-out 
formula,  it  distinguishes  the  question  of 
allocating  royalties  fi-om  within  a  single 
fund  vis-a-vis  the  question  of  allocating 
royalties  fi-om  separate  funds. 

Background 

On  October  15, 1992,  the  Program 
Suppliers,  Broadcaster  Claimants, 
American  Society  of  Composers, 
Authors,  and  Publishers,  Joint  Sports 
Claimants,  Broadcast  Music,  Inc., . 
SESAC,  Inc.,  and  Devotional  Claimants 
(hereinafter  Certain  Copyright  Owners) 
filed  joint  comments  reporting  that  they 
had  l^en  able  to  negotiate  a  settlement 
asnoDg  themselves,  but  they  had  been 
unaSale  to  negotiate  a  settlement  with  the 


-'^The  parties  have  stated  that  they  will  notify  the 
tribunal  as  to  the  identity  of  the  common  agent. 
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Networks  and  Public  Broadcasting 
Service  (PBS).  Therefore,  they  requested 
that  the  Tribunal  declare  two  Phase  I 
controversies:  (1)  A  controversy 
between  works  which  are  owned  by  the 
Networks  and  works  which  are  owned 
by  Certain  Copyright  Owners;  and  (2)  a 
controversy  between  works  which  are 
owned  by  PBS  and  works  which  are 
owned  by  Certain  Copyright  Owners. 

On  October  21, 1992,  PBS  filed  a 
pleading  addressing  the  scope  of  the 
Phase  I  issues  and  proposing  a  two-stage 
Phase  I  proceeding.  PBS  argued  that 
Certain  Copyright  Owners’  “proposal 
contemplates  a  ‘fee  generation’  or  ‘pay- 
in/pay-out’  approach,  under  which  the 
royalty  award  to  PBS  or  the  commercial 
networks  would  be  limited  to  what 
satellite  operators  have  actually  paid  as 
compulsory  license  fees  for  the 
retransmission  of  public  television  or 
commercial  network  stations.’’  PBS 
alleged  that  the  Tribunal  has 
consistently  refused  to  accept  the 
proposition  that  the  allocation  of 
copyright  royalties  should  be 
determined  on  a  “fee  generation”  basis. 
Finally,  PBS  requested  a  bifurcated 
Phase  I  proceeding  with  stage  one  being 
used  to  define  the  controversy  or 
controversies  which  exist  in  Phase  I. 

On  October  23, 1992,  Certain 
Copyright  Owners  filed  a  “Motion  For 
Partial  Distribution,”  requesting  prompt 
distribution  to  them  of  all  royalties  paid 
for  carriage  of  superstations  by  satellite 
carriers  for  1989, 1990,  and  1991 
(including  interest  earned).  Certain 
Copyright  Owners  claimed  that  they 
own  all  the  works  contained  in  the 
retransmissions  of  superstations,  and 
have  agreed  among  themselves  as  to  the 
division  of  royalties  allocated  to  those 
retransmissions.  They,  therefore, 
conclude  that,  with  regard  to  those 
royalties,  there  is  no  controversy. 

At  the  October  26, 1992  prehearing 
conference,  the  Tribunal  granted  PBS’ 
request  for  a  bifurcated  Phase  I 
proceeding.  The  Tribunal  directed 
Certain  Copyright  Owners,  PBS,  and  the 
Networks  to  file  briefs  and  reply  briefs 
addressing  stage  one  of  the  Phase  I 
proceeding.  The  Tribunal  also  deferred 
making  a  decision  on  the  request  for 
partial  distribution  until  after  the 
conclusion  of  stage  one. 

After  the  prehearing  conference,  but 
prior  to  the  filing  of  the  briefs.  Certain 
Copyright  Owners  and  PBS  reached  a 
settlement.  Consequently,  only  Certain 
Copyright  Owners  and  tne  Networks 
filed  briefs. 

Certain  Copyright  Owners’  Arguments 

Certain  Copyright  Owners  contend 
that  “(t)he  only  issue  currently  before 
the  Tribunal  is  whether  the  Networks 


(ABC,  CBS,  and  NBC)  may  receive  any 
of  the  royalties  paid  by  satellite  carriers 
to  retransmit  superstations— even 
though  none  of  the  programs  within  the 
Networks’  Phase  I  claim  was  broadcast 
on  those  superstations.”  Certain 
Copyright  Owners  believe  that  the 
Networks  are  not  entitled  to  any  portion 
of  the  superstation  fund  because  none  of 
the  Networks’  copyrighted  works 
appeared  on  superstations.^ 

Certain  Copyright  Owners  note  that 
pursuant  to  the  Satellite  Home  Viewer 
Act  of  1988  (SHVA),  satellite  carriers 
pay  different  rates  for  carriage  of 
network  stations  and  superstations. 
Specifically,  in  1989-1992,  satellite 
carriers  paid  3  c  for  network  stations  and 
12c  for  superstations.*  This  discrepancy 
in  rates,  they  maintain,  is  due  to  the  fact 
that  the  Networks  made  a  conscious 
trade-off  during  the  legislative  process, 
opting  to  accept  a  lower  rate  in  order  to 
prevent  the  retransmission  of  any 
network  stations  to  areas  served  by  the 
Networks’  affiliates.  Consequently, 
network  stations  may  be  retransmitted 
by  satellite  carriers  only  to  those 
geographic  areas  that  are  not  served  by 
any  other  station  affiliated  with  that 
network  (white  areas).  Certain  Copyright 
Owners  accuse  the  Networks  of  being 
disingenuous  because  “(h)aving  sought 
the  legislative  restrictions  which 
effectively  reduce  the  total  Section  119 
royalties  paid  for  network  stations  and 
having  agreed  to  the  lower  (3  cents)  rate 
for  those  stations,  the  Networks  now 
seek  to  inflate  their  share  of  Section  119 
royalties  at  the  expense  of  Copyright 
Owners.” 

Certain  Copyright  Owners  maintain 
that  Congress  directed  the  Tribunal  to 
consider  its  cable  royalty  distribution 
precedent  in  allocating  the  satellite 
royalties.  Examining  the  cable 
precedent,  they  maintain  that  the 
present  case  is  analogous  to  the  3.75  and 
Syndex  royalties  rather  than  the  Basic 
cable  royalties.  Specifically,  they  state 
that  the  satellite  carrier  royalty  “plan  is 
comparable  to  the  cable  3.75  and 
Syndex  plans  because  reporting  and 
payment  calculations  under  all  three  are 
based  on  individually  identified 
stations.”  Since  1983,  the  Tribimal  has 
divided  the  cable  royalties  into  three 
funds:  Basic,  3.75,  and  Syndex.  Citing 
the  Tribunal’s  1983  cable  royalty 
distribution  decision  which  created  the 
three  funds,  and  the  Court  of  Appeals’ 


*  In  this  Phase  I  proceeding,  we  are  considering 
only  the  network-produced  and  copyrighted 
programming  which  appeared  on  network  stations. 
Network-produced  and  copyrighted  programming 
which  appeared  on  independent  stations  will  be 
conside^  as  "syndicate  programming"  in  the 
Phase  n  proceeding. 

*  17  U.S.C  119(bKlXB)  (1991). 


decision  which  affirmed  it.  Certain 
Copyright  Owners  assert  that  the 
Triounal  has  never  permitted  a  claimant 
to  receive  any  portion  of  a  royalty  fund 
comprised  of  fees  paid  for  stations 
which  did  not  carry  any  of  its 
copyrighted  works.’* 

Certain  Copyri^t  Owners 
differentiate  the  Basic  cable  royalty  plan 
from  the  satellite  carrier  royalty  plan  on 
the  grounds  that  Basic  royalties  are  not 
divided  by  type  of  station  for  reporting, 
payment,  or  distribution  purposes.  They 
explain  that  Basic  cable  royalties  are 
calculated  using  a  “distant  signal 
equivalent”  (DSE)  factor,  so  that  each 
type  of  station  is  assigned  a  DSE  value: 
1.0  DSE  for  independents  and  0.25  DSE 
for  network  affiliates  and  public 
television.  Larger  (Form  3)  cable 
systems  pay  Basic  royalties  based  on  the 
total  DSE  value,  using  a  sliding 
percentage  scale  which  declines  as  the 
number  of  DSE’s  increase.*  Moreover, 
they  state,  smaller  (Form  1  and  2)  cable 
systems  pay  either  $28  per  accounting 
period  or  a  fee  based  on  flat  percentage 
rates,  irrespective  of  the  number  of 
distant  signals,  if  any,  they  carry.®  They 
conclude  that,  the  assignment  of  any 
specific  amount  of  royalties  to  a 
particular  station  under  the  Basic  cable 
payment  plan  is  “problematic.” 

^rtain  Copyrignt  Owners  also 
distinguish  the  division  of  royalties  into 
separate  funds  from  the  fee  generation 
approach  for  distribution.  Specifically, 
they  rely  on  the  Tribunal’s  1983  cable 
decision,  in  which  it  rejected  the 
argument  that  the  division  of  royalties 
into  separate  funds  was  equivalent  to  a 
“fee  generated”  approach  to 
distribution.®  This  decision,  they  point 
out,  was  wholly  affirmed  on  appeal.^ 
They  maintain  that  establishing 
eligibility  to  receive  royalties  is  only  the 
starting  point  of  any  distribution 
process.  Eligible  parties  are  then 
required  to  prove  their  entitlement  to  a 
specific  percentage  share  of  each  fund, 
through  evidence  of  the  value  of  their 
copyrighted  works.  Certain  Copyright 
Owners  declare  that  historically,  “time- 
plus-fee  generation”  has  been  presented 
to  the  Tribunal  as  a  method  for 
allocating  value  among  programming 
types,  not  to  divide  royalties  among 
station  types  so  as  to  determine 
claimant  eligibility. 

With  respect  to  the  statements  made 
by  the  Tribunal  and  the  Arbitration 


19S3  Coble  Royalty  Distribution  Proceeding 
Finol  Determinotion,  5t  FR  127,92  (1986);  NAB  v. 
CRT.  809  F.2D  172  (2d  Cir.  1986). 

*  37  CTR  308.2(a)  (1991):  17  U.S.C  111(d)(1)(B) 
(i)-(lv)  (1991). 

» 17  U.S.C  111(d)(1)  (C).  (D)  (1991). 

•51  FR  at  12807. 

'809  F.2dall78. 


€2424 


Federal  Rsgieier  Jf  VdL  S7,  No.  2S1  i  Wednesday,  Deoember  3Q,  1992  /  Notices 


Panel  (Pan^lxegarding  “pay-iin/pay- 
out”  dtainglbe  TBcent  setellite  carrier 
rate  ai^stment  proceeding  *  Certain 
Copyri^  Owners  argue  that  statemoits 
were  directed  only  at  die  issue  of  rate- 
setting.  They  explain  that  in  the  rate 
adjustment  proceeding,  the  ”pay-in/pay- 
out”  issue  therein  was  triggered  by  the 
fact  that,  in  the  case  -of  satellite 
royalties,  imlika  in  the  c»se  of  cable 
royalties,  owners  of  netvrork 
programming  are  entitled  to  claim 
royalties.  Consequently,  in  satellite, 
unl3ce  in  cable,  all  of  die  programming 
on  netwoih  stations  is  compensable,  not 
just  the  non-network  programming. 
Certain  Copyri^  Ovraers  maintain 
that,  because  “‘of  this  parity  on  the  ‘pay¬ 
out’  side,  it  ¥ms  argued,  unsuccessfully, 
that  the  rates  tor  ‘pay-in’)  for 
superstations  and  network  stations 
should  be  -equal.”  ‘They  conclude  that 
the  Tribunal  and  the  Pand  found  that 
the  SHVA  requires  the  balancing  of 
several  competing  factors,  not  just  the 
fact  that  all  programming  on  both  types 
of  stations  was  compensable,  in  setting 
a  final  rate  for  network  stations.  Certain 
Copyri^  Owners  contend  that  such  a 
ruling  whidi  concerns  “the  rate  tor 
‘pay-in’)  for  netwoik  stations”  has  no 
precedential  value  'v\diere  the  issue  is 
one  of  a  daimant’s  eligibility  to  receive 
a  share  of  a  fund  consisting  of  royalties 
paid  for  stations  which  never  carried  its 
copyrighted  works. 

In  their  reply  brief.  Certain  Copyright 
Owners  reiterate  the  position  that  the 
only  issue  before  the  Tribunal  in  stage 
one  of  the  Phase  1  procee<^ng  is  whether 
the  Networks  are  eligible  to  receive 
royalties  paid  specifically  for  carriage  of 
stations  wh^  no  network-owned 
programming  appeared.  They  conclude 
that  the  foregoing  question  must  be 
answered  in  the  negative,  because  the 
royalties  paid  for  network  stations  are 
limited  to  the  monies  available  for 
distribution  to  the  owners  of 
copyri^ted  works  which  appeared  on 
those  stations. 

That  issim,  they  assenrt,  is  not 
addressed  by  the  time-plus-fee¬ 
generated  approach,  %vhich  has  been 
proposed  in  the  pastas  a  mefiiod  for 
determining  the  value  of  aadi  of  the 
claimant’s  cop3^ghted'waiks.  They 
further  explain  that  the  Networks  are 
inconect  in  equating  pay-ia/pay-out 
with  the  time-plue-fee-generated 
methodology.  Pay-in/pay-out,  they 
allege,  is  merely  the  f^  step  in  fiiie 
time-plos-fee-generated  approach. 
Therefore,  they  conclude,  tiie  precedent 
which  exists  regarding  the  time-plus- 

*  1991  Satellite  Carrier  Rate  Ad)twtme»t 
Proceeding,  57  FR  19052  (1992). 


fee-generated  methodokigy  is  not 
oontiniiing  in  the  instmxt  case. 

Certain  Cfopyri^t  Owners 
differentiate  tte  treatment  of  PBS  in 
cable  royalty  distributicms  from  tiie 
proposed  treatment  of  the  Networks  in 
satellite  royalty  distributions.  They 
restate  then  h^ief  that  it  is  not  possible 
to  precisely  ascertain  the  amount  that  is 
paid  into  the  o^le  Basic  Fund  for  each 
station,  including  pubhcteleviBan. 

They  base  their  assertion  on  the 
med^ofogy  used  to  oalcxiiato  cable 
royalty  fees.  Certain  Copyright  Owners 
point  our  that  during  tbs  1989  cable 
royalty  distribution  proceeding, 
testimony  was  presmted  to  the  effect 
that  royekies  in  the  caUe  Basic  Fund 
can  be  assigned  only  by  averaging  ffie 
total  ro3rBltie8  paidby  acable  system,  by 
the  number  of  stations  oarried  %  that 
cable  system.  Moreover,  they  maintain 
that  the  testimony  conoeming  the 
amount 'Oif  carriage  and  royalty  fees  paid 
for  public  t^eirision  and  other  stations, 
given  during  the  1989  proceeding,  was 
preserrted  solely  to  compare  year-to-year 
trends  or  differences  between  clairruorts, 
not  to  ascertain  exact  ammmts  paid  into 
the  funds.  Accordingly,  since  it  is  not 
possible  to  aocurstely  calculete  the 
amount  that  was  paid  in  by  -cable 
^sterns  for  carriage  of  public  television, 
it  is  impossible  to  prove  or  disprove  the 
Networks*  claim  tiiat  PSS  received  more 
than  the  amounts  paid  by  cable  systems 
for  carriage  of  public  television  statioiK. 

Finally,  Certain  Cop)ni^  Owners 
rebut  ffie  Networks’  t^egation  that  the 
legislative  history  of  the  ^IVA  reflects 
the  special  value  placed  on  network 
programming  by  satellite  dish  viewers. 
Certain  Copyright  Owners  maintain  that 
the  statement  of  Cbeirman  Kastenmeier, 
that  *lhe  bill  takes  affirmative  steps  to 
treat  similarly”  network  and  non- 
netwoik  programming  relates  solely  to 
the  fact  that  the  SHVA  directed  the 
Federal  Communications  Commission 
(FCOto  determine  the  feasibility  of 
imposing  syndicated  exclusivity  rules, 
similar  to  those  impiosed  on  the  cable 
industry,  on  the  satellite  dish  industry.* 

The  Netwco'ks’  Arguments 

The  Netwtnks,  on  the  other  hand, 
oppose  what  they  perceive  as  Ceitkin 
Cop3nig^t  Owners’  attempt  to  apply 
pay-in/pay-outto  the  dis^butinn  ^  tiie 
satellite  tsairier  royalttes.  The  Netwoifs 
allege  that  the  Trfounal  has  oonsistently 
rejected  a  “pay-in/pay-out”  ^proach 
forall  programming.  They  cite  as  an 
example  ^  the  Tribunal’s  rejection  of 
“pay-in/pay-out,”  its  diStributioD  of 
cahie  Ba^  Fund  rooties  to  owxmes  of 

*  134  Cong.  Rac.  H9664  (daily  vd.  Octdbar  5. 
1968)  (statement  of  Qainw  KMlanmeierl. 


programs  shown  on  public  televisioo 
stations. 

They  axplasn  that  under  the  c^le 
royalty  (hafrifaution  plan  “‘users  pay 
oc^  V4  as  inudi  an  royalties  for  public 
TV  stations  and  netwi^  staticus  as 
indepaadent  stations.”  Accordmg  to  the 
Netwtnks,  “the  Copyii^  Office  data 
make  it  possible  to  deteimime  precisely 
how  mnch  money  is  paid  into  the  oifote 
Basic  Fund  lor  public  televisicai 
programs.”  To  support  this  proposition 
they  cite  pacific  testimony,  introduced 
in  the  1989  cable  royalty  distaibution 
proceeding.  The  Networks  rely  on  the 
fact  that  ahhoBg^  is  1989  the  royalties 
paid  for  carriage  of  pidilk:  televiMon 
stations  amounted  to  2%  of  the  Basic 
Fund,  the  Tribimal  awarded  4%  of  the 
Basic  Fund  to  programs  carried  on  those 
stations. 

The  cable  Basic  Fund  distrifaution. 
they  assert,  “b  the  dear  analogue  to  the 
distribution  of  the  satellite  roj^ty 
fund,”  because  “(ifri  eadi  case,  every 
distributor  must  pay  the  royalty  fcv 
carriage  of  a  particular  station,  and  in 
each  case,  network  and  public  station 
royalties  are  one  fourth  those  of 
independent  stations.^’  The  Networks 
distinguish  the  two  cable  ^mdalty 
funds,  the  3.75  and  the  Syndex  funds, 
on  the  ground  that  they  wwe  created  in 
accordance  widi  specific  provisions  of 
the  Copyri^t  Act,  which  apply  only  to 
cable  proceedings'™. 

‘The  Networks  also  refer  to  the 
Tribund’s  two  determinations 
addressing  flieJSHVA:  1991  Notice  of 
Declaratory  Ruling^',  mid  the  1991 
SatelHte  Ciurier  Rate  Adjustment 
Proceeding  They  construe  statements 
made  by  t^  Tribunal  in  both  decasions, 
that  the  “’pay-in”  may  not  necessarily 
correlate  to  the  “pay-out”  in  cable  utd 
satellite,  as  supporting  their  proporition 
that  the  Netwoiks  should  have  access  to 
royalties  paid  by  satellite  carriers  for  the 
carriage  of  superstations  even  ffiough 
the  Netwoiks’  copyrighted  works  were 
never  carried  by  superstations  Citing 

a  string  of  cases,  the  NStwoiks  maintain 
that  the  Tribunal  is  bound  by  its 
precedent  in  ffie  cable  and  satellite 
proceedings  because  “la)s  a  ^neral 
legal  piindpal,  an  agency  may  not, 
absent  a  dearly  articuhit^  and  logicaHy 
defensible  rationale,  reecfa  different 
results  in  cases  with  essentially  the 
same  facts.'” 

The  Networks  dlege  ffiat  “(n)othhjg 
in  the  legislative  history  of  the  SHVA 
suggests  that  Congress  intended  ffiatfhe 
distribution  of  the  royalty  fund  to  the 

>®17  U.S.C  801(bM2MB).  (C)  (1991). 

7R  20414  (T991). 

'»sr  Hllt052tlSSl^. 

'’sentatTOfis;  57m'«t  isoss. 
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various  copyright  owners  be  influenced 
by  the  statutory  mechanism  for  payment 
of  fees  into  the  fund  by  satellite 
carriers.”  They  assert  that  the  legislative 
history  indicates  that  separate 
legislative  concerns  motivated  the  pay- 
in  and  distribution  provisions.  The 
Networks  claim  that  “Congress  meant  to 
transplant  into  the  SHVA  &e  pay-in 
scheme  from  the  cable  compulsory 
license  to  *  *  *  insure  that  the  infant 
satellite  home  dish  industry  was  not 
disadvantaged  vis-a-vis  the  cable 
industry  in  its  ability  to  obtain  distant- 
signal  broadcast  station  signals;  to 
increase  delivery  system  competition;  to 
avoid  cable  dominance  of  the  new  home 
dish  industry;  and  to  avoid 
discriminatory  home  dish  pricing.” 

With  regard  to  the  distrioution  of 
royalty  funds,  the  Networks  dte  the 
SHVA  Judiciary  Report,  in  which  the 
Judiciary  Committee  refused  to  impose 
“particular  limiting  standards  for 
distribution”  and  recommended  that  the 
Tribunal  “consider  all  pertinent  data 
and  considerations  presented  by  the 
claimants,  and  *  *  *  take  into  account 
its  royalty  distribution  determinations 
under  the  section  111  (cable) 
compulsory  license.”  The  Networks 
also  rely  on  a  statement  made  by 
Chairman  Kastenmeier  that,  “the  bill 
takes  affirmative  steps  to  treat  similarly 
the  measure  of  copyright  protection 
accorded  to  television  programming 
distributed  by  national  television 
networks  and  non-network 
programming  distributed  by 
independent  television  stations,”  as 
support  for  the  proposition  that 
compensation  to  the  copyright  owners 
for  the  use  of  network  programming 
should  not  be  restricted  to  the  royalty 
fees  collected  for  carriage  of  network 
stations.^’ 

In  their  reply  brief,  the  Networks 
accuse  Certain  Copyright  Owners  of 
confusing  the  issue  in  stage  one  of  the 
Phase  I  proceeding.  They  all^e  that 
Certain  Copyright  Owners  are 
attempting  in  stage  one  to  create  “an 
imfair  and  artiflcial  ceiling”  on  the 
Networks’  share  of  the  royalty  fund. 
They  maintain  that  Certain  Copyright 
Owners  are  trying  “to  confuse  the  pay- 
in/pay-out  issue  by  suggesting  that  the 
statutory  limitation  of  network  station 
delivery  only  to  ‘white  areas’  is 
evidence  that  network  compensation 
should  be  limited  by  the  establishment 
of  a  separate  network  fund.”  The  extent 
of  subscription  to  network  stations,  they 
conclude,  goes  solely  to  the  merits  of 


Rep.  No.  867. 100th  Cong.,  2d  Son.,  pt 
1.  at  23  (1088). 

'*  134  Cong.  Rac.  H9e84  (daily  ad.  October  S, 
1988)  (atatament  of  Chairman  Kaatanmaiar). 


the  claim  for  network-owned 
programming  in  a  Phase  I  distribution. 
They  deny  that  it  provides  support  for 
the  “preclusive  pay-in/pay-out  cap 
souj^t  by  Certain  Copyri^t  Owners.” 

The  Networks  reiterate  their  belief 
that  the  cable  Basic  Fund,  rather  than 
the  3.7S  or  Syndex  fund,  is  the 
^propriate  analog  to  the  satellite  fund. 
Ihey  disagree  with  Certain  Copyright 
Owners’  assertion  that  it  is  difficult  to 
discern  the  precise  royalty  payment 
made  for  a  specific  station.  To  support 
their  position,  they  again  dte  the 
testimony  presented  during  the  1989 
cable  royalty  distribution  proceeding 
regarding  the  decline  of  royalty  fees 
paid  for  public  television  during  the 
previous  ten  year  period.  They  also 
reargue  the  proposition  that  the  3.75 
and  Syndex  funds  are  distinguishable 
from  the  satellite  fund  in  that  the  cable 
spedalty  funds  were  created  in  response 
to  spedfic  statutory  authority,  which 
only  applies  to  cable  proceedings.'* 

Discussion 

The  issue  is  one  of  eligibility — are  the 
Networks  eligible  to  receive  royalties 
paid  by  satellite  carriers  to  retransmit 
programs  which  are  not  owned  by  the 
Networks?  Based  on  precedent,  logic, 
and  fundamental  fairness,  the  Tribimal 
is  unable  to  permit  the  Networks  to 
share  these  royalties. 

Precedent 

As  stated  above,  both  Certain 
(Copyright  Owners  and  the  Networks 
assert  that  the  Tribunal  should  adhere  to 
past  precedent.  However,  the  parties 
would  interpret  and  apply  past 
precedent  in  a  manner  which  would 
achieve  diametrically  opposite  results. 

In  enacting  section  119,  Congress 
directed  the  Tribunal  to  consider  its 
precedent  in  allocating  cable 
distribution  royalties  under  section  111. 
The  1983  Cable  Royalty  Distribution 
Proceeding  '*  is  most  instructive  in 
interpreting  this  precedent.  As  in  the 
instant  proceeding,  the  Tribunal  faced  a 
novel  issue  regarding  the  allocation  of 
royalties  in  the  context  of  a  new  royalty 
structure. 

In  1983,  the  cable  royalty  fund 
difiered  significantly  ^m  the  previous 
cable  royalty  funds  considered  by  the 
TribimaL  From  1978  to  1982,  cable 
royalties  were  paid  intaa  single  Basic 
Fund  drived  entirely  frnm  payments 
made  by  cable  systems  according  to  the 
rates  set  by  (ingress  in  section  111  of 


••17  U.S.C.  801(bX2)  (B).  (Q  (1091). 

••As  noted  abova,  PBS  sntered  into  a  sattlament 
agreement  %viUi  Certain  Copyright  Owmers. 
Accordingly,  ttrera  is  no  issue  involving  PBS  before 
tbeTribu^. 

••51  PR  12702  (1988). 


the  Copyright  Act  of  1978.'*  In  1983,  for 
the  first  time,  additional  royalties  were 
collected  based  upon;  (i)  The  3.75%  rate 
for  newiy-pennitted  distant  signals;  and 
(ii)  the  Syndex  surcharge,  follovring  the 
repeal  by  the  F(X  of  the  Syndex 
“blackout”  rules.  In  the  Phase  I 
proceeding  of  the  distribution 
proceeding,  the  Tribunal  concluded 
that: 

(T)here  are  different  factors  underlying  the 
royalties  which  derive  from  the  statutory 
rates,  the  3.75%  rate,  and  the  syndicated 
exclusivity  surcharge,  and  that  this  justifies 
dividing  the  1083  cable  royalty  fund  and 
making  “three  separate  allocations"  from;  (i) 
The  "Basic  fund",  (ii)  the  "3.75%  fund",  (iii) 
and  the  "Syndex  fund"  (emphasis  added). 

Because  non-commercial  educational 
stations  were  carried  on  an  unlimited 
basis  prior  to  FCC  deregulation  and  no 
cable  operator  paid  the  3.75%  rate  to 
carry  any  non-commercial  stations,  the 
Tribunal  concluded  that  PBS  was  not 
entitled  to  any  portion  of  the  3.75% 
fund.  Because  only  the  program 
suppliers  and  music  claimants  owned 
any  copyrighted  programming  for  which 
Syndex  royalties  were  paid,  all  other 
claimants  were  excluded  from  sharing 
in  the  new  Sjmdex  fund. 

Accordingly,  the  precedent  set  forth 
in  the  Tribunal's  1983  C^ble  Royalty 
Distribution  Proceeding  is  abimdantly 
clear — the  Tribimal  may  make  separate 
allocations  from  separate  funds  where 
the  claimants  are  not  eligible  to  share  in 
the  allocation  of  royalties  from  all  the 
funds.  And  claimants  whose 
copyrighted  works  were  not  carried  by 
a  particular  type  of  station  will  be 
excluded  from  the  distribution  of  the 
royalty  fund  comprised  of  fees  paid  for 
carriage  of  such  stations. 

Notably,  the  United  States  Court  of 
Appeals  for  the  Second  Circuit  gave  its 
imprimatur  to  the  Tribimal’s  decision  to 
divide  royalties  into  three  separate 
funds  in  making  its  Phase  I  allocations: 

Moreover,  the  establishment  of  the  3.75% 
and  Syndex  royalty  rates  made  new 
distribution  criteria  imperative.  Certain 
claimants  are,  in  fact,  ineligible  to  receive 
royalties  at  the  new  rates,  and  distributioa  of 
royalties  from  a  single  fund  would  require 
complex  adjustments  of  awards.  The 
Tribunal  thus  reasonably  concluded  that  its 
task  of  distributing  royalties  woxild  be 
fricilitated  by  making  separate  allocations  of 
the  royalties  collect^  at  the  three  separate 
rates.2*  (emphasis  added) 

In  alleging  that  a  mechanical  pay-in/ 
pay-out  approach  has  been  repudiated, 
the  Networks  make  much  of  the 
assertion  that  the  Tribunal,  in  the  past. 

••id. 

»NAB  V.  CRT,  809  P.2d  172, 178  (2d  Or.  1988) 
(footnote  omitted). 
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has  awarded  a  higher  percent  of  the 
Basic  Fund  to  public  television  stations 
than  is  warranted  based  on  the  royalties 
paid  for  the  carriage  of  these  stations. 

We  agree  with  the  Networks  that  the 
Tribunal  has  rejected  the  automatic 
application  of  a  pay-in/pay-out  formula 
and  acknowledge  our  recent  statement 
that  “the  pay-in  may  not  necessarily 
correlate  to  the  pay-out”.**  However, 
the  question  of  allocating  royalties  from 
within  a  single  fund  is  clearly 
distinguishable  from  the  question  of 
allocating  royalties  from  separate  funds. 
In  the  former,  the  possibility  of  error  is 
remote.  In  the  latter,  the  certainty  of 
error  is  inevitable.,  in  that  it  envisions, 
and  possibly  encourages,  payment  of  an 
amount  to  a  claimant  from  a  fund 
comprised  of  royalty  fees  paid  for  the 
carriage  of  stations  which  did  not  carry 
any  of  the  claimant’s  programming. 

Furthermore,  without  passing  on  the 
appropriateness  of  allocating  a  greater 
payment  from  the  Basic  Fund  than  the 
amount  allegedly  paid  into  the  Basic 
Fund,  and  without  prejudging  the  issues 
which  we  must  consider  in  Phase  II  of 
this  or  any  other  proceeding,  we  note 
that  it  is  difhcult  and,  perhaps, 
impossible  to  ascribe  a  value  to  the 
carriage  of  any  station  in  the  Basic  Fund 
with  sufficient  speciBcity  to  guarantee 
that  we  will  not  exceed  the  appropriate 
payment.  Under  section  111,  Basic  cable 
royalties  paid  by  the  larger  {Form  3) 
cable  systems  (which  contribute  the 
overwhelming  majority  of  the  royalty 
payments)  are  determined  by  using  the 
"distant  signal  equivalent”  (DSE) 
formula.  But  there  are  no  statutory  or 
technical  mandates,  nor  even  an 
industry-wide  practice,  for  determining 
which  stations  will  be  accorded  the 
higher  rate  for  the  "first”  DSE  vis-a-vis 
the  lower  rates  for  the  second  through 
fourth  DSE’s  or  the  yet-lower  rates  for 
the  fifth  and  additional  DSE’s. 

There  are  additional  considerations 
which  preclude  accurate  calculation  of 
the  value  of  each  station.  For  example, 
smaller  systems  pay  a  flat  rate  without 
regard  to  the  number  of  distant  signals. 
And  the  larger  systems  pay  a  minimum 
fee  of  .893%  whether  they  carry  one  or 
no  DSE’s.  Thus,  royalties  may  be  paid 
into  the  fund  (or  the  denominator  to  be 
used  in  calculating  the  station’s  share  of 
the  royalty  fund)  even  if  there  are  no 
DSE’s  (and,  therefore,  no  station  can  add 
this  payment  to  its  numerator). 
Consequently,  any  attempt  to  calculate 
the  specific  value  of  the  royalty  fees 
paid  by  cable  systems  for  the  carriage  of 
a  particular  station  is  fated  to  be 
imprecise. 


^'1991  Satellite  Carrier  Rate  Adjustment 
Proceeding,  57  FR  at  19052. 


Unlike  section  111,  section  119 
permits  clear  and  unequivocal 
evaluation  of  the  royalty  fee  paid  for 
different  categories  of  stations  carried  by 
the  cable  system.  During  the  relevant 
time  period,  cable  operators  paid  fees  of 
120  per  subscriber  per  month  for 
superstations  and  30  per  subscriber  per 
month  for  network  amliates  and  public 
television  stations.  'These  two  categories 
(of  12c/sub/month  and  3c/sub/month) 
permit  accurate  evaluation  of  the  royalty 
fees  paid  by  satellite  carriers  for  carriage 
of  the  stations  within  each  category. 
These  categories  are  analogous  to  &e 
Basic,  3.75%,  and  Syndex  categories. 

We  have  consistently  found  the  three 
categories  to  be  sufficiently  distinct  and 
identifiable  to  warrant  denying  a 
copyright  owner,  whose  works  have 
appeared  on  stations  for  which  only  one 
category  type  of  royalties  were  paid,  a 
share  of  a  Kind  from  another  category. 

Moreover,  we  note  that  the  Networks 
do  not  allege  that  the  Tribunal  has  ever 
allocated  royalties  to  a  copyright  owner 
from  within  a  fund  comprised  of 
royalties  paid  for  stations  which  never 
carried  any  of  the  copyright  owner’s 
works.  Instead,  the  Networks  contend 
that  the  "Basic  cable  fund  is  the  clear 
analogue  to  the  SHVA  royalty  fund”  and 
that  the  3.75%  and  Syndex  funds  "are 
not  relevant”. 

However,  the  Basic  Fund  is 
comprised  entirely  of  stations  for  which 
the  cable  operator  pays  the  same  rate, 
unlike  the  SHVA  royalty  fund  which, 
during  the  period  in  issue,  consisted  of 
two  rates.  Clearly,  the  Basic  Fund  under 
section  111  is  analogous  to  only  one  of 
the  funds  under  section  119;  and  the 
three  section  111  funds  (Basic,  3.75%, 
and  S)rndex)  are  analogous  to  the  two 
Section  119  SHVA  funds  (12c  and  3c). 

Consequently,  we  are  not  persuaded 
that  the  payment  of  royalties  to  a 
copyright  owner  which  allegedly  exceed 
the  amount  that  is  paid  in  by  copyright 
users  for  the  use  of  the  copyrighted 
work,  and  which  are  from  within  a 
single  fund  is  sufficient  precedent  to 
support  the  Network’s  claim,  or  is 
sufficient  to  rebut  clear  precedent  for 
the  validity  of  separate  allocations  from 
separate  funds. 

Logic  and  Fundamental  Fairness 

The  Networks  seek  to  blur  the  12c 
superstation  and  3c  network/public 
television  station  categories  and 
commingle  the  royalty  payments  for  an 
obvious  reason — it  is  the  only  way  they 
can  tap  into  the  larger  stream  of 
revenues  from  superstations  and  avoid 
the  reality  that  the  Networks  seek  a 
share  of  royalties:  (i)  'They  did  not  earn; 
(ii)  based  on  programs  they  did  not 
furnish;  (iii)  paid  for  stations  that  did 


not  carry  their  programming.  Payment 
to  the  Networks  from  a  fund  which 
categorically,  demonstrably,  and 
unambiguously  excludes  any  network- 
owned  programming  is  neither  logical 
nor  fair.  Not  only  would  the  Networks 
receive  royalties  for  which  they  were 
not  eligible  and  to  which  they  were  not 
entitled,  but,  because  it  is  a  zero-siun 
game  within  each  category,  the  other 
program  owners  would  be  deprived  of 
royalties  to  which  they  were  entitled. 

Moreover,  having  gained  eligibility  for 
royalty  payment,  the  Networks  are  now 
trying  to  get  through  indirection  from 
the  Tribunal  what  they  could  not  get — 
or  did  not  seek — through  direction  frnm 
Congress — parity  with  the  copyright 
owners  which  finish  programming  to 
superstations.  But  their  effort  to  sew  a 
subsidy  from  the  owners  of 
programming  furnished  to  superstations 
is  misguided.  The  Networks’ 
opportunity  for  increased  revenues  lies 
not  in  this  Phase  I  proceeding,  but  in  a 
legislative  or  rate-setting  proceeding. 

In  fact,  a  one-category-royalty  fund  for 
the  distribution  of  royalties  paid  by 
satellite  carriers  would  not  only  enable 
the  Networks  to  achieve  virtual  parity, 
it  would  give  them  a  practical 
competitive  advantage  over  other 
program  owners.  Initially,  in  negotiating 
with  a  satellite  carrier,  the  Networks 
could  emphasize  the  low  (3e/sub)  cost 
of  carrying  a  network  station  vis-a-vis 
the  higher  (12c/sub)  cost  of  carrying  a 
superstation.  Subsequently,  having 
gained  entry  and  widespread  carriage 
due  to  a  cost  advantage  of  almost  400%, 
the  Networks  could  ask  the  Tribunal  for 
a  substantial  allocation  of  royalties  from 
the  pool  which  includes  the  more 
expensive  superstation  programming. 
This  is  analogous  to  buying  a  general 
admission  ti^et  to  the  bleachers,  then 
demanding  to  be  seated  in  the  reserved 
admission  section  behind  home  plate. 

In  order  to  minimize  the  possibility  of 
over-  or  underpayment  to  the  owner  of 
copyrighted  programming  appearing  on 
stations  distributed  by  the  satellite 
carriers,  we  have  divided  satellite 
carrier  royalties  into  separate  funds. 
Accordingly,  copyright  owners  may 
only  receive  royalties  paid  into  a  fund 
for  the  retransmission  of  stations  which, 
in  fact,  carried  their  programming. 

Wherefore,  in  view  of  the  foregoing, 
and  the  fact  that  all  of  the  copyright 
owners,  except  the  Networks,  have 
negotiated  a  settlement,  the  Tribunal 
finds  that  one  Phase  I  controversy  exists 
between  Certain  Copyright  Owners  and 
the  Networks. 

With  regard  to  Certain  Copyright 
Owners’  request  for  partial  distribution, 
the  Tribunal  invites  the  parties  to  file 
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comments  on  the  motion  no  later  than 
December  15, 1992. 

Dated:  December  4, 1992. 

Cindy  Daub, 

Chairman. 

Commissioner  Edward  J.  Damich, 
dissenting 

I  respectfully  dissent  from  the  order  of 
the  Copyright  Royalty  Tribunal  (“the 
Tribunal’*)  in  the  1989-91  Satellite 
Carrier  Distribution  Proceeding 
mandating  separate  funds  *  for  royalty 
distribution  purposes  and  ordering  that 
“copyright  owners  may  only  receive 
roydties  paid  into  a  fund  for  the 
retransmission  of  stations  which  in  fact 
carried  their  programming.*’^ 

Section  119  of  die  copyright  Act 
requires  satellite  carriers  to  pay  by 
station  type:  12  cents  for  ea^  secondary 
transmission  of  a  superstation  and  3 
cents  for  each  secondary  transmission  of 
a  network  station.^  At  this  stage  in  the 
1969-91  distribution,  the  Tribunal 
effectively  establishes  two  funds,  one 
consisting  exclusively  of  the  fees  paid  in 
for  superstation  carriage  (Superstation 
Fund)  and  another  consisting  of  the  fees 
paid  in  exclusively  for  network  station 
carriage  (Network  Fund).^  Program 
owners  ere  only  entitled  to  receive 
royalties  out  of  a  fund  if  their  programs 
were  carried  by  the  type  of  station  for 
which  royalties  were  paid  into  the  fund. 
Thus,  if  a  program  was  carried  only  on 
network  stations,  then  it  would  only 
receive  royalties  from  the  Network 
Fund.  In  adopting  this  scheme,  the 
Tribunal  limits  the  amount  to  be  paid 
out  in  royalty  distribution  by  the  fees 
paid  in.  This  pay-in/pay-out  approach  is 
illogical,  contrary  to  fundamental 
fairness,  and  contrary  to  Tribunal 
precedent. 

I.  Logic 

It  simply  does  not  follow  lexically 
that  because  Congress  set  different  pay- 


'  Copyright  Royalty  Tribunal  Decision  and  Order 
at  25  (12/4/92). 

=«/d. 

» 17  U.S.C  119(bKl)(B)  (i)  a  (ii)  (1991). 

*  At  this  stage  in  the  proceeding,  {irograms  owned 
by  public  television  are  not  indud^  because  of 
prior  settlemeaL  For  1993  and  1994.  the  Tribunal 
has  established  three  separate  rates:  (1)  For 
independent  stations  (17.5  cents),  (2)  for 
ind^Modent  stations  that  are  syndm-proof  (14 
cents),  and  (3)  for  network  stations  and 
nonconunaicial  education  statioiu  (6  cants).  37  CFR 
310.3  (1992).  (In  the  1993-94  rate  adjustment  order, 
the  Tribunal  did  not  explain  why  it  used 
~independent  station”  when  section  119  and  the 
arbitration  panel  use  only  “superstation."  It  appears 
that  the  Tribunal  was  using  “independent"  station 
and  “superstation”  interchangeably.)  The  rates 
effective  for  the  period  of  diis  distribution  (1969- 
91)  nvere  divided  by  Congress  into  “superstalions" 
and  “network”  stations;  therefore,  both  the  Tribuiul 
and  I  have  adopted  this  usage  in  this  decision  and 
order.  17  U.S.C  119(bMl){B)  (1991). 


in  rates  depending  on  station  type  that 
it  intended  distribution  to  follow  the 
same  pattern.  Neither  with  satellite  nor 
with  cable  did  (Congress  establish 
detailed  criteria  to  guide  the  Tribunal  in 
distributing  royalties;’*  the  Committee 
Report  for  the  Satellite  Home  Viewer 
Act  (SHVA)  however,  states  that  the 
Tribunal  “should  *  •  *  take  into 
account  its  royalty  distribution 
determinations  under  the  section  111 
cable  compulsory  license.’’*  Regarding 
the  cable  compulsory  license,  the 
Committee  Report  for  the  Copyright  Act 
of  1976  stales: 

(I]t  would  not  be  appropriate  to  specify 
particular,  limiting  standards  for  distribution. 
Rather  the  Copyright  Royalty  (Tribunal] 
should  consider  all  pertinent  data  and 
considerations  presented  by  the  claimants.' 

By  contrast,  Ckingress  was  quite 
particular  in  establishing  the  rates  for 
both  cable  and  satellite.*  Thus,  it  is  clear 
that  Congress  did  not  expressly  direct 
coordination  between  the  pay-in  scheme 
and  the  distribution  scheme,  and  the 
contrast  between  the  great  attention  that 
Congress  paid  to  the  pay-in  scheme  and 
the  great  latitude  that  it  gave  to  the 
Tribunal  on  the  distribution  side 
implies,  instead,  that  coordination  was 
not  a  goal. 

Fuimermore,  when  one  compares  the 
criteria  for  rate-setting  in  satellite  with 
the  distribution  factors  identified  by  the 
Tribunal  in  cable  (to  which  Congress 
has  directed  the  Tribimal’s  attention  as 
a  model  for  satellite  distribution),  it  is 
immediately  apparent  that  rate-setting 
involves  many  concerns  that  are 
irrelevant  to  the  principal  goal  of 
distribution,  viz.  program  valuation.® 
Thus,  assuming  that  Congress  followed 
its  own  criteria  in  setting  the  rates  for 


»Seo  17  U.S.C.  801(b)(3)  (1991). 

*H.R.  Rep.  No.  887, 100  Cong.  2d  Sess.,  part  1. 
at  23  (1968). 

' H.R.  Rep.  No.  1476, 94th  C^ong.,  2d  Sess..  at  97 
(1976). 

"See  17  U.S.C  111(d);  801(b)(2)  (1991); 
119(c)(3)(D). 

"Tho  factors  for  determining  royalty  fees  for 
satellite  are  as  follows: 

(1)  The  approximate  average  cost  to  a  cable 
system  for  the  right  to  secondarily  transmit  to  the 
public  a  primary  transmission  made  by  a  broadcast 
station;  (2)  the  fee  established  under  any  voluntary 
agreement;  (3)  the  last  fee  proposed  by  the  parties 
prior  to  arbitration;  (4)  maximizing  the  availability 
of  creative  works  to  the  public;  (5)  affording  the 
copyright  owner  a  fmr  return  and  the  copyright  user 
a  foir  income  under  existing  economic  conditions; 

(6)  the  relative  roles  of  the  copyright  owner  and 
user  with  respect  to  creative  contribution, 
tedinological  contribution,  capital  investment,  cost, 
risk,  and  opening  of  new  markets  for  creative 
expression  and  media  for  their  communication;  and 

(7)  minimizing  any  disruptive  impact  on  the 
structure  of  the  industries  involv^  and  on 
generally  prevailing  industry  practices. 

See  17.  U.S.Q  119(cM3)(D)  (1991).  The  primary 
foctors  for  determining  distribution  for  c^e  are  as 
follows: 


satellite,  the  disparity  between  the  pay- 
in  amounts,  which  were  determined  by 
signifrcantly  different  criteria  from  those 
of  distribution,  will  govern  the  total 
amounts  available  for  distribution  in  the 
Superstation  Fund  and  the  Network 
Fund. 

Finally,  even  if  the  differences  in 
criteria  are  ignored,  it  is  only  common 
sense  that  determinations  made  ex  ante 
can  never  be  as  precise  as  those  made 
ex  post.  It  would  be  odd  indeed  if 
Congress  intended  to  predetermine 
program  worth  to  a  significant  degree  at 
a  time  when  it  could  only 
“guesstimate,"  instead  of  allowing  the 
Tribunal  the  advantage  of  making  more 
precise  determinations  based  on  hard 
data.  Indeed,  in  its  first  cable  royalty 
distribution  proceedings,  the  Tribunal 
flatly  stated: 

Because  we  find  that  the  rate  the  cable 
systems  pay  under  compulsory  license  is  not 
a  clear  or  true  reflection  of  the  direct 
marketplace  value  of  the  work,  additional 
considerations  ,  adjusted  as  appropriate, 
were  used  by  the  Tribunal  to  determine  the 
marketplace  value  of  the  copyright  owner's 
work.’" 

II.  Fundamental  Fairness 

(1)  The  harm  caused  to  copyright 
owners  by  secondary  transmissions  of 
copyrighted  works  by  cable  systems;  (2) 
the  benefit  derived  by  cable  systems 
fr-om  the  sefxindary  transmission  of 
certain  copyrighted  works,  and  (3)  the 
marketplace  value  of  the  works 
transmitted. 

See  45  FR  63026,  63035  (1980). 

The  adoption  of  the  pay-in/pay-out 
rule  is  unfair  because  it  places  an 
artificial  cap  on  the  valuation  of 
programming  carried  on  network 
stations,  since  the  network  Fund  will 
normally  be  smaller  than  the 
Superstation  Fund.  If  there  is  no 
division  into  funds,  the  Tribunal  would 
receive  evidence  of  the  value  of 
programming  and  divide  up  the  money 
available  for  distribution  (Basic  Satellite 
Fund)  according  to  its  determination  of 
the  relative  worth  of  all  programming 
subject  to  the  compulsory  license.  The 
only  constraint  on  the  Tribunal  would 
be  the  amount  of  the  Basic  Satellite 
Funds,  i.e.  the  total  monies  available  for 
distribution  under  this  compulsory 
license.  Thus,  the  Tribunal  would  be 
free  to  follow  the  evidence  of  the  value 
of  programming  carried  solely  on 
network  stations  wherever  it  leads,  even 
if  it  leads  to  an  award  that  is  greater 


'"45  FR.  at  63028.  Although  this  statement 
implies  that  there  is  some  role  for  pay-in  rates,  there 
is  no  discussion  of  what  role  they  play,  and  in  any 
event  they  surely  did  not  play  the  dramatic  role 
assigned  to  them  by  the  Tribunal  in  today's 
Decision  and  Order. 
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than  the  monies  paid  in  for  carriage  of 
network  stations  (Network  Fund). 

However,  if  a  program  were  carried 
only  on  network  stations,  the 
distribution  scheme  mandated  by  the 
Tribimal,  would  require  it  to  disregard 
the  evidence  of  the  value  of 
programming  when  that  evidence 
pointed  to  an  award  that  would  exceed 
the  total  of  the  Network  Fxmd,  when  the 
total  of  the  Network  Fimd,  as  I  have 
shown  above,  was  determined  by 
criteria  different  from  that  of  program 
valuation.  The  Joint  Network  Fairies 
(“the  Networks”)  make  this  point  in 
another  way  in  their  brief:  “(A)  first  run 
episode  of  Roseanne  on  ABC  would, 
before  any  (Tribimal)  factors  could  be 
applied,  be  worth  only  a  fourth  as  much 
as  a  4-year-old  Roseanne  rerun  on  a 
superstation."'*  Clearly,  the 
establishment  of  one  Basic  Satellite 
Fund  Comports  more  closely  with  the 
Tribimal’s  stated  goal  of  “simulat[ing] 
market  valuation”'^  in  distribution 
proceedings. 

Iff.  Precedent 

The  rejection  of  pay-in/pay-out  is 
firmly  rooted  in  Tribimal  precedent.  As 
has  bi^n  noted  above,  the  legislative 
history  of  the  SHVA  directs  the  Tribunal 
to  take  into  accoimt  its  royalty 
distribution  determinations  under  the 
cable  compulsory  hcense.'^  In  its  first 
cable  distribution  proceeding,  the 
Tribunal  made  distributions  hrom  one 
fund,  consisting  of  all  the  monies  paid 
in  for  cable  retransmission  despite  the 
fact  that  the  pay-in  rates  varied 
according  to  whether  the  cable  system 
was  retransmitting  an  independent 
station  on  the  one  hand  or  a 
noncommercial  educational  or  network 
station  on  the  other. 

In  that  same  proceeding,  the  Motion 
Picture  Association  of  America  (MPAA) 
argued  that  programming  should  be 
evaluated  by  a  time-plus-fee-generated 
method,  i.e.  that  programming  should 
be  evaluated  on  the  basis  of  the  amoimt 
of  time  programs  were  carried  plus  their 
value  to  cable  systems.  The  MPAA 
determined  the  value  of  the  programs  to 
the  cable  systems  according  to  the  value 
that  Congress  assigned  to  the  types  of 
signals  carried  by  cable  systems  for 
calculating  the  rates  to  be  paid  in  for 
retransmission — in  other  words, 
according  to  the  fees  generated.  The 


Brief  of  the  Joint  Netwoiii  Parties  at  5-6. 
(Programs  carried  on  network  stations  are  worth 
only  one  fourth  of  programs  carried  on 
superstations  because  the  rate  in  effect  for  the 
period  relevant  for  this  proceeding  was  a  12  cent 
pay  in  for  superstations  and  a  3  cent  pay  in  for 
network  stations.) 

«45  FR..  at  63036. 

Supra  n.6. 


Tribunal  noted  that  the  MPAA’s  formula 
“would  base  the  ‘pay  out’  of  royalties  on 
the  ‘pay  in’  and  rejected  it  in  favor 
of  a  combination  of  factors. 

The  Tribunal  has  also  rejected  pay-in/ 
pay-out  in  the  satellite  context.  In  its 
1991  declaratory  ruling  the  Tribunal 
rejected  the  argument  that  network 
programmers  could  not  share  in  the 
satellite  royalty  distribution  because  of 
the  structure  of  the  pay-in  scheme 
adopted  by  Congress.  In  accepting 
arguendo  that  its  decision  would  result 
in  illogical  distributions,  the  Tribunal 
declared  this  to  be  irrelevant  and 
pointed  to  its  experience  with  cable 
distributions:  “In  the  cable  license  there 
exists  other  disparities,  because  the  pay- 
in  does  not  correlate  by  statute  to  the 
pay-out.”'"  In  the  1991  Satellite  Carrier 
Rate  Adjustment  Proceeding,  the 
Tribunal  stated:  “(Ijn  cable  and  in 
satellite,  the  pay-in  may  not  necessarily 
correlate  to  the  pay-out.”'® 

The  Tribunal  and  the  Certain 
Copyright  Owners  (CCO)  make  much  of 
the  Tribunal’s  decision  to  establish 
three  funds  for  the  distribution  of  cable 
royalties  for  1983,  but  this  was  done  in 
response  to  special  circumstances  that 
have  no  parallel  in  satellite  distribution. 
Prior  to  l^e  1983  distribution,  the 
Tribunal  had  created  two  new  rates  in 
response  to  the  Federal 
Communications  Commission’s  (FCC) 
elimination  of  its  distant  signal  rules 
and  its  syndicated  program  exclusivity 
rules.  The  Copyright  Act  permitted  the 
Tribunal  to  establish  these  new  rates, 
but,  significantly,  the  Act  required  that 
the  new  rates  must  apply  only  to  the 
signals  affected  by  the  FCC’s  change.'^ 
Thus,  the  Tribunal  established  the  3.75 
rate  and  the  Syndex  rate  as  add-ons  to 
the  basic  cable  rate. 

In  its  1983  cable  distribution,  the 
Tribunal  divided  the  cable  royalties  into 
three  separate  funds:  The  Basic  Cable 
Fund,  the  3.75  Fimd,  and  the  Syndex 


”45  FR.  at  63028. 

”56  FR  20414,  20415  (1991). 

”  57  FR  19052  (1992). 

'^The  3.75  rate  was  establislied  to  account  for  the 
carriage  of  additional  distant  signals  pursuant  to  a 
change  in  FCC  rules.  In  authorizing  rate  changes 
pursuant  to  such  a  change,  the  Copyright  Act 
provides  that  the  new  rate  cannot  apply  to  distant 
signals  already  carried; 

|N)o  adjustment  in  royalty  rates  shall  be  made 
under  this  subclause  with  respect  to  any  distant 
signal  equivalent  or  haction  thereof  represented  by 
*  *  *  carriage  of  any  signal  permitted  under  the 
rules  and  regulations  of  the  (FCC)  in  effect  on  April 
15, 1976  (the  enactment  date  of  ttie  Copyrif^t  Act). 

17  U.S.C.  801(bK(2K(B)  (1991).  Regarding  the 
Syndex  rate  change,  the  Copyri^t  Act  provides  that 
“any  such  adjustment  shall  apply  only  to  the 
affected  television  broadcast  signals  carried  on 
those  systems  affected  by  the  (jiange.”  Id.  Section 
801(bM2)(C).  See  also  “(hstant  sign^  equivalent,” 

Id.  Section  111(f)  (1991). 


Fund.  In  approving  the  division  into 
three  funds,  the  U.S.  Court  of  Appeals 
for  the  Second  Circuit  stated: 

[T]he  establishment  of  the  3.75%  and 
syndex  royalty  rates  made  new  distribution 
criteria  imperative.  Certain  claimants  are,  in 
fact,  ineligible  to  receive  royalties  at  the  new 
rates,  and  distribution  of  royalties  from  a 
single  fund  would  require  complex 
adjustments.'® 

The  decision  of  the  Tribunal  and  the 
statement  of  the  court  must  be 
understood  in  the  context  of  the 
Copyright  Act’s  requirement  that  the 
3.75  and  syndex  rates  would  apply  only, 
to  affected  signals.  Since  Congress  was 
so  concerned  that  the  new  rate  apply 
only  to  affected  signals,  it  is  reasonable 
to  assume,  as  did  the  Tribunal  and  the 
court,  that  Congress  also  reouired  that 
the  proceeds  derived  from  these  rates  be 
kept  separate. 

It  is  dear  from  the  structure  of  the 
Copyright  Act  that  the  3.75  and  syndex 
rates  (and  therefore  their  corresponding 
distribution  funds)  are  exceptions  to  the 
general  distribution  scheme  reflected  in 
the  Basic  Cable  Fund,  which  is  not 
subdivided  into  separate  funds 
corresponding  to  different  pay-in-rates 
according  to  station  type.  Nothing  in  the 
Copyright  Act  pertaining  to  the  satellite 
compulsory  license  in  any  way 
resembles  the  special  treatment  afforded 
the  3.75  and  Syndex  Funds.  Thus,  the 
proper  analogy  for  satellite  distribution 
is  the  Basic  Cable  Fund,  not  the 
eccentric  3.75  and  Syndex  Funds. 

IV.  Eligibility 

In  an  attempt  to  account  for  the 
Tribunal’s  consistent  rejection  of  pay- 
in/pay-out,  the  Tribunal  tmd  the  CCO 
seek  to  distinguish  “eligibility”  from 
program  valuation.  A  programmer  is 
“eligible”  to  share  in  royalties  for  a  fund 
only  if  his  or  her  program  was  carried 
on  a  station  for  which  royalties  were 
paid  into  the  fund.  Once  beyond  this 
threshold,  pay-in/pay-out  is  not 
determinative. 

There  is  a  surface  appeal  to  the 
argument  that  it  is  “unfair”  for  a 
programmer  to  have  a  share  of  monies 
that  derive  from  fees  for  the 
retransmission  of  stations  that  did  not 
carry  his  or  her  programs,  but  it  is  only 
“unfair”  if  the  rate  that  satellite  carriers 
pay  in  calibrated  to  represent  the  value 
of  the  programs  that  they  retresismit.  In 
fact,  in  setting  the  pay-in  rates.  Congress 
did  not  set  out  to  approximate  what 
programs  are  worth,  but  instead,  set 
rates  by  station  type  according  to  a  host 
of  factors  that  are  unrelated  to  the  actual 
value  of  the  proems  carried.  It  cannot 
be  said  that  satellite  carriers  are  paying 


”NAfl  v.  CRT.  809  F.2d  172, 178  (2d  Or.  1986). 


( 
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the  Congressionally>detennined  price  of 
the  programs  carried  on  superstations 
such  that  if  a  network  programmer 
whose  programs  are  not  carried  on 
superstations  is  compensated  from  the 
Superstation  Fund  that  he  or  she  is 
being  paid  for  something  he  or  she  did 
not  provide.  In  paying  the  statutory 
rates  for  the  carriage  of  superstations, 
satellite  carriers  are  simply  not 
“buying"  the  programs  ca^ed  on  those 
stations  in  the  ordinary  sense  of  that 
word;  they  are  creating  a  Basic  Satellite 
Fund  from  which  programmers  are  to  be 
paid  according  to  the  fair  market  value 
of  their  programs  as  determined  by  the 
Tribunal.*® 

“Eligibility"  is  a  clever  device  to 
rationalize  what  is  nothing  more  than 
prejudging  program  value  according  to 
inappropriate  criteria.  As  has  been 
pointed  out,  if  division  into  funds 
depending  on  station  type  is  adopted, 

'‘The  Tribunal  implies  that  it  has  never 
“allocated  rooties  to  a  copyright  owner  £rom 
within  a  fund  cmnprised  of  roj^ties  paid  for 
stations  which  never  carried  any  of  the  copyright 
owner’s  %voriu.*'  Decision  and  Order,  at  22.  Fi^ 
the  tact  that  it  has  never  done  so  does  not  mean  that 
it  has  adopted  a  rule  to  that  effect  Second,  the 
Tribunal  admits  that  it  is  difficult  and  perhaps 
impossible  to  trace  the  pay-in  to  the  pay-out  in  the 
Basic  Cable  Fund.  Id.,  at  20-21.  Third,  the  Tribunal 
followed  this  practice  in  the  3.7S  and  Syndex 
Funds  because  Congress  required  that  the  rates  be 
separate  £rom  the  buic  cable  rates.  Supra,  n.  17. 


there  is  a  profound  affect  on  the  value 
of  programming  that  is  carried  on 
network  stations  since  the  pay-in  for  the 
Network  Fund  is  so  much  smaller  than 
that  for  the  Superstation  Fund. 

Programs  conned  to  the  Network  Fund 
are  Widicapped:  25%  of  $5  million  will 
always  be  more  than  100%  of  $1 
million.  That  is  why  “eligibility"  should 
be  rejected — ^it  skews  the  process  of 
program  valuation  that  is  committed  to 
the  Tribunal.  The  real  issue  is  program 
valuation,  not  “eligibility." 

The  Tribunal  also  fails  to  address  the 
full  implications  on  cable  distribution  of 
adopting  pay-in/pay-out  as  a  general 
rule  for  satellite  distribution.  Pay-in/ 
pay-out  was  formerly  applicable  only  to 
the  exceptional  3.75  and  Syndex  Funds 
in  cable  distribution,  but  if  it  is  the 
general  rule  for  satellite  distribution, 
why  not  for  the  Basic  Cable  F\md  as 
well?  The  Tribunal’s  new  rule  of  thumb 
is  that  it  will  create  separate  funds 
according  to  the  type  of  station 
retransmitted  and  only  program  owners 
whose  programs  where  carried  on  that 
type  of  station  will  be  eligible  to  share 
in  the  royalties  paid  in  for  that  type  of 
station.  Thus,  in  cable  distribution,  if  it 
is  possible  to  identify  the  amounts  paid 
in  for  retransmission  of  noncommercial 
educational  stations,  it  is  consistent 
with  the  general  rule  that  the  Tribunal 


has  adopted  today  to  argue  that 
programmers  whose  programs  are 
carried  only  on  noncommercial 
educational  stations  are  confined  to  a 
“Noncommercial  Educational  Fimd." 

In  conclusion,  the  Tribunal’s  adoption 
of  a  pay-in/pay-out  rule  to  govern 
satellite  royalty  distribution  is 
imjustified  berause; 

1.  It  illogically  allows  rate  categories 
based  on  one  set  of  criteria  to  constrain 
royalty  distribution  based  on  different 
criteria. 

2.  It  imfairly  prevents  the 
determination  of  real  program  value  by 
artificially  limiting  program  valuation  to 
percentages  of  discreet  funds. 

3.  It  disregards  its  many  precedents 
rejecting  pay-in/pay-out  in  both  the 
cable  and  satellite  contexts  and  makes  a 
general  rule  out  of  a  practice  hitherto 
confined  to  exceptional  circumstances 
(3.75  and  Syndex  Funds). 

IFR  Doc.  92-31604  Filed  12-29-92;  8:45  am] 
BHJJNO  cooe  1410-0S-M 

“The  Networks  and  the  CCO  differ  on  tvhether 
it  is  possible  to  determine  the  pay-in  by  station  type 
in  cable.  In  ttte  1989  Cable  Distribution  Final 
Determinatioa,  however,  the  Tribunal  stated  that 
regarding  nonconunercial  television,  "(flees 
generated  declined  from  2.4%  to  2%.”  57  FR 15286. 
15303  (1992). 
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DEPARTMENT  OF  EDUCATION 

Pell  Grant  Program:  Deadline  Dates  for 
Receipt  of  Applications,  Reports,  and 
Other  Documents  for  the  1992-93 
Award  Year 

AGENCY:  Department  of  Education. 
ACTION:  Notice. 

SUMMARY:  The  Secretary  announces  the 
deadline  dates  for  receiving  documents 
horn  persons  applying  for  Gnancial 
assistance  under,  and  hrom  institutions 
participating  in,  the  Pell  Grant  Program 
during  the  1992-93  award  year. 

SUPPLEMENTARY  INFORMATION:  The  Pell 
Grant  Program  provides  grants  to 
students  attending  eligible  institutions 
of  higher  education  to  help  them  pay  for 
their  education  costs.  The  program 
supports  AMERICA  2000,  the 
President’s  strategy  for  moving  the 
Nation  toward  the  National  Education 
Goals,  by  enhancing  opportunities  for 
postsecondary  education.  The  National 
Education  Goals  call  for  increasing  the 
rate  at  which  students  graduate  from 
high  school  and  pursue  high  quality 
postsecondary  education  and  for 
supporting  life-long  learning.  Authority 
for  the  Pell  Grant  Program  is  contained 
in  sections  411  throu^  411F  of  the 
Higher  Education  Act  of  1965,  as 
amended  (HEA),  20  U.S.C.  1070a 
through  1070a-6,  as  those  sections  read 
prior  to  enactment  of  the  Higher 
Education  Amendments  of  1992,  Public 
Law  102-325.  The  regulations  for  the 
Pell  Grant  Program  are  codified  in  34 
CFR  part  690  and  34  CFR  part  668. 

I.  Applications  for  Determination  of 
Pell  Grant  Index — Table  1 

As  a  requirement  for  receiving  a  Pell 
Grant,  each  applicant  is  responsible  for 
submitting  to  an  institution  of  higher 
education  a  valid  Student  Aid  Report 
(SAR)  that  states  the  amount  of  the 
student’s  Pell  Grant  Index  (PGI)  and  the 
information  used  in  calculating  that 
number.  To  receive  an  SAR  and 
determination  of  Pell  Grant  eligibility, 
each  applicant  must  Grst  submit  his  or 
her  approved  application  to  an  agency 
listed  in  Table  I  of  this  notice  or 
electronically  through  Stage  Zero  of  the 
U.S.  Department  of  Education’s 
(Department  of  Education)  Electronic 
Data  Exchange  (EDE)  program,  as 
discussed  below.  That  application, 
hereafter  referred  to  in  this  notice  as  an 
original  application,  must  be  submitted 
on  one  of  the  approved  forms  shown  in 
Table  I  or  throu^  Stage  Zero  of  EDE 
and  be  received  by  the  designated 
agency  at  the  agency’s  address  shown  in 
Table  I  no  later  than  May  3, 1993. 


Application  fcMrms  sent  to  the  Federal 
Student  Aid  Programs  must  be  received 
at  the  appropriate  U.S.  Postal  Swvice 
facility  indicated  in  the  table. 

Individuals  at  the  application 
processing  centers  are  not  authorized  to 
personally  accept  hand  delivered 
documents. 

Stage  Zero  of  EDE  allows  institutions 
to  enter  (or  have  their  students  enter) 
Federal  student  financial  aid 
application  data  by  using  software 
provided  by  the  Department  of 
Education.  Institutions  electronically 
transmit  that  data  to  the  Department  of 
Education.  Stage  Zero  applications  must 
be  received  at  the  Department  of 
Education’s  Central  Processing  System 
center  no  later  than  midnight  (Central 
Time)  on  May  3, 1993. 

A.  Applications  of  Students  Receiving  a 
"Dependency  Override" 

If  the  financial  aid  administrator 
(FAA)  at  the  institution  an  applicant  is 
attending  determines  that  the  applicant 
qualifies  as  an  independent  student 
under  section  41lF(12)(B)(vii)  of  the 
HEA  or  that  he  or  she  qualifies  as  a 
dependent  student  under  section 
41lF(12)(C)  of  the  HEA  (as  those 
sections  read  prior  to  enactment  of  the 
Higher  Education  Amendments  of  1992, 
Pub.L.  102-325),  the  financial  aid 
administrator  will  use  the  “dependency 
override’’  procedure.  Under  this 
procedure,  the  applicant  must  submit  a 
Correction  Application  to  the  Federal 
Student  Aid  Programs  after  that 
application  has  been  specially  coded  for 
the  typw  of  dependency  override  and 
sign^  by  the  FAA.  However,  the 
Correction  Application  is  not  the  only 
means  for  submitting  dependency  status 
overrides.  An  FAA  can  request  an 
override  with  the  original  application 
through  most  Multiple  Data  l^try 
(MDE)  agencies.  The  interested  FAA 
should  contact  the  MDE  agency  used  by 
the  school  (listed  in  Table  I)  to  find  out 
whether  the  MDE  agency  can  process 
the  dependency  override  through  their 
system,  and  what  procedures  to  follow 
in  requesting  the  override.  An  applicant 
attending  an  institution  that  participates 
in  Stage  Zero  of  EDE  and  who  qualifies 
for  a  dependency  override  may  submit 
an  electronic  Correction  Application 
coded  for  the  appropriate  dependency 
override  throu^  the  Stage  Zero  process. 

If  the  applicant  has  not  submitted  an 
original  application,  the  deadline  date 
for  the  submission  of  a  Correction 
Application  through  the  dependmcy 
override  procedure  is  May  3, 1993.  if  the 
applicant  has  submitted  an  original 
application,  the  deadline  date  for  the 
submission  of  the  Correction 
Application  is  August  2, 1993. 


Applications  submitted  electronically 
must  be  received  no  later  than  midnight 
(Central  Time)  of  the  applicable 
deadline  date. 

B.  Applications  of  Students  Meeting  a 
"Special  Condition" 

If  an  applicant  meets  a  “special 
condition’’  as  provided  in  34  CFR 
690.31  or  690.32,  the  FAA  will  use  the 
special  condition  procedure  for  the 
Correction  Application.  Under  the 
special  condition  procedure,  the 
applicant  may  provide  the  needed 
information  on  a  Correction  Application 
that  has  been  specially  coded  and 
simed  by  the  FAA. 

if  an  applicant  meets  a  special 
condition  and  his  or  her  institution  is 
participating  in  Stage  Zero,  the 
applicant  may  also  submit  an  electronic 
Correction  Application  coded  for  the 
appropriate  special  condition  through 
Stage  Zero  to  the  Department  of 
Education’s  Central  Processing  System 
center.  Applications  submitted 
electronically  must  be  received  no  later 
than  midnight  (Central  Time)  of  the 
applicable  deadline. 

If  the  applicant  has  not  submitted  an 
original  application,  the  deadline  date 
for  the  submission  of  the  special 
condition  Correction  Application  is  May 
3, 1993.  If  the  applicant  has  submitted 
an  original  application,  the  deadline 
date  for  the  submission  of  the  special 
condition  Correction  Application  is 
August  2, 1993. 

(Approved  by  the  Office  of  Management  and 
Budget  under  0MB  Control  Number 
Application:  1840-0110) 

n.  Other  Documents — Table  I 

Once  an  applicant  has  filed  his  or  her 
original  application,  additional 
transactions  may  occur.  In  some  cases, 
the  agency  receiving  the  original 
application  may  request  additional 
information.  In  other  cases,  the 
applicant  is  responsible  for  initiating  a 
request  to  the  agency  to  consider 
additional  or  alternative  information. 

Table  I  of  this  notice  lists  the 
addresses  to  which  additional 
transactions  must  be  sent  and  the 
deadline  dates  for  the  receipt  of  those 
transactions. 

The  following  explains  each  type  of 
transaction: 

A.  Correction  Application 

In  addition  to  being  used  when  an 
applicant  receives  a  dependency 
override  or  meets  a  special  condition  as 
provided  in  34  CFR  690.31  and  690.32, 
the  Secretary  will  provide  a  Correction 
Application  to  an  applicant  if  the 
applicant’s  original  application  lacked 
sufficient  information  to  be  processed  or 
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contained  inaccurate  information.  The 
applicant  must  include  on  the 
CoiiTection  Application  all  the 
infonnation  necessary  to  process  that 
application. 

If  an  applicant  has  misreported  his  or 
her  dependency  status,  or  if  that  status 
has  changed  after  the  applicant 
submitted  an  original  application  for 
reasons  other  thw  a  ch^ge  in  marital 
status,  the  applicant  must  submit  a 
Correction  Application  with  the  correct 
dependency  status. 

A  Correction  Application  may  be 
obtained  (1)  hrom  an  FAA  or  an 
Educational  Opportunity  Center 
counselor,  (2)  by  writing  to  Federal 
Student  Aid  Programs,  P.O.  Box  84, 
Washington,  DC,  20044,  or  (3)  by  calling 
1  (800)  4  FED  AID.  The  Correction 
Application  must  be  returned  to  the 
address  listed  in  Table  I  and  received  at 
that  address  no  later  than  August  2, 

1993,  unless  the  Correction  Application 
is  submitted  as  an  original  application, 
in  which  case  the  May  3, 1993  deadline 
applies.  A  Correction  Application 
submitted  electronically  through  Stage 
Zero  must  be  received  by  the  Central 
Processing  System  center  no  later  than 
midnight  (Central  Time)  on  August  2, 
1993,  unless  the  Correction  Application 
is  submitted  as  an  original  application, 
in  which  case  the  May  3, 1993 
(midnight  Central  Time)  deadline 
applies. 

B.  Student  Aid  Report  (SAR) 

•  CorrectionA^erification  of 
Information  Requested  by  the 
Secretary — If  the  Secretary  returns  an 
SAR  to  an  applicant  for  correction  or 
verification  of  information,  the 
applicant  must  cmrect  or  verify  the 
information  and  return  the  SAR  to  the 
appropriate  address  listed  in  Table  I. 
The  SAR  must  be  received  at  that 
address  no  later  than  August  2, 1993. 

An  applicant  who  must  correct  or  verify 
his  or  her  data  and  who  is  attending  an 
institution  participating  in  EDE  must 
have  the  institution  submit  his  or  her 
corrected  or  verified  data  to  the  Central 
Processing  System  center.  The  corrected 
SAR  data  submitted  electronically  by 
the  institution  must  be  received  at  the 
Central  Processing  System  center  no 
later  than  midnight  (Central  Time)  on 
August  2, 1993. 

•  Correction  of  Inaccurate 
Information — If  the  SAR  reflects 
information  that  was  inaccurate  when 
the  application  was  signed,  the 
applicant  must  correct  that  infonnation 
on  the  SAR  and  send  the  SAR  to  the 
appropriate  address  listed  in  Table  L 
The  SAR  must  be  received  at  that 
address  no  iMer  than  August  2, 1993. 
Under  EDE,  an  applicant  must  submit 


that  SAR,  writh  the  infonnation 
corrected,  to  the  institution  by  August  2, 
1993. 

•  Recomputation  of  Pell  Grant  Index 
(PGI) — ^An  applicant  may  request  on  the 
SAR  that  the  Secretary  recompute  his  or 
her  PGI  if:  (1)  The  student  believes  a 
clerical  or  arithmetic  error  has  occurred 
or  (2)  the  student  meets  a  special 
condition  as  provided  in  34  CFR  690.31 
or  690.32.  The  applicant  must  send  the 
SAR  to  the  appropriate  address  listed  in 
Table  L  The  SAR  must  be  received  no 
later  than  midnight  (Central  Time)  on 
August  2, 1993.  A  student  attending  an 
institution  participating  in  EDE  may 
submit  a  request  for  recomputation  to 
the  institution  by  August  2, 1993.  A 
request  for  recomputation  submitted 
electronically  by  the  institution  must  be 
received  at  the  Department  of 
Education's  Central  Processing  System 
center  no  later  than  midnight  (Central 
Hme)  on  August  2, 1993. 

•  Request  for  Duplicate  SAR — If  an 
applicant  wishes  to  receive  a  duplicate 
SAR,  the  applicant  may  write  to  the 
appropriate  agency’s  address  listed  in 
Table  I  or  call  the  appropriate  agency’s 
telephone  number  listed  in  Table  I.  All 
written  and  telephone  requests  must  be 
received  no  later  than  August  2, 1993. 

A  written  request  sent  to  the  appropriate 
agency  (listed  in  Table  I)  must 
received  through  a  U.S.  Postal  facility. 
Individuals  at  the  agencies  listed  in 
Table  I  are  not  authorized  to  personally 
accept  hand-delivered  documents. 

Note — ^Although  the  Department  of 
Education’s  application  agencies  will  accept 
and  process  confections  through  August  2, 
1993,  this  deadline  for  corrections  does  not 
extend  the  deadline  by  which  the  student 
must  submit  his  or  her  SAR  with  an  eligible 
PGI  to  the  institution’s  financial  aid  office.  If 
the  student  does  not  submit  a  valid  SAR  with 
an  eli^ble  PGI  to  the  financial  aid  office  by 
his  or  her  last  date  of  enrollment  or  June  30, 
1993,  whichever  is  earlier,  he  or  she  will  not 
be  eligible  for  a  Pell  Grant  award. 

III.  Verification  Procedures  and 
Deadline  Dates 

The  information  provided  on  cm 
application  and  included  on  an  SAR 
may  be  subject  to  verification.  In  that 
case,  in  order  to  receive  a  Pell  Grant 
award  for  the  1992-93  award  year,  the 
applicant — and  his  or  her  parents,  if 
applicable — must  submit  the  necessary 
verification  documents  in  accordance 
with  the  following  procedures.  The 
documents  must  be  received  no  later 
than  the  deadline  dates  specified  below. 
These  dates  do  not  conflict  with  nor 
supersede  the  deadline  dates  specified 
in  Table  I  of  this  notice. 


A.  Verification  of  In  formation  on 
Application 

If  an  applicant  is  selected  to  have  the 
infonnation  oa  his  or  her  application 
verified  under  the  verification 
procedures  set  forth  in  subpart  E  of  the 
Student  Assistance  General  Provisions 
(34  CFR  part  668),  he  or  she  must 
submit  the  requested  dociunents  as 
specified  below  in  steps  1-4.  The 
deadline  date  fw  the  completion  of 
these  steps  is  the  earlier  of  60  days  from 
the  applicant’s  last  date  of  enrollment  in 
the  case  of  an  applicant  who  leaves 
school  because  of  graduation, 
completion  of  an  academic  term,  or 
withdrawal:  or  August  30, 1993. 
(Documents  that  are  hand-delivered 
must  be  received  by  the  institution  by 
the  close  of  business  on  August  30, 

1993.  Documents  sent  by  mail  must  be 
postmarked  or  demonstrate  other 
comparable  proof  of  mailing  by  August 
30, 1993.)  A  student  who  will  still  ^ 
enrolled  in  a  course  of  study  in  the 
1992-93  award  year  after  August  30, 
1993,  must  submit  the  requested 
documents  by  August  30, 1993. 

*rhis  process  is  complete  when  the 
applicant  has: 

(1)  Submitted  all  requested 
verification  documents  to  his  or  her 
institution; 

(2)  Made  all  necessary  corrections  on 
(a)  Part  2  of  the  SAR,  (b)  an  Electronic 
Student  Aid  Report  (^AR),  or  (c)  a 
Correction  Application  of  the  EDE; 

(3)  By  August  2, 1993,  either  (a) 
signed  and  submitted  the  corrected  Part 
2  of  the  SAR  to  the  appropriate  address 
indicated  on  the  back  of  Part  2  of  the 
SAR  (the  same  address  as  indicated  in 
Table  I);  (b)  signed  and  submitted  the 
corrected  ESAR  to  the  institution  (for 
those  participating  in  EDE);  or  (c)  signed 
and  submitted  the  pa{>er  Correction 
Application  or  the  electronic  Correction 
Application. 

(4)  Submitted  to  the  institution  the 
corrected  and  reprocessed  SAR  or 
signed  the  corrected  and  reprocessed 
ESAR  received  from  the  Department  of 
Education’s  processing  center.  (34  CFR 
668.60) 

B.  Application  Forms  and  Information 

Student  aid  application  forms. 
Correction  Applications,  and 
information  brochures  may  be  obtained 
through  college  and  university  financial 
aid  administrators  and  Educational 
Opportunity  Center  counselors,  or  by 
writing  or  calling:  Federal  Student  Aid 
Programs,  P.O.  Box  84,  Washington,  DC 
20044.  Telephone  1  (800)  4  FED  AID. 
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Table  I 

[DeadKne  Date  kx  Receipt  of  Original  Application 
Forms  lor  Determining  Expected  Family  ContribU' 
tion:  May  3,  1993.  Dearttne  Date  lor  recetpl 
ol  Correction  Applications  (other  than  originals), 
Applications  (omer  than  originals),  and  Other 
Documents:  August  2, 1993] 


Typeof  forni 

For  Information 
about 

Contact  Federal 
Student  Aid 
Programs 

Application  lor 

English/Span- 

Box  84,  Wash- 

Federal  Stu- 

Ish/Correctlon 

Ington,  DC 

deni  Aid 

Application 

20044. 1- 

(AFSA). 

request. 

(800)  4  FED 
AID.  TTY 
(301)369- 
0518. 

Englisfi  AppHca- 

c/o  AFSA  Prx- 

tIon  subrnis- 

essor  Box 

sloa 

6950,  Prirwe- 
lon.  New  Jer¬ 
sey  08541. 

Spanisb  Appli¬ 
cation  sub¬ 
mission. 

Box  6951. 

Correction  Ap¬ 
plication  sub¬ 
mission. 

80x6952. 

SAR  corrections 

Box  6953. 

Duplicate  re¬ 
quests/ad- 

Box  6954. 

dress 

changes. 

AB  other  cor- 

Box  84,  Wash- 

respondence/ 

Ington,  DC 

Inquiries. 

20044. 1- 
(800)  4  FED 
AID. 

Family  Financial 

Application  re- 

c/o  American 

Statemertf 

quest 

CoHege  Test- 

(FFS). 

mg  (ACT): 

Box  1002, 
Iowa  City, 
Iowa  52243. 
(319)  333- 
1200. 

Application  sub¬ 
mission. 

Box  1000. 

SAR  corrections 

Box  4018. 

Duplicate  re¬ 
quest/address 
changes. 

80X4017. 

AN  other  cor¬ 
respondence/ 
iTKtuiries. 

Box  4027. 

Financial  Aid 

Application  re- 

c/o  College 

Form  (FAF). 

quest 

Scholarship 
Senrice:  Box 
6327,  Prince¬ 
ton,  New  Jer¬ 
sey  08541. 
Eastern  and 
Central  Tima 
Zones:  (609) 
951-1025. 
TTY  (609) 
734-9013. 

Application  sub¬ 
mission. 

Box  6300. 

SAR  corrections 

Box  6957. 

Duplicate  Re¬ 
quest!  Ad¬ 
dress 
Changes. 

Box  6958. 

Table  I — Continued 

(Deadline  Date  lor  ReceM  of  Original  Application 
Forms  for  Determining  Expected  FamHy  Contribu¬ 
tion:  May  3,  1993.  Deadline  Data  lor  recelpl 
of  Correction  Applications  (other  than  origlnalB), 
Applications  (o^  than  originals),  and  Other 
Documents:  August  2, 1993] 


Type  of  form 

For  information 
about 

Contact  Federal 
Student  Aid 
Programs 

Application  for 

Application  re- 

c/o  Pennsylva- 

Pennsylvania 

quest  and 

nia  Higher 

State  Grant 

other  inquir- 

Education  As- 

and  Federal 

les. 

sistance 

Student  Aid 

Agency 

(PHEAA). 

(PHEAA): 

Grant  D^ 
Sion.  660 

Boas  Street, 
Harrisburg, 
Pennsylvania 
17102. 1- 
800-692- 
7435  (Pa. 
only)  Out  of 
state— (717) 
257-2800. 

Application  sub- 

Box  8169,  Har- 

missioa 

risburg,  PA 
17105-8169. 

SAR  correc- 

80x8135,  Har- 

tions/dupli- 

risburg,  PA 

cate  re¬ 
quests/ad¬ 
dress 
changes. 

17105-8135. 

Smglefile  form .. 

Application  re- 

c/o  United  Stu- 

quest 

! 

dent  Aid 

Funds 

(USAF):  Box 
6131, 

MCB242,  In¬ 
dianapolis,  In¬ 
diana  46206- 
6131. 1-(800) 
448-3530. 

Application  sub- 

Box  6130,  mdi- 

mission. 

anapoUs,  IN 
46206-8130. 

AH  other  cor- 

Box  6131,  mdl- 

respondence. 

anapoHs,  IN 
46206-6131. 

(Federal  Elec- 

Application  re- 

Contact  mstitu- 

tronic  AppH- 

quest 

tion's  finan- 

cation)  Stage 

dal  aid  office 

Zero  of  the 

lofIndoutHII 

Electronic 

pamdpatee  m 

Data  Ex- 

the  Stage 

change. 

ZeroprojecL 

Electronic  AppU- 

ElectroriicaHy 

cation  sub- 

submitted  to 

mission. 

the  Central 
Processing 
System  via 
(general  Elec¬ 
tronic  Support 
computer  net¬ 
work. 

Table  I — Continued 

[Deadline  Date  for  Receipt  of  Original  Application 
Forms  for  Determining  Expected  Family  Contribu¬ 
tion:  May  3,  1993.  Define  Date  for  receipt 
of  Correction  Applications  (other  than  originals). 
Applications  (other  than  origmais),  and  Other 
Documents:  August  2, 1993] 


Type  of  form 

For  information 
about 

Contact  Federal 
Student  Aid 
Programs 

Diskette  and 
tape  submis¬ 
sion. 

c/o  National 
Computer 
Systems—' 
Stage  Zero, 
Box  30,  Iowa 
City,  Iowa 
52244.  (319) 
339-6642. 

Stage  II  of  the 

Electronic  cor- 

c/o  National 

Electronic 

rections  and 

Computer 

Data  Ex- 

requests  for 

Systems— 

change. 

duplicates/ 
other  mquir- 
ies. 

GES  Cus¬ 
tomer  Senr- 
ice,  Iowa 

City,  Iowa 
52244.  (319) 
339-6642. 

rV.  Submissions  to  the  Secretary  of 
Institutional  Payment 

Summary  and  Student  Aid  Reports  (Part 
3  Payment  Vouchers) 

Each  institution  that  participates  in 
the  Pell  Grant  Program  is  required  by  34 
CFR  690.83(b)  to  submit  to  the  Secretary 
of  Education  reports  and  information 
required  in  connection  with  the  Pell 
Grant  funds  made  available  to  the 
institution  for  payment  to  students  for 
an  award  year.  One  of  the  required 
reports  is  the  Institutional  Payment 
Summary  (IPS).  The  IPS  accompanies 
an  institution’s  submission  of  Pell  Grant 
Payment  Vouchers  and  summarizes  the 
information  contained  on  the  individual 
Payment  Vouchers.  Ordinarily,  the 
Secretary  provides  an  IPS  form  to  the 
institution  for  completion  and  return  to 
the  Department  of  Education. 

The  institution  may  also  meet  this 
reporting  requirement  by  submitting  the 
IPS  and  Payment  Voucher  information 
to  the  Department  of  Education  on  a 
floppy  disk,  on  a  magnetic  tape,  or  by 
an  electronic  transmission  through  a 
modem  horn  a  personal,  mini,  or 
mainframe  computer.  These 
submissions  are  referred  to, 
respectively,  as  the  Pell  Grant  Floppy 
Disk  Data  l^change,  the  Pell  Grant 
Recipient  Data  Exchange  (RDE),  and 
EDE  Stage  m.  An  institution  that  wishes 
to  use  one  of  these  automated  reporting 
methods  must  enter  into  a  written 
agreement  with  the  Department  of 
Education  and  then  must  agree  to  (1) 
comply  with  the  Department  of 
Education’s  prescri^d  manner  of 
formatting  and  presenting  the  submitted 
information,  (2)  restrict  access  to  the 
records  from  which  the  EPS  information 
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is  derived,  and  (3)  ensure  that  only 
authorized  officials  or  agents  of  the 
instituticHi  may  enter  the  data 
transmitted  in  or  with  the  IPS 
submission  to  the  Department  of 
Education. 

The  Department  of  Education  credits 
an  institution’s  Pell  Grant  account  on 
the  basis  of  Pell  Grant  payment  data 
submitted  through  the  system  described 
in  this  notice.  Such  information  must  be 
submitted  to  the  Department  of 
Education  in  a  timely.  certiHed,  and 
acceptable  form.  A  submission  is  timely 
if  received  by  the  Department  of 
Education  according  to  the  deadlines 
prescribed  in  Tables  II  and  III  in  Part 
IV.C.  of  this  notice;  certified  if  its 
accuracy  is  attested  to  by  the  institution 
in  the  manner  described  in  Part  IV.D.  of 
this  notice;  and  acceptable  if  submitted 
in  accordance  with  the  directions 
provided  by  the  Department  of 
Education  for  the  particular  medium  of 
submission  used  by  the  institution. 

Failure  to  meet  these  reporting 
requirements  may  result  in 
administrative  action  by  the  Department 
of  Education  under  subpart  G  of  34  CFR 
part  668  to  Fine  the  institution  or  to 
limit  or  terminate  its  participation  in  the 
Pell  Grant  Program.  In  addition,  failure 
to  report  accurately  a  student’s  award 
amount  by  the  reporting  deadline  may 
render  the  student  ineligible  for  all  or 
part  of  his  or  her  Pell  Grant  payment. 

A.  Data  and  Records  To  Be  Submitted 

In  each  IPS  submission,  the 
institution  must  submit: 

(1)  On  the  IPS  form,  or  in  the  IPS 
record  format,  information  described  in 
Section  II  of  the  IPS,  including  the 
number  and  amount  of  each  Pell  Grant 
award  adjustment  that  the  institution 
made  and  the  institution’s  total 
payments  to  all  Pell  Grant  recipients  for 
the  award  year  up  to  the  date  of  the 
submission;  and 

(2)  An  SAR  Payment  Voucher  (Part  3 
of  the  SAR),  or  its  equivalent  as  defined 
by  the  Secretary,  that  discloses — 

(i)  Any  new  Pell  Grant  recipients 
identified  by  the  institution  during  the 
reporting  period  for  which  the  IPS  is 
submitted;  or 

(ii)  Any  change  in  enrollment  status, 
cost  of  attendance,  or  other  event  that 
occurred  during  either  the  reporting 
period  for  which  the  IPS  is  submitted  or 
the  reporting  period  immediately 
preceding  that  reporting  period,  if  that 
event  causes  a  change  in  the  amount  of 
Pell  Grant  that  a  student  has  received  or 
qualifies  to  receive  for  the  award  year. 

The  institution  may  submit  the  IPS 
without  SAR  Payment  Vouchers  (or 
electronic  equlvalenO  if  (1)  the 
institution  had  no  Pell  Grant  recipients 


in  attendance  or  identified  no  new  Pell 
Grant  recipients  during  the  reporting 
period  for  which  the  IPS  is  submitted 
and  (2)  did  not  have  to  identify  any 
changes  to  the  awards  of  previously 
reported  recipients  during  the  rep<^ng 
period  preceding  the  period  for  which 
the  IPS  is  submitted.  If  an  instituticm 
that  transmits  IPS  information  via  a 
floppy  disk,  RDE,  or  EDE  Stage  III 
wishM  to  exercise  this  option,  it  must 
use  the  paper  IPS  document. 

[Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  Numbers  1840- 
0132  (SAR)  and  1840-0540  (IPS)l 

B.  Addresses  for  Delivery 

The  institution  must  submit  the  IPS 
and  any  accompanying  SAR  Payment 
Vouchers,  or  the  floppy  disk  or  the  RDE 
magnetic  tape  containing  this 
information,  as  follows: 

If  by  regular  mail:  U.S.  Department  of 
Education,  Pell  Grant  Systems  Division, 
P.O.  Box  4158,  Iowa  City,  Iowa  52244- 
4158.  If  delivered  by  a  courier  other 
than  the  U.S.  Postal  Service;  U.S. 
Department  of  Education,  Pell  Grant 
Systems  Division,  c/o  National 
Computer  Systems,  2510  N.  Dodge  St., 
Iowa  City,  Iowa  52240,  Attention:  CPS/ 
DP. 

C.  Frequency  and  Schedules  for  IPS 
Submissions 

An  institution  must  make  an  IPS 
submission  or  its  equivalent  at  least 
once  during  each  of  the  reporting 
periods  established  in  Tables  II  and  III. 
The  table  that  is  applicable  to  a 
particular  institution  depends  on  the 
amount  of  the  institution’s  1991-92  Pell 
Grant  authorization  for  the  prior 
program  year.  An  institution  may  make 
IPS  submissions  more  frequently,  up  to 
60  times  during  the  entire  reporting 
cycle  (July  1st  through  the  final 
reporting  deadline).  For  purposes  of 
complying  with  the  reporting 
requirements  of  Part  FV.A.  of  this  notice, 
an  institution  must  ensure  that  the  IPS 
and  SAR  Payment  Vouchers  are 
received  by  the  Department  of 
Education  by  the  applicable  closing  date 
for  each  reporting  period  as  specified  in 
the  appropriate  table  below.  Proof  of 
mailing,  such  as  a  date  on  a  U.S.  Postal 
Service  postmark,  is  not  considered 
confirmation  of  receipt  by  the 
Department  of  Education.  If  an 
institution  submits  the  IPS  and  SAR 
Payment  Voucher  information  by  means 
of  the  EDE  Stage  in,  the  transmission 
must  be  received  at  the  Department  of 
Education’s  Centred  Processing  System 
center  by  midnight  (Central  Time)  of  the 
applicable  closing  date  for  the  reporting 
periods  indicated  in  Tables  II  and  IIL 


Table  II.— Institutions  With  a  1991- 
92  Pell  Grant  Authorization  of 
AT  Least  $750,(X)0 


Reporting  periods 

Closing  date  tor 
rsioeipl 

July  1,  1982  thiough  Oct  15. 

Oct  15,  1992. 

1992. 

Oct  16,  1992  through  Dec.  15, 

Dec.  15. 1992. 

1992. 

Dec.  16,  1992  through  Feb.  15. 

Feb.  15. 1993. 

1993. 

Feb.  16,  1993  through  Apr.  15, 

Apr.  15, 1993. 

1993. 

Apr.  16,  1993  through  June  15, 

June  15, 1993. 

1993. 

June  16.  1993  Swough  Aug.  15. 

Aug.  IS.  1993. 

1993. 

Table  III.— b^STirunoNS  with  a  1991- 
92  Pell  Grant  Authorization  of 
LESS  THAN  $750,(X)0 


Reporting  periods 

Closing  date  tor 
receipt 

July  1,  1992  through  Dec.  15, 

Dec.  IS.  1992. 

1992. 

Dec.  16.  1992  through  Apr.  IS, 

Apr.  IS.  1993. 

1993. 

Apr.  16,  1993  through  Aug.  15, 

Aug.  15. 1993. 

1993. 

If  any  closing  date  for  receipt  above 
falls  on  a  Saturday,  Sunday,  or  Federal 
holiday,  submissions  received  on  the 
next  Federal  business  day  will  be 
counted  as  meeting  the  closing  date. 

D.  Certification  of  Accuracy 

Institutions  participating  in  the  Pell 
Grant  Program  must  provide  a 
certification  of  the  accuracy  of  the  data 
with  each  IPS  submission.  An 
instituticHi  submitting  an  IPS  form  must 
certify  by  including  an  original 
signature  by  the  official  of  the 
institution  accountable  for  the  accuracy 
of  the  data  submitted.  An  institution 
transmitting  IPS  information  by  floppy 
disk,  magnetic  tape,  or  electronic 
transmission  must  certify  the  accuracy 
of  the  data  by  including  in  that 
transmission  a  code  or  signature  flag 
prescribed  by  the  Department  of 
Education.  By  using  the  prescribed  code 
or  signature  flag,  an  institution  certifies 
that  the  transmitted  IPS  information  has 
been  provided  from  a  file  or  recmrd  to 
which  only  officials  with  appropriate 
security  clearance  have  access  and  that 
the  data  contained  in  the  submission  are 
accurate. 

V.  Annual  Deadline  for  Submission  of 
SAR  Payment  Voudiers  and  Requests 
for  Adjustments  of  Fell  Grant  Accounts 

An  institution  obtains  an  adjustment 
to  its  Pell  Grant  account,  and  the 
amoimt  of  Pell  Grant  funds  for  which  it 
is  accountalde,  by  submitting 
supporting  SAR  Payment  Vouchers  or 
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their  equivalent  under  the  procedures 
described  in  this  notice  and  the 
reporting  system  described  in  the 
regulations.  An  institution  is  required 
by  34  CFR  690.83(a)  to  submit  all  SAR 
Payment  Vouchers  for  an  award  year  by 
a  specihed  date  following  that  award 
year;  for  1992-93  that  date  is  September 
30, 1993.  An  institution,  therefore,  may 
submit  any  Payment  Vouchers  not 
previously  submitted  during  the 
required  reporting  periods  established 
in  this  notice  by  September  30, 1993 
and  receive  an  adjustment  to  its  Pell 
Grant  authorization  on  the  basis  of  that 
submission.  Except  as  provided  in  Part 
V.  B.  of  this  notice,  after  September  30, 
1993,  the  Secretary  closes  the 
institution’s  Pell  Grant  account  for  the 
1992-93  award  year.  The  institution’s 
account  is  closed  on  the  basis  of  the 
information  reported  by  the  institution 
on  its  submissions  of  IPS  and 
supporting  SAR  Payment  Vouchers 
through  September  30, 1993.  The  final 
IPS  submitted  by  the  institution  must 
accurately  report  the  institution’s  total 
payments  to  all  Pell  Grant  recipients  for 
the  1992-93  award  year  (IPS  Item  15  or 
its  equivalent). 

A.  Timely  Delivery  for  Final 
Submissions  of  SAR  Payment  Vouchers 
and  Requests  for  Adjustments  of  Pell 
Grant  Accounts:  Proof  of  Delivery 

An  institution  may  be  required  by  the 
Department  of  Education  to  show  that  it 
mailed  or  otherwise  submitted  its  IPS 
and  SAR  Payment  Vouchers  by  the 
September  30, 1993  deadline  date. 

The  Department  accepts  as  proof  of 
the  date  of  delivery  by  mail  or  by  non- 
U.S.  Postal  Service  courier  one  of  the 
following: 

(1)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(2)  A  legibly-dated  U.S.  Postal  Service 
postmark. 

Note — The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method  of  proof  of  mailing, 
an  institution  should  check  with  the  post 
ofTice  at  which  it  mails  its  submission.  An 
institution  is  strongly  encouraged  to  use  First 
Qass  Mail. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  courier. 

(4)  Other  proof  of  mailing  or  delivery 
acceptable  to  the  Secretary. 

The  Department  accepts  hand 
deliveries  at*  the  address  stated  in  part 
IV.B.  between  8  a.m.  and  4:30  p.m. 
Central  Time  on  days  other  than 
Saturday,  Sunday,  or  Federal  holidays. 

An  institution  that  transmits  IPS  data 
and  SAR  Payment  Voucher  information 
electronically  via  the  EDE  Stage  III  must 
ensure  that  its  transmission  is 


completed  by  midnight  of  the 
September  30, 1993  deadline  date. 

B.  Postdeadline  Adjustments  to  Pell 
Grant  Accounts 

Section  690.83(a)  of  the  Pell  Grant 
Program  regulations  provides  for  a 
timely  closure  of  an  institution’s  Pell 
Grant  account  for  an  award  year  solely 
on  the  basis  of  SAR  Payment  Vouchers 
or  electronic  equivalents  delivered  to 
the  Department  of  Education  by  the 
annual  deadline  date,  imless  that 
closure  would  result  in  certain 
inaccuracies  in  the  amount  of  an 
institution’s  Pell  Grant  account.  In 
accordance  with  §  690.83(a),  the 
Secretary  permits  a  post-September  30, 
1993  adjustment  to  the  Pell  Grant 
account  of  an  institution  for  the  1992- 
93  award  year  or  any  prior  award  year 
in  these  two  circumstances: 

(1)  Underpayment  of  previously 
reported  awards.  If  the  institution 
submitted  in  a  timely  manner  a  SAR 
Payment  Voucher  or  electronic 
equivalent  for  a  student  in  accordance  ■ 
with  requirements  of  this  notice  and 
§  690.83(a)  but  did  not  submit  in  a 
timely  manner  and  in  an  acceptable 
form  a  SAR  Payment  Voucher  necessary 
to  document  the  full  amount  of  the 
award  for  which  that  student  is  eligible, 
the  institution  may  receive  a  payment  or 
reduction  to  account  for  the  full  amount 
of  that  award  if— 

(1)  The  underpayment  for  that  award 
is  or  would  be  at  least  $100;  and 

(ii)  A  program  review  or  an  audit 
report  produced  in  accordance  with  the 
standards  prescribed  in  34  CFR 
668.23(c)  demonstrates  to  the 
satisfaction  of  the  Secretary  that  the 
student  was  eligible  to  receive  an 
amount  greater  than  that  reported  on  the 
SAR  Payment  Voucher  submitted  in  a 
timely  fashion  to,  and  accepted  by,  the 
Department  of  Education. 

(2)  Overawards  of  previously  reported 
grants.  If  the  institution  determines  that 
a  student  on  whose  Pell  Grant  it  had 
previously  reported  received  more  than 
the  amount  of  Pell  Grant  funds  for 
which  he  or  she  qualihed,  the 
institution  may  report  the  reduction  in 
a  student’s  Pell  Grant  award.  The 
institution  should  not  make  such  a 
report,  however,  for  an  overaward  for 
which  it  is  not  liable  under  §  690.79(a) 
unless  the  student  has  repaid  the  entire 
overaward  to  the  flnancial  aid  office. 

The  Secretary,  in  addition,  makes 
allowances  where  the  institution 
satisfactorily  demonstrates  that  its 
failure  to  submit  Payment  Vouchers  on 
a  timely  basis  and  have  them  accepted 
by  the  Department  of  Education  was 
caused  by  a  processing  or  administrative 
error  made  by  the  Department  of 


Education  or  one  of  its  contractors  or 
was  due  to  unusual  circumstances 
beyond  the  control  of  the  institution. 

^cept  as  provided  under  20  U.S.C. 
1094(c)(7),  and  any  regulations  that  may 
be  issued  under  that  section,  the 
Secretary  adjusts  the  Pell  Grant  account 
of  an  institution  on  the  basis  of  student 
award  data  submissions  made  after 
September  30  following  the  award  year 
only  in  these  specified  circumstances. 
Thus,  if  an  institution  submits  SAR 
Payment  Vouchers  (or  electronic 
equivalents)  for  the  1992-93  award  year 
to  the  Department  of  Education  after  the 
September  30, 1993  deadline,  the 
institution  will  not  receive  added  Pell 
Grant  funds  from  the  Department  of 
Education  unless  the  institution  can 
demonstrate  that  one  of  the  prescribed 
conditions  exists.  If  the  institution  does 
not  demonstrate  to  the  satisfaction  of 
the  Secretary  the  existence  of  one  of 
these  prescribed  conditions,  the 
institution,  with  respect  to  the  amoxmt 
not  reported  in  a  timely  fashion,  will 
receive  no  additional  funds  for  that 
grant  or  grants  and  no  reimbursement  if 
the  grant  or  grants  were  already  made 
using  institutional  funds.  Also  the 
institution  will  remain  liable  for  those 
Pell  Grant  funds  received  in  advance 
that  were  used  for  that  grant  or  grants. 

Moreover,  if  the  institution  was 
required  by  §  690.79(a)  to  use 
institutional  funds  for  Pell  Grants  to 
compensate  for  overawards  for  which  it 
was  accountable,  the  Secretary  takes 
those  required  reimbursements  into 
account  in  determining  whether  the 
institution  qualifies  for  additional  funds 
under  the  first  exception  described  here. 

If  an  institution  believes  that  an 
adjustment  is  warranted  on  the  basis  of 
the  conditions  described  here,  it  should 
contact  the  Pell  Grant  Program  Financial 
Management  Section  at  (202)  708-9807. 
If  the  institution  seeks  administrative 
relief  on  the  basis  of  an  administrative 
error  by  the  Department  of  Education  or 
its  contractors,  the  institution’s  request 
must  provide  a  complete  description  of 
all  facts  pertaining  to  the  awards  that 
were  not  credited,  including  each 
student’s  identifying  data  and  full  Pell 
Grant  payment  history.  The  request 
must  be  received  by  the  Department  of 
Education  no  later  than  January  31, 

1994.  The  request  must  be  delivered  to: 
U.S.  Department  of  Education,  Pell 
Grant  Systems  Division,  P.O.  Box  23791, 
Washington,  DC  20026-0791. 

C.  Request  for  Duplicate  Payment 
Vouchers  or  Related  Information 

To  receive  a  duplicate  Payment 
Voucher,  Processed  Payment  Voucher, 
or  processed  payment  data,  an 
institution  must  contact  the  Pell  Grant 
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Program  by  calling  (202)  708-9807  or  by 
writing  to:  U.S.  Department  of 
Education.  Pell  Grant  Systems  Division. 
P.O.  Box  23791.  Washington.  DC  20026- 
0791. 

To  receive  a  duplicate  Payment 
Voucher,  an  institution  must  include 
with  its  request  a  photocopy  of  either 
part  1  or  p^  2  of  that  student’s  SAR  or 
a  photocopy  of  that  student’s  ESAR.  All 
requests  must  be  received  no  later  than 
August  2. 1993. 

Applicable  Regulations 

The  regulations  applicable  to  this 
program  are  the  Pell  Grant  Program 


regulations  in  34  CFR  part  690  and  the 
Student  Assistance  General  Provisions 
regulations  in  34  CFR  part  668. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Oliver.  Program  Specialist.  Pell 
and  State  Grants  Section.  Grants  Branch. 
Division  of  Policy  Development.  Policy. 
Training,  and  Analysis  Service.  Office  of 
Postsecondary  Education.  U.S. 
Depcutment  of  Education.  400  Maryland 
Avenue  SW.  (ROB-3,  room  4018). 
Washington.  DC  20202-5447. 

Telepnone  (202)  708-4607.  Deaf  and 
hearing  impaired  individuals  may  call 
the  Federal  Dual  Party  Relay  Sendee  at 
1  (800)  877-8339  (in  Washington.  DC 


(202)  708-9300)  between  8  a.m.  and  7 
p.m..  Eastern  time.  (20  U.S.C.  1070a) 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.063,  Pell  Grant  Program) 

Dated:  December  22, 1992. 

Carolynn  Reid-Wallace, 

Assistant  Secretary  for  Postsecondary 
Education. 

(FR  Doc.  92-31637  Filed  12-29-92;  8:45  am] 
BIUJNQ  COOC  4000-01-IV 


Wednesday 
December  30,  1992 


Part  IV 

Department  of 
Education 


Guidelines  To  Assist  Institutions  in 
Determining  Student  Eligibility  for  Title 
IV;  Notice 
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DEPARTMENT  OF  EDUCATION 

Guidelines  To  Assist  Institutions  In 
Determining  Student  Eligibility  for  Title 
IV,  HEA  Student  Financial  Assistance 
Programs,  a  Current  Cumulative  List  of 
Approved  "Abillty-to-Benafit** 
Examinations,  and  Guidelines  for  the 
Interim  Approval  of  Additional 
Examinations 

agency:  Department  of  Education 
action:  Notice. 

SUMMARY:  The  Secretary  provides 
guidelines  for  use  in  determining 
student  eligibility  for  Federal  student 
financial  assistance  under  title  IV  of  the 
Higher  Education  Act  of  1965,  as 
amended  (HEA).  In  addition,  the 
Secretary  provides  notice  of  the  current 
cumulative  list  of  approved  “ability-to- 
benefit"  examinations,  and  guidelines 
for  the  interim  approval  of  additional 
"ability-to-benefit”  examinations.  The 
Secretary  takes  this  action  to  provide 
interim  nonbinding  guidance  to 
implement  provisions  contained  in 
section  484(d)  of  the  HEA  as  amended 
by  the  Higher  Education  Amendments 
of  1992  (Pub.  L.  102-325,  enacted  July 
23, 1992).  In  1993,  the  Department  of 
Education  will  be  publishing  a  Notice  of 
Proposed  Rulemaking  regarding  this 
student  eligibility  requirement.  Public 
comment  will  be  solicited  at  that  time. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Leibovitz,  Senior  Program 
Specialist,  General  Provisions  and 
Institutional  Eligibility  Section,  General 
Provisions  Branch,  Division  of  Policy 
Development,  Policy,  Training,  and 
Analysis  Service,  U.  S,  Department  of 
Education,  400  Maryland  Avenue,  SW., 
(Regional  Office  Building  3,  room  4318), 
Washington,  DC  20202-5343. 

Telephone  (202)  708-7888.  Deaf  and 
hearing  impaired  individuals  may  call 
the  Federal  Dual  Party  Relay  Service  at 
1-800-877-8339  (in  the  Washington, 

DC  area,  telephone  (202)  708-9300) 
between  8  a.m.  and  7  p.m..  Eastern  time. 
SUPPLEMENTARY  INFORMATION:  Under 
section  484(d)  of  the  HEA  as  amended 
by  the  Higher  Education  Amendments 
of  1992,  a  student  who  does  not  have  a 
high  school  diploma  or  its  recognized 
equivalent  is  eligible  for  Federal  title  IV 
student  finEmcial  assistance  only  if — 

•  The  student  takes  an  independently 
administered  examination  and  achieves 
a  score  specified  by  the  Secretary, 
demonstrating  that  the  student  has  the 
ability  to  benefit  from  the  education  or 
training  being  offered.  The  Secretary 
approves  tests  on  the  basis  of 
compliance  with  standards  for 
development,  administration,  and 
scoring  as  the  Secretary  may  prescribe 


in  regulations.  The  student  is  not 
required  to  pass  the  examination  prior 
to  enrollment  at  the" school:  or 
•  The  student  is  determined  as 
having  the  ability  to  benefit  from  the 
education  or  training  being  offered  in 
accordance  with  a  process  as  prescribed 
by  the  State  in  which  the  school  the 
student  is  attending  is  located.  The  State 
process  shall  be  effective  6  months  after 
it  is  submitted  to  the  Secretary  unless  it 
is  disapproved  by  the  Secretary. 

This  provision  does  not  apply  to  the 
Federal  Supplemental  Loans  for 
Students  (SLS)  Program.  Under  the 
Federal  SLS  Program,  a  student  must 
have  a  high  school  diploma  or  its 
recogniz^  equivalent. 

The  purpose  of  this  notice  is  to 
provide  interim  nonbinding  guidance  to 
institutions  that  helps  implement  the 
amended  HEA,  by  providing  a  current 
list  of  approved  examinations  and  an 
interim  process  for  approving  additional 
examinations  until  final  regulations  are 
issued.  In  addition,  this  notice  contains 
guidelines  for  use  in  determining 
student  eligibility  for  Title  IV  student 
financial  assistance.  The  guidelines  set 
forth  the  Department’s  general  policies 
on  these  matters.  Any  binding 
requirements  will  be  established 
throu^  the  promulgation  of  regulations. 

On  Decemoer  19, 1990,  the  Secretary 
published  a  notice  in  the  Federal 
Register  listing  approved  "ability-to- 
benefit”  examinations  and  a  process  for 
obtaining  approval  of  additional 
"ability-to-benefit”  examinations.  The 
purpose  of  that  notice  was  to  provide 
nonbinding  guidance  to  implement  the 
provisions  of  the  Omnibus 
Reconciliation  Act  of  1990  (OBRA).  This 
notice  supersedes  the  December  19, 

1990  notice. 

Unless  a  publisher  requests  that 
approval  of  a  test  be  withdrawn,  the 
tests  that  have  been  listed  in  either  the 
December  19, 1990  notice  or  subsequent 
Department  of  Education  "Dear 
Colleague”  letters  as  approved 
examinations  for  use  in  implementing 
the  HEA  will  continue  to  be  considered 
approved  examinations  for  use  in 
implementing  the  current  HEA 
provisions  until  further  notice  or  until 
such  time  as  final  regulations  are 
published.  The  December  19, 1990 
notice  provided  that  test  developers  and 
publishers  who  wished  to  have  their 
examinations  approved  by  the  Secretary 
should  submit  documents  (as  described 
in  that  notice)  to  the  Department  of 
Education  by  March  31, 1991.  With 
publication  of  this  notice,  and  until 
further  notice,  that  March  31  deadline  is 
extended  indefinitely. 

The  Secretary  does  not  require  that  an 
institution  secure  prior  approval  from 


its  accrediting  agency  before  using  an 
approved  examination.  However,  there 
may  be  specific  requirements  regarding 
testing  instruments  that  an  accrediting 
agency  may  impose  on  its  members. 
Institutions  should  check  with  their 
accrediting  agencies  for  specific 
guidance. 

To  implement  section  484(d)  of  the 
HEA,  as  amended  by  the  Higher 
Education  Amendments  of  1992,  the 
Department  will  publish  a  Notice  of 
Proposed  Rulemaking  and  final 
regulations.  In  the  interim,  as  additional 
tests  are  approved  by  the  Department, 
notification  of  their  approval  will  be 
published  in  subsequent  "Dear 
Colleague”  letters  and  Federal  Register 
notices.  These  examinations  are 
approved  on  an  interim  basis  until 
further  notice  or  until  such  time  as  final 
regulations  are  issued.  At  that  time,  all 
tests,  including  those  approved  on  an 
interim  basis,  will  be  reviewed  in 
accordance  with  the  regulations.  In 
addition,  the  proposed  and  final 
regulations  will  address  provisions  in 
the  Amendments  authorizing  State 
processes  for  the  determination  of  a 
student’s  "ability-to-benefit.” 

I.  Guidelines  for  Use  in  the 
Determination  of  Student  Eligibility  for 
Title  IV,  HEA  Programs 

Independently  Administered 

The  Secretary  considers  an 
examination  to  be  independently 
administered  if  it  is  administered  in 
accordance  with  the  procedures 
specified  by  the  test  publisher  and 
approved  by  the  Secretary.  The  test 
should  be  administered  by  an 
individual  who,  or  organization  that, 
has  no  current  or  prior  fiscal  interest  in 
the  institution  to  be  attended  by  the 
student  being  tested  other  than  an  arms- 
length  arrangement  to  administer  the 
examination.  However,  the  Secretary 
considers  a  testing  or  assessment  center 
at  a  degree-granting  institution  or  public 
vocational  institution  that  is 
independent  of  the  admissions  and 
financial  aid  processes,  to  be  able  to 
administer  examinations  independently 
for  students  attending  that  institution  if 
the  primary  purpose  of  the  testing  or 
assessment  center  is  not  to  administer 
“ability-to-benefit”  examinations. 

Apart  from  the  testing  center 
exception  described  in  the  prior 
paragraph,  a  test  administrator,  proctor, 
or  scorer  (hereafter  referred  to  as  a  test 
administrator)  should  not  be  a  current 
or  former  employee,  consultant,  or 
student  of  the  institution  which  the 
tested  student  is  attending  or  planning 
to  attend;  should  not  be  on  the  board  of 
directors  of,  an  owner  of,  or  have  a 
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financial  interest  in  the  instiUition;  and 
should  not  be  a  relative  of  any  of  the 
above.  With  the  exception  of  employees 
of  those  testing  or  assessment  centers  at 
degree-granting  institutions  or  public 
vocational  institultions,  the  Set^tary 
does  not  consider  an  employee  of  one 
postsecondaiy  institution  to  be 
sufficiently  independent  to  administer 
tests  to  prospective  students  at  another 
postsecond^  institution.  The  Secretary 
considers  that  a  testing  or  assessment 
center  that  is  owned,  controlled,  or 
opwated  by  a  cinrent  or  former  owner 
of  an  institution,  except  an  established 
testing  or  assessment  center  at  a  degree- 
granting  institution  or  public  vocational 
institution,  cannot  independently 
administer  “ability-to-benefit” 
examinations  for  purposes  of  this  notice 
to  prospective  students  of  that 
postsecondary  institution. 

The  Secretary  considers  public  and 
nonpr<^  cmtws  that  offer  assessment 
or  testing  services  and  that  operate 
independently  of  institutions  that  are 
eligible  to  participate  (in  the  HEA 
programs)  to  be  able  to  administer 
independently  “aibility-to-benefit” 
examinations  to  Students  unless  the 
testing  or  assessment  center  is  owned, 
controlled,  or  operated  by  a  current  or 
former  owner  of  an  institution. 

To  ensure  that  a  record  of  an 
independently  administered  test  is 
maintained,  the  institution  is  advised  to 
keep  a  record  of  the  test  taken,  the  date 
and  locatitm  of  the  test,  test  scores,  and 
the  individual  vdto  administered  the 
test. 

The  Secretary  encourages  institutions 
to  draw  test  administrators  fi*om  any  of 
the  following  sources,  provided  that 
they  meet  the  criteria  of  independence 
listed  above: 

•  High  school  guidance  counselors. 

•  Qi^ified  {Hrmessional  educators 
who,  excejA  as  provided  above,  are  not 
employees  of  a  postseccmdary 
institution. 

•  Staff  of  regional  and  area  Armed 
Forces  conunands  who  are  experts  in 
education,  training,  or  human  resources 
development. 

•  Stafi  of  established  offices  of  testing 
or  assessment  who  are  independent  of 
the  admissions  process  at  dagiee- 
granting  institutions. 

•  Test  and  measurement  experts. 

•  Human  resource  development 
professionals. 

Cuiddines  for  Seiecting  Examinations 
From  the  Secretary's  List  of 
Examinations  Approved  for  Testing 
Students  Who  Do  Not  Have  a  High 
School  Diploma  or  its  Equivalent 

Institutions  may  use  more  than  one 
examination  from  the  Secretary’s  list  in 


determining  if  students  who  do  not  have 
a  high  school  dinloma  or  its  recognized 
equiv{dent  are  eugible  to  receive  title  IV , 
student  fioanmal  assistance.  While 
different  examinations  from  the 
Secretary’s  list  may  be  used  for  students 
in  distant  programs,  the  skills  and 
abifities  assess^  by  aH  of  the 
examinations  listed  below  assume 
students  have  had  some  secondary 
education.  The  examinations  approved 
for  testing  students  enrolled  in  English 
as  a  Second  Language  (£^)  programs  or 
programs  with  an  ESL  compoaent  or  for 
testing  non-native  speakers  of  Engli^ 
enrolling  in  regular  academic  or 
vocatfon^  programs  taught  in  Englidi, 
expect  some  de^ee  of  functional 
literacy  in  English  for  non-native 
speakers  of  English.  Institutions  are 
encouraged  to  consider  the  following  in 
selecting  examinations  from  the  list  of 
approved  tests  for  those  students: 

1.  Whether  examinations  designed  for 
iKMi-native-speakers  of  English  can 
determine  the  degree  of  English 
lan^Mge  proficiency  necessary  to 
succeed  in  the  students’  programs  of 
study. 

A.  Students  whose  native  languages 
are  not  English  and  who  are  enrolled  in 
an  Engli^  as  a  Second  Language  (ESL) 
program  ore  prcwram  with  an  ESL 
component  should  take  an  examination 
on  the  Secretary’s  list  that  has  been 
approved  for  determining  the  Ei^glisb 
language  proficiency  of  non-native 
speakers  m  Engli^  enrolling  in  the 
programs  described  in  this  paragraph. 

B.  Students  whose  native  languages 
are  not  Englidi  and  who  are  enrolled  in 
regulcff  academic  or  vocational  programs 
taught  in  En^i^  should  take  an 
examination  on  the  Secretesy’s  list  that 
has  been  approved  for  determining  the 
Enghsh  language  proficiency  of  non¬ 
native  specters  of  English  enrolling  in 
the  programs  described  in  this 
paragraph. 

C.  Students  whose  native  languages 
are  not  English  and  who  are  studying 
entiioly  in  their  native  languages  should 
take  an  examination  in  their  native 
languages  if  one  is  available  and  if  it 
measitres  seooDdary-school  level  basic 
verbal  and  quantitative  skills.  An 
approved  exam  must  be  used  for  those 
languages  for  which  examinations  have 
been  included  on  the  Secretary’s  list. 

2.  Students  with  physical  or  mental 
dis^ihties  should  be  provided  with 
ai^nopriata  assistance  in  test-taking.  In 
administering  ’’alMlity-to-benefit”  tests, 
the  institution  must  ensure  that,  if  a  test 
is  administered  to  a  student  who  has  a 
disability  that  impairs  sensory,  manual, 
cognitive,  or  language  skills,  the  test 
results  accurately  reflect  the  student’s 
aptitude  or  achievement  level  or  related 


cognitive  skills  or  general  learned 
abilities  i^er  than  reflecting  the 
student’s  impaired  sensory,  manual,  or 
speaking  skills.  The  guidelines 
developed  jointly  by  the  American 
Educational  Resrorch  Association,  the 
American  Psychological  Association, 
and  the  National  Council  oa 
Measurement  in  Educatim,  or  the 
guidelines  developed  by  the  American 
Vocational  Education  Association, 
should  be  followed  in  test  selebtion, 
administration,  and  interpretation. 

n.  Approved  "Ability^to-Benefit” 
Examinations 

Until  further  notice  or  until  such  time 
as  final  regulations  are  issued,  the 
Secretary  approves  the  following  list  of 
examinations  to  be  used  in 
implementing  the  requirement  that 
students  without  a  high  school  diploma 
or  its  recognized  equivalent  pass  an 
examination  approved  by  the  Secretary 
to  be  eligible  for  assistance  under  the 
title  rv  HEA  programs. 

These  examinations  are  nationally 
standardised  examinations  secondary 
school  level  ba^  skills  or  general 
learned  abilities  that  meet  the  statutory 
purprose  vuiderlying  the  requirement 
that  the  Secretary  approve 
examinations.  Interim  guidelines  for 
approving  additional  examinations  are 
listed  at  the  end  of  this  nc^ioe. 

The  guidelines  do  not  limit  the 
Secretary’s  discretion  in  deciding 
whether  to  approve  any  examinations 
hut  do  set  fo^  the  Secretary’s  general 
policies.  A  test  in  a  language  other  than 
English  only  can  be  used  if  the  program 
will  be  tau^t  solely  in  that  language. 
Results  of  a  test  only  are  considered  to 
be  valid  if  the  tost  was  (1) 
independently  administered  and  (2) 
administered  within  the  guidelines 
established  by  the  test  publisher  and 
approved  by  the  Secretary. 

The  Secretary,  on  an  interim  basis, 
hereby  approves  the  following 
examinations  for  use  in  determining 
students’  eligibility  for  title  IV 
assistance  (other  than  the  Federal  SLS 
Program). 

ACT  Assessment  ..  American  College 
Testing  (ACT), 
2201  North  Dodge 
Street,  P,0.  Box 
1B8,  Iowa  City,  lA 
52243,  Contact: 
Cynthia  B. 
Schmeiser,  Tele¬ 
phone:  (319)  337- 
1091. 
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2.  Adult  Basic  Learn¬ 
ing  Examination 
(ABLE).  Level  3. 


3.  APTICOM.  The 
Educational  Skills 
Development  Bat¬ 
tery;  and  three  (3) 
parts  of  the  Apti- 

•  hide  Test  Battery 
(Pattern  Visuality, 
Numerical  Reason¬ 
ing.  and  Word 
Memory)  which 
must  be  adminis¬ 
tered  together. 

4.  Aptitude  Based 
Career  Decision 
Test  (ABCD). 


S.  Armed  Services 
Vocational  Apti¬ 
tude  Battery 
(ASVAB).  All 
forms. 


6.  Assessment  and 
Placement  Services 
(APS),  (4  tests)  Bat¬ 
tery,  Form  B. 


7.  ASSET,  Forms  A, 
B,  and  C 


8.  Career  Planning 
Program  (CPP) 
Abilities  Measure¬ 
ment,  Level  2. 


9.  Career  Program 
Assessment  Test 
(CPAT),  Forms  A 
and  B. 


The  Psychological 
Corp.,  555  Aca¬ 
demic  Court,  San 
Antonio,  TX 
78204,  Contact 
Beverly  Creek, 
Telephone:  (512) 
299-3665. 

Vocational  Research 
Institute,  Suite 
1502, 1528  Walnut 
Street,  Philadel¬ 
phia,  PA  19102, 
Contact:  Jeffrey 
Harris,  Telephone: 
(800)  874-5387. 


Education  Tech¬ 
nologies,  Inc., 

1007  Whitehead 
Road  Ext.  Tren¬ 
ton,  NJ  08638- 
2405,  Contact: 
James  Roberts, 
Telephone:  (609) 
882-2668. 

U.S.  Military  Enlist¬ 
ment  Processing 
Command,  Call  for 
information  con¬ 
cerning  ASVAB 
test  processing 
centers.  Tele¬ 
phone:  (708)  688- 
4922. 

The  College  Board, 
45  Columbus  Ave¬ 
nue,  New  York, 

NY  10023,  Con¬ 
tact:  Lucky  J. 
Abentathy,  Tele¬ 
phone:  (212)  713- 
8057. 

American  College 
Testing  (ACT), 
2201  North  Dodge 
Street,  P.O.  Box 
168,  Iowa  City,  lA 
52243,  Contact: 
John  Roth,  Tele¬ 
phone:  (319)  337- 
1030. 

American  College 
Testing  (ACT), 
2201  North  Dodge 
Street,  P.O.  Box 
168,  Iowa  City,  LA 
52243,  Contact: 
Connie  Brinton, 
Telephone:  (319) 
337-1037. 

American  College 
Testing  (ACT), 
2201  North  Dodge 
Street,  P.O.  Box 
168,  Iowa  City,  lA 
52243,  Contact: 
John  Roth,  Tele¬ 
phone:  (319)  337- 
1030. 


10.  Comprehensive 
English  Language 
Test  for  Learners  of 
En^ish  (CELT), 
Forms  A  and  B. 
Approved  for  test- 
iiig  non-native 
speakers  of  English 
entering  programs 
taught  in  En^ish. 
This  test  is  appro¬ 
priate  for  testing 
students  enroll^ 
in  ESL  programs  or 
programs  with  ESL 
components. 

11.  Comprehensive 
Tests  of  Basic 
Skills,  Edition  4, 
Levels  19/20  and 
21/22. 


12.  Computerized 
Placement  Test 
(CPT). 


13.  Degrees  of  Read¬ 
ing  Power,  Stand¬ 
ard  and  Advanced 
Forms. 


14.  Descriptive  Tests 
of  Language  Skills 
(DTLS). 


15.  Descriptive  Tests 
of  Mathematical 
Skills  (DTMS). 


McGraw-Hill  Book 
Co.,  13955  Man¬ 
chester  Road, 
Manchester,  MO 
63011,  Contact: 
Barbara  Buchanan, 
Telephone:  (800) 
624-7294,  ext  2. 


California  Testing 

-  Bureau  (CTB), 
Macmillan/ 
McGraw-Hill, 

-  School  Publishing 
Co.,  2500  Garden 
Road,  Monterey, 

CA  93940,  Con¬ 
tact:  Jeffrey  Eberle, 
Telephone:  (800) 
538-9547  or  (408) 
649-8400. 

The  College  Board, 

45  Cohmbus  Ave¬ 
nue,  New  York, 

NY  10023,  Tele¬ 
phone:  (212)  713- 
8000,  Contact:* 
Lucl^  J.  Aber¬ 
nathy,  Telephone: 
(212)  713-8057. 

Touchstone  Applied 
Science  Asso^tes 
Inc.,  Fudde  Lane, 
P.O.  Box  382, 
Brewster,  NY 
10509,  Contact' 
Stephen  R  Ivens, 
Telephone:  (914) 
277-4900. 

Multiple  Assessment 
Prc^rams  and 
Services  (MAPS), 
The  College  Board, 
45  Columbus  Ave¬ 
nue,  New  York, 

NY  10023,  Con¬ 
tact:  Lucky  J. 
Abernathy,  Tele¬ 
phone;  (212)  713- 
8057. 

Multiple  Assessment 
Prt^rams  and 
Ser^ces  (MAPS), 
The  College  Boa^, 
45  Columbus  Ave¬ 
nue,  New  York, 

NY  10023,  Con¬ 
tact:  Lucky  J. 
Abernathy,  Tele¬ 
phone:  (212)  713- 
8057. 


16.  Differential  Apti¬ 
tude  Test,  Forms  V 
and  W. 


17.  ETS  Tests  of  Ap¬ 
plied  Literacy 
SkUls  (TALS), 
Forms  A  and  B. 


18.  Flanagan  Indus¬ 
trial  Tests,  Forms 
A  and  AA.  Entire 
battery  must  be 
used. 


19.  General  Edu¬ 
cation  Diploma 
Tests  (GED). 

20.  IRCA  Pre-Enroll¬ 
ment  Appraisal: 
Comprehensive 
Adult  Student  As¬ 
sessment  System 
(CASAS).  All  four 
components  must 
be  used.  Approved 
for  testing  students 
enrolling  in  ESL 
Programs. 

21.  Job  Trainiitg  As¬ 
sessment  Program 
(JOBTAP).  All  four 
sections  of  this  test 
must  be  given,  i.e.. 
Training  and  Work 
Manuals,  Work 
Rules  and  Proce¬ 
dures,  Follow-the- 
Rule  Arithmetic, 
and  Find-the-Rule. 


22.  Metropolitan 
Achievement 
Teste-MAT-6, 
Advanced  2,  Basic 
Survey  Battery, 
Forms  L  and  M. 


The  Psychological 
Corp.,  555  Aca- 
dei^c  Court,  San 
Antonio,  TX 
78204,  Contact: 
Beverly  Creek, 
Telephone:  (512) 
299-3665. 
Educational  Testing 
Service,  P.O.  Box 
6155,  IMnceton, 

NJ  08541,  Contact: 
Denyse  Lmlie, 
Telephone:  (609) 
734-1575,  Order¬ 
ing  Materials:  Karl 
Holleran,  Simon 
and  Schuster, 
Workplace  R^ 
sources.  Tele¬ 
phone;  (800)  395- 
7042. 

Science  Research 
Associates  (SRA), 
London  House, 
1550  Northwest 
Highway,  PaR 
Ri^e,  IL  60068, 
Contact;  Michael 
Maddox,  Tele¬ 
phone;  (708)  298- 
7311. 

Contact  the  appro¬ 
priate  State  De¬ 
partment  of  Edu- 
catioiL 

Comprehensive 
Adult  Student  As¬ 
sessment  System 
(CASAS),  2725 
Congress  St.,  Suite 
1-M,  San  Diego, 
CA  92110,  Con¬ 
tact:  Linda  Taylor, 
Telephone:  (619) 
298-4681. 

Workplace  Assess¬ 
ment  and  Training 
Division,  Edu¬ 
cational  Testing 
Service,  27  N. 
Rosedale  Road, 
Princeton,  NJ 
08541,  Contact: 
Robert  Skopac, 
Customer  Service 
Representative, 
Telephone:  (800) 
932-0022,  or  (609) 
951-6082. 

The  Psychological 
Corp.,  555  Aca¬ 
demic  Court,  San 
Antonio,  TX 
78204,  Contact: 
Beverly  Creek, 
Telephone:  (512) 
280-3807. 
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23.  Nelson-Denay 
Reading  Tests. 
Fonns  C  and  F. 


24.  PAJL  Admis¬ 
sions  Test.  Attar- 
nate  Farm  RngHah 
Veraion. 


25.  PA.R.  Admis¬ 
sions  Test.  Spanish 
VersioiL  Aj^roved 
for  use  if  Spanish 
is  bodi  the  «tu- 
dent's  native  Ian* 
gu^  and  the  lan¬ 
guage  of  instruc¬ 
tion. 

26  Preliminary  Scho¬ 
lastic  Aptitude 
Test  (PSATt 


27.  Pruebas  de 
Aprovechamimto 
Academico  (PAAJ. 
Approved  to  use 
if  SpanMi  is  faodi 
the  student’s  na¬ 
tive  language  and 
die  iangusge  of  in¬ 
struction*. 

28.  Pruelms  de 
Aprovechamiento 
Aoademicn— Eng¬ 
lish  Section 
(ESLAT).  Ap¬ 
proved  for  use  in 
testing  students 
whose  native  loi- 
guage  is  Spanish  if 
the  language  of  in¬ 
struction  is  Eng¬ 
lish  *. 

29.  Pruebas  de 
Aprovechamiento 
Academico— Span¬ 
ish  and  Mathe¬ 
matics  Section. 
Approved  for  use 
if  Spanish  is  both 
the  ahident’s  lan¬ 
guage  and  the  h»- 
guage  of  instruc¬ 
tion,  on  the  condi¬ 
tion  that  both  sec¬ 
tions  are  ghwe*. 

30.  Praeba  de  Apti¬ 
tude  Aoademioa. 
Approved  fbr'ese 
if  Spaidi/h  Is  bodi 
the  atudenTs  na¬ 
tive  langoage  and 
the  language  of  hi- 
struction. 


Riverside  Publishing 
Company,  M20 
Bryn  Mawr  Ave- 
nne.  Chicago,  IL 
60631,  Contacit: 

IViMTia 

Hanalhaum,  Teie- 
phone:  1800)  323- 
0540. 

RichaidD.  fawhi, 
lac.,  S71  Anade 
Avanuai,  Saekonk, 
KiA  02771.  Coo- 
tadb  Carol  Long, 
Telephone:  (800) 
634-3961. 

Ridiard  O.  Irwin, 
lac.,  576  Arcade 
Avenue,  Seekonk, 
MA  02771,  Coo- 
tact:  Gaiol  liong, 
Teleiihone:  (800) 
634-3961. 


The  College  Board, 
45  Colimbus  Ave¬ 
nue,  New  Yoik, 
NY  10023,  Con¬ 
tact:  Arthur  Doyle, 
Telephone:  (212) 
713-8060. 

The  College  Board, 
Can  Box  71101, 
San  Jnnn,  PR 
00936-1181,  Con¬ 
tact*  Manud 
MakUnado-Riwara, 
Telephone:  (809) 
759-8625. 

The  CoHlege  Board, 
Call  Box  Tlim, 
San  7aan,  PR 
00936-1101,  Con¬ 
tact  Manuel 
Maldinado-Ravea, 
Teiephone:  (609) 
759-8625. 


The  College  Board, 
CbH  Box  71101. 
Sanfnan,  PR 
60936-1101,  Con¬ 
tact  Manuel 
Maldteado-IQvBra, 
Tel^dionn:  (809) 
798-<662&. 


TheCoHege  Board, 
Gall  Bm  71101, 
San  hniB.  PR 
00936-1101.  Con¬ 
tact  Manuel 
Mahfinado-Rivera, 
Telejdione:  (609) 
759-6625. 


31.  Scholastic  Apti¬ 
tude  Test  [SAT% 


32.  Secondary  Level 
Engfisf)  Wivpciency 
Test  (SLEP).  Forms 
1. 2,  and  3.  Ap¬ 
proved  fornoB-na- 
tiveepeahersof 
Banish  entoing 
programs  in  which 
English  it  the  lan¬ 
guage  (d  instruc¬ 
tion  or  ESL  pro¬ 
grams  or  programs 
wRh  ESL  compo¬ 
nents. 


33.  Spanish  Assess¬ 
ment  of  Basic  Edu¬ 
cation  (SABEl 
Level  6.  Approved 
for  use  if  Spenidi 
is  both  foe  stu¬ 
dent’s  native  lan¬ 
guage  and  the  lan¬ 
guage  of  inetruc- 
don. 


34.  Stanford 
Achievement  Test. 
Abbreviated, 

Eighth  Edition. 
Form  ),  TaA  t,  2, 
and  3,  Complete 
and  Basic  Batteries. 

35.  Stanford  Test  of 
Acadmk  Skills. 
3rd  Edition,  Farms 
)  and  K,  Levels  1, 

2,  and  3. 


36.  Stanford  Test  of 
Acadank  Skills, 
Second  Edition. 
Forms  E  and  F, 
Levels  1  and  2. 


37.  Test  of  Adah 
Bosjc  Education 
(TASELLevalA. 
Form  5  and  6.  Both 
long  and  short  ver- 

SiOIM. 


The  CoUega  Board. 

45  Columbus  Ave¬ 
nue,  New  York, 

NY  10023,  Con¬ 
tact  Arthur  Oc^le, 
Telephone:  (212) 
713-8060. 

International  Testing 
and  Tracing  Pro¬ 
grams,  Bduotional 
Teating  Service, 
P.O.  Box  6155, 
Princeton,  N) 
06541-6155,  Con¬ 
tact  Stella  R. 
CoweU.  Tele¬ 
phone:  (609)  921- 
9000,  To  order/ 
boy  materials: 
ETS/SLEP,  Order 
Service  Secden, 
L02.P.aBax 
8158.  Prhicetan, 

N)  06541-6158, 
Telephone:  (609) 
771-7243. 

California  Testing 
Bureau,  Mac- 
mifian/McOraw- 
Hill,  School  Pub-_ 
iishittgCo.,  2500' 
GffipdenRoad, 
Montesey.CA 
93940,  Contact: 
)cii&tey  Ebeiie, 
Teleifoone:  (BOO) 
538-0547  or  (408) 
649-8400. 

The  Psychological 
Coip.,  555  Aca- 
dei^  Court,  San 
Antonio,  TX 
76204,  Contact 
Beverly  Creek, 
Telephone:  (512) 
280-3807. 

'The  Psychological 
Oerp.,  555  Aca- 
den^  Court,  Sna 
Antonio.  TX 
78204,  Contact 
Beverly  Creek, 
Teleptone:  (512) 
280-3807. 

The  Psychological 
Cop.,  555  Aca¬ 
demic  Court.  San 
Antonia.  TX 
78204,  Contact: 
Beverly  Creek, 
Telephone:  (512) 
280-3807. 

California  Testing 
fo«eau.Mac- 
millaB^doGiaw- 
Hin.  School  Pub- 
Bsbing  Co.,  2500 
Carden  Ro^. 
Monterey,  CA 
93940.  Contact: 
}e%ey  B)erle, 
T^phoee:  (800) 
S38-9S47  <M- (408) 
649-8480. 


38.  Test  of  Adult 
BasicMucation 
(TABEl  Leva!  D. 
Forms  5  and  6. 
Both  long  and 
short  versioaa 


39.  Test  of  English  as 
a  Foreign  Lan¬ 
guage  (TOEFL). 
Approved  for  non¬ 
native  speakers  of 
English  emolled  in 
programs  in  which 
En^ish  is  the  lan¬ 
guage  of  instruc¬ 
tion. 


40.  Wondethc  Per¬ 
sonnel.  Forms  1,  H, 
APT.  and  EM. 


41.  Wonderlic  Scho¬ 
lastic  Level  Exam,  • 
Forms  IV.  V,  T-51, 
and  T-71. 


42.  Wonderlic  Scfio- 
lastic  Level  Exam 
(Spanish,  Puerto 
Rican  Spanish, 
Caban  Spanish, 
Mackan  Spanish}. 
Forms  IV  and  V. 
Approved  for  use 
if  Spwidsh  is  both 
the  student’s  na¬ 
tive  language  and 
the  language  of  in- 
stniction. 

43.  Tests  used  by 
States  for  assessing 
the  bask  skilk  of 
all  entering  post- 
secondary  stu¬ 
dents.  A  test  (mly 
can  be  used  in  t)^ 
State  in  which  it 


Califoreia  Testing 
Bureau,  Mac- 
miUaa/MoGraw- 
HiU,  School  IHib- 
li8hk«Co..2S00 
Garden  Ro^. 
Montersy.  CA 
93940,  Contact: 
(eSray  Eberle, 
Telephona:  (800) 
538-9547  or  (408) 
649-840a 

Intemationd  Testing 
and  Trainiiig  Pro¬ 
grams.  Education 
Testing  Service, 
P.O.  Box  6155. 
Princeton,  NJ 
08541-6155,  Con¬ 
tact:  Stella  R. 
CoweH,  Tele¬ 
phone:  (609)  921- 
9000  or  (215)  750- 
8050. 

E.F.  Wonderlic  Per- 
sonnel,  Inc.,  820 
Frontage  Road, 
Northfield,  IL 
60093,  Contact: 
Fred  Rafibon, 
Telephone;  (800) 
323-3742. 

E.F.  Wonderlic  Per¬ 
sonnel,  Inc.,  820 
Frontage  Road, 
Northfield,  0. 
66093,  Contact 
Fred  Rafiboa. 
Telephone:  (800) 
323-3742. 

E.F.  Wonderlic,  Inc.. 
820  Frontage 
Road,  Northfield, 
IL  60093,  Contact: 
Fred  Rafibon, 
Telepbcme;  (tm) 
323-3742. 


Contact  the  appro- 
piiato  State  De¬ 
partment  of  Higbor 
Edncation. 


was  approved  for 
this  purpose. 

*  The  puhlifoer  of  these  tests  has  requested 
that  approval  for  these  tests  be  withdrawn. 
Therefore,  effoctive  30  days  after  pabHcstion 
of  this  notioe,  these  tests  cannot  be 
administered  for  the  purpose  of  deteimiaing 
title  IV  student  eligibility.  However,  if  a 
student  passed  one  of  these  exams  within  the 
12  months  immediately  preceding  the 
effective  date  of  foe  test  approval  being 
withdrawn,  a  student  may  submit  «n  official 
notifkadon  oHib  or  her  test  score  from  oim 
of  these  exams  to  foe  institntioB  at  which  be 
or  she  is  applying  for  assistance  ptoidded 
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that  the  student's  application  for  Federal  title 
rv  student  Tinancial  assistance  is  made 
within  12  months  after  the  student  received 
such  a  passing  score.  An  institution  may  use 
this  score  for  the  purpose  of  determining  title 
IV  eligibility  provided  that  the  test  was 
independently  administered  in  accordance 
with  the  statute  and  the  test  administration 
procedures  prescribed  by  the  test  publisher 
and  approv^  by  the  Set^tary. 

Note:  With  respect  to  the  above  tests 
(including  State  tests),  if  the  approved  form 
of  a  test  consists  of  more  than  one  subtest, 
all  subtests  of  that  test  must  be  given  for  the 
test  to  be  considered  eligible  and  a  student 
must  pass  all  subtests  to  be  eligible  for  title 
IV  student  financial  assistance. 

A  student  who  has  taken  one  of  the  tests 
listed  above  within  the  12  months 
immediately  preceding  his  or  her  application 
for  Federal  title  IV  student  ftnancial 
assistance  may  submit  an  official  notification 
of  his  or  her  test  score  to  the  institution  at 
which  he  or  she  is  applying  for  ftnancial 
assistance.  An  institution  may  use  this  score 
provided  that  the  test  was  independently 
administered  in  accordance  with  the  statute 
and  the  test  administration  procedures 
prescribed  by  the  test  publisher  and 
approved  by  the  Secretary. 

Standards  for  Passing  Scores  (Cut- 
Scores) 

Except  as  provided  below,  on  an 
interim  basis  until  final  regulations  are 
promulgated,  for  an  institution  to 
comply  with  the  requirement  that 
students  who  do  not  have  a  high  school 
diploma  or  its  equivalent  pass  an 
independently  administered 
examination  approved  by  the  Secretary 
to  be  eligible  for  title  IV  aid.  the 
institution  must  use  a  passing  score  on 
the  examination  as  determined  by  the 
test  publisher  and  approved  by  the 
Secretary  that  is  one  full  standard 
deviation  below  the  mean  for  that 
examination.  Information  concerning 
the  applicable  passing  scores  can  be 
obtained  fi'om  the  individual  test 
publishers.  Test  publishers  may 
establish  difierent  passing  scores  of  one 
full  standard  deviation  below  the  mean 
for  normative  groups  based  on  type  of 
institution  (e.g.  community  colleges, 
vocational  schools).  It  is  not  appropriate 
for  an  institution  to  set  its  own  passing 
score  or  for  a  test  publisher  to  set 
passing  scores  for  any  one  particular 
institution  or  program  within  an 
institution. 

The  passing  scores,  which  apply  to  all 
institutions,  for  the  following  tests  will 
be  as  follows: 

TOEFL — for  which  the  passing  score  is 
450. 

SLEP — for  which  the  passing  score  is 
the  50th  percentile. 

SABE— for  which  the  passing  score  is 
two-thirds  of  a  standard  deviation 
below  the  mean. 


Special  Provisions  for  Students  With 
Physical  or  Mental  Disabilities 

Specialized  testing  procedures  or 
instruments  that  have  been  scientifically 
developed  or  modified  specifically  for 
the  purpose  of  evaluating  the  ability  of 
an  individual  with  a  disability  to  benefit 
from  postsecondary  training  or 
education  are  considered  to  be  eligible 
tests  for  purposes  of  compliance  with 
the  provisions  of  the  HEA  requiring 
testing  of  students  for  eligibility  for  title 
IV  assistance.  If  a  special  testing 
procedure  or  instrument  is  used,  the 
institution  must  document  that  the 
student  has  been  determined  to  be 
disabled  and  unable  to  be  evaluated  by 
use  of  conventional  examinations. 
Documentation  of  a  student’s  disability 
may  be  a  statement  of  a  diagnosis  made 
by  a  licensed  psychologist  or  medical 
physician,  as  appropriate,  or  a  record  of 
a  diagnosis  by  an  institution  that 
operates  an  elementary  and  secondary 
school  program,  or  a  classification  by  a 
State  vocational  rehabilitation  services 
agency.  Institutions  using  these 
specialized  testing  procedures  or 
instruments  must  document  that  the  test 
results  accurately  reflect  the  disabled 
student’s  aptitude  or  achievement  level 
or  related  cognitive  skills  of  general 
learned  abilities,  rather  than  reflecting 
the  student’s  impaired  sensory,  manual, 
or  speaking  skills.  The  passing  scores 
for  &ese  tests  would  be  those 
recommended  by  the  applicable  test 
publishers  and  approved  by  the 
Secretary. 

Special  Provisions  for  Students  Whose 
Native  Languages  Are  Not  English  if 
Tests  in  Those  Languages  Have  Not 
Been  Individually  Approved 

On  an  interim  basis,  until  final 
regulations  are  promulgated,  if  students 
whose  native  languages  are  not  English 
are  enrolled  in  an  ESL  program  only,  or 
are  receiving  all  of  their  instruction  in 
their  native  languages  and  there  are  no 
tests  that  have  been  individually 
approved  in  those  native  languages,  the 
institution  may  use  other  tests  or 
assessments  it  selects  provided  that: 

— ^The  test  is  not  one  that  was  rejected 
for  approval  by  the  Secretary; 

— ^The  test  or  assessment  measures 
multiple  skills  and  not  a  single  skill; 
— ^The  protocols  of  test  administration 
follow  the  guidelines  in  Section  13 
(“Testing  linguistic  Minorities’’)  of 
the  Standards  for  Educational  and 
Psychological  Testing  of  the  American 
Educational  Research  Association,  the 
American  Psychological  Association, 
and  the  National  Coimcil  on 
Measurement  in  Education;  and 


— ^The  passing  scores  and  the  methods 
for  determining  those  scores  are  fully 
documented.  In  cases  in  which  the 
test  or  assessment  is  published,  the 
passing  score  used  should  comply 
with  the  passing  score  standard 
previously  described  in  this  notice. 

in.  Guidelines  for  the  Interim  Approval 
of  Additional  Examinations 

The  Secretary  hereby  invites  test 
publishers  to  submit  examinations  for 
review.  The  following  criteria  should  be 
used  solely  for  the  purpose  of  preparing 
a  test  for  submission  and  approval 
under  these  guidelines.  The  Secretary 
will  propose  a  new  standard,  open  to 
public  comment,  in  a  Notice  of 
Proposed  Rulemaking,  and  tests  will 
need  to  be  resubmitted  under  the  new 
criteria  once  the  final  rule  is  in  place. 

In  the  interim,  the  Secretary  will 
consider  approving  additional 
examinations  that — 

1.  Assess  basic  verbal  and  quantitative 
skills  at  the  secondary-school  level; 

2.  Meet  the  primary  standards 
developed  jointly  by  the  American 
Educational  Research  Association,  the 
American  Psychological  Association, 
and  the  National  Council  on 
Measurement  in  Education,  as 
promulgated  in  the  Standards  for 
Educational  and  Psychological  Testing 
(1985)  and  that  are  germane  to  testing 
students  who  do  not  have  a  high  school 
diploma  or  its  equivalent  as  required  by 
section  484(d)  of  the  HEA  as  amended; 

3.  Assess  the  ability,  skills,  or 
knowledge  of  students  without  a  high 
school  diploma  or  its  equivalent  who 
are  seeking  title  IV  Federal  student 
financial  assistance; 

4.  Are  reliable  enough  to  permit 
consistent  judgments  of  individual 
ability,  skill,  or  knowledge  based  on 
evidence  provided  bp  the  test  publisher; 

5.  Provide  normative  data  that  reflect 
levels  of  ability  required  to  complete 
successfully  postsecondary  educational 
or  occupational  training  programs;  and 

6.  Provide  normative  samples  that  are 
of  adequate  size  and  representative  of 
the  contemporary  post-compulsory 
school-age  population  in  the  United 
States  to  support  conclusions  regarding 
the  use  of  the  examinations  in  selecting 
students  seeking  Federal  title  IV  student 
financial  assistance. 

Please  Note:  The  Secretary  encourages 
publishers  to  continue  to  develop  suitable 
tests  in  languages  other  than  English  and  for 
students  with  specific  disabilities.  The 
Secretary  may  provide  publishers  with  a 
short-term  provisional  approval  during  the 
normative  data  collection  and/or  test 
validation  process  for  these  new  instruments 
provided  that  the  tests  meet  the  basic 
standards  for  development  used  in  the 
review  and  approval  process. 


r 
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Request  for  Review  of  Tests 

Test  developers  and  publishers  who 
wish  to  have  their  examinations 
approved  by  the  Secretary  should 
submit  five  (5)  copies  of  the  following 
documents  to  the  General  Provisions 
and  Institutional  Eligibility  Section, 
General  Provisions  Branch,  Division  of 
Policy  Development,  Policy,  Training, 
and  Analysis  Service,  U.S.  Department 
of  Education,  400  Maryland  Avenue, 
SW.  (room  4318,  ROB-3),  Washington, 
DC  20202-5343: 

— Copy  of  the  test; 

— ^Test  documentation  and  references; 
— ^Technical  manual  containing  the 
recommended  procedures  for  the 
test’s  seou^ty,  administration,  and 
scoring;  and 

—History  of  the  test’s  use. 


Paperwork  Reduction  Act  of  1980 

This  notice  contains  information 
collection  reouirements.  As  required  by 
the  PaperworK  Reduction  Act  of  1980, 
the  Department  of  Education  will 
submit  a  copy  of  these  requirements  to 
the  Office  of  Management  and  Budget 
(OMB)  for  its  review.  (44  U.S.C.  3504(h)) 

This  notice  afiects  test  publishers, 
postsecondary  institutions,  and  students 
who  do  not  have  a  high  school  diploma 
or  its  recognized  equivalent  and  who 
want  to  apply  for  Federal  title  FV 
student  financial  assistance.  Annual 
public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  6  minutes  for  each  of  the 
estimated  196,700  students  who  will 
provide  these  test  results  to  their 
schools  and  30  minutes  for  a  publisher 


for  each  of  the  estimated  50  tests  that 
will  be  submitted  for  the  Secretary’s 
approval.  This  burden  includes  time  for 
reviewing  instructions. 

Orgemizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Afiairs, 
room  3002,  New  Executive  Office 
Building,  Washington,  DC  20503; 
Attention:  Daniel ).  Chenok. 

(20  U.S.C.  logi(d)). 

Dated:  December  23, 1992. 

Lamar  Alexander, 

Secretary  of  Education. 

(FR  Doc.  92-31634  Filed  12-29-02;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affaire 
Indian  Gaming 

agency:  Rureau  of  Indian  Affairs. 
Interior. 

ACTION:  Notice  of  approved  Tribal-State 
Compact. 

SUMMARY:  Pursuant  to  2S  U.S.C  2710.  of 
the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497).  the  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 


Register,  notice  of  approved  Tribal-State 
Compacts  Cor  the  purpose  of  engaging  in 
Class  in  (casino)  gambling  on  Indian, 
reservations.  The  Assistant  Secretary- 
Indian  Affairs.  Department  of  the 
Interior,  through  Us  delewted 
authority,  has  approved  t]^  G^ing 
Compact  Between  the  Devils  Lake  Sioux 
Tribe  and  the  State  of  North  Dakota,, 
which  was  enacted  on  October  7, 1992. 
DATES:  This  action  is  effective  December 
30. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hilda  Manuel.  Interim  Staff  Director. 


Indian  Gaming  Management  Staff, 
Bureau  of  Indian  Affairs,  Washington, 
DC  20240,  (202)  219-0994. 

Dated:  December  17, 1992. 

Ron  Eden. 

Acting  Assistant  Secretary,  Indian  Affairs. 
[FR  Doc  92-31750  Filed  12-29-92;  8:45  am] 
BlUiNO  COOS  4310-0a-M 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  approved  Tribal-State 
Compact. 

SUMMARY:  Pursuant  to  25  U.S.C.  2710,  of 
the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497),  the  Secretary  of 


the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  in  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary- 
Indian  Affairs,  Department  of  the 
Interior,  through  his  delegated 
authority,  has  approved  the  Fort 
McDowell  Mohave-Apache  Indian 
Community  of  Arizona  and  the  State  of 
Arizona  G^ing  Compact  of  1992, 
enacted  on  November  25, 1992.' 


DATES:  This  action  is  effective  December 
30, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hilda  Manuel,  Interim  Staff  Director, 
Indian  Gaming  Management  Staff, 
Bureau  of  Indian  Affairs,  Washington, 
DC  20240,  (202)  219-0994. 

Dated;  December  23, 1992. 

Eddie  F.  Brown, 

Assistant  Secretary.  Indian  Affairs. 

|FR  Doc.  92-31751  Filed  12-29-92;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housir>g 
Commissioner 

24  CFR  Part  235 

[Docket  No.  R-92-1615;  FR-3245-F-01] 

Amendment  to  the  Regulations  for  the 
Implementation  of  Section  235<r)  of  the 
National  Housing  Act 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  the  rule 
published  in  the  Federal  Register  on 
June  14, 1991  at  56  FR  27622,  which 
implemented  section  235(r)  of  the 
National  Housing  Act.  Section  235(r) 
authorizes  the  Secretary  to  insure  a 
mortgage,  the  pnx:eeds  of  whicdi  are 
used  to  refinance  a  mortgage  insured 
under  section  235.  The  purpose  of  the 
program  is  to  reduce  the  interest  rate  on 
mortgages  insured  and  assisted  under 
section  235  so  that  there  would  be  a 
reduction  in  the  assistance  payments 
which  the  Department  pays  on  behalf  of 
the  mortgagors.  However,  no  loans  have 
been  made  by  mortgagees  under  section 
235(r).  Therefore,  the  Department  is 
revising  the  program  in  the  hope  that  it 
will  be  more  attrac:tive  to  mortgagees 
and  mortgagors.  This  final  rule  will 
make  the  following  changes:  (1)  The 
method  of  determining  the  interest  rate 
has  been  changed  so  that  the  mortgagee 
will  be  entitled  to  a  premium  rate  of 
interest  during  the  full  term  of  the 
mortgage,  which  rate  will  enable  the 
mortgagee  to  market  the  loan  at  a 
premium  return,  thereby  recouping  its 
initial  origination  expenses;  (2)  the 
interest  rate  must  be  less  than  the  rate 
on  the  mortgage  being  refinanced:  (3) 
the  maximum  amount  of  the  mortgage 
shall  be  the  lesser  of  (i)  the  unpaid 
principal  balance  due  on  the  mortgage 
being  refinanced,  including  advances 
made  by  the  mortgagee  and  any  mirrent 
interest  due  and  delinquent  interest  not 
to  exceed  two  months  and  (ii)  the 
original  principal  ammmt  of  the 
mortgage  being  refinanced;  and  (4)  the 
refinancing  costs  incnirred  in  connection 
with  the  mortgage  loan  and  permitted 
by  the  regulations  must  be  paid  by 
either  the  mortgagee  or  mortgagor  and 
cannot  be  divided  between  those 
parties,  and  cannot  include  any  unpaid 
interest  on  the  mortgage  being 
refinanced.  The  final  rule  also  codifies 
§  235.4  and  Appendix  A  by  creating  a 
new  subpart  H  imder  part  235.  In 


addition,  the  final  rule  specifies  which 
of  the  provisions  of  the  direc:t 
endorsement  requirements  contained  in 
24  CFR  203.5  and  203.255,  published  as 
a  final  rule  in  the  Federal  Register  on 
December  9, 1992  at  57  FR  58326,  apply 
to  secrtion  235(r)  mortgages.  Reference  is 
also  made  to  the  specific  mortgagee  and 
imderwriter  certifications  which  apply 
to  mortgages  insured  under  sechon 
235(r). 

EFFECTIVE  DATE:  February  16, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  E.  Falkenstein,  Jr.,  Office  of 
Insured  Single  Family  Housing, 
Department  of  Housing  and  Urban 
Development,  room  9270,  451  Seventh 
Street,  SW.,  Washington,  DC  20410, 
telephone  number  (202)  708-2720.  TDD 
(202)  708-4594.  (These  are  not  toll  fiee 
numbers.) 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  235  was  added  to  the  National 
Housing  Ac:t  (Art)  in  1968  and 
authorizes  the  Secretary  to  insure 
mortgages  for  the  purpose  of  acquisition 
of  housing  by  lower  income  families. 
Section  235  also  authorizes  the 
Secretary  to  assist  the  mortgagor  by 
entering  into  a  contract  with  the 
mortgagee  to  make  a  portion  of  the 
mortgage  payments  on  behalf  of  the 
mortgagor. 

Many  of  the  mortgages  insured  under 
sertion  235,  which  are  still  outstanding, 
were  made  during  high  interest  rate 
years  of  1980, 1981  and  1982.  HUD 
would  be  able  to  saye  substantial 
amoimts  of  assistanc:e  payments  if  the 
mortgages  were  refinance  at  the 
cnirrent  lower  interest  rates.  Therefore, 
section  235(r)  was  enacted  to  provide 
incentives  for  mortgagees  and 
mortgagors  to  refinance  by  providing  for 
an  increase  in  interest  rate  to 
compensate  the  mortgagee  for  paying 
certain  financing  costs  associated  with 
the  refinancing,  including  an  amount 
paid  to  the  mortgagor  as  an  inducement 
to  aRree  to  refinance. 

Tne  Department  implemented  section 
235(r)  by  permitting  the  mortgagees  to 
charge  an  initial  rate  of  interest  greater 
than  that  otherwise  allowed  by  the 
Secretary  for  a  period  of  time  (recovery 
period)  necessary  for  the  mortgagee  to 
recoup  its  payments  of  the  financing 
costs.  Since  mortgagees  were  unwilling 
to  bear  the  risk  of  default  or  prepayment 
during  the  recovery  period,  no  loans 
have  been  made  under  this  program.  In 
order  to  generate  some  interest  in  the 
program,  HUD  is  amending  §  235.4  of 
the  regulations  and  Appendix  A  to  part 
235,  which  implemented  the  235(r) 
program,  to  change  the  manner  in  which 


the  interest  rate  will  be  determined. 
Rather  than  having  a  higher  rate  of 
interest  during  a  recovery  period  and 
then  decreasing  it  for  the  remainder  of 
the  mortgage  term,  §  235.1202  of  the 
new  regulation  provides  for  a  premium 
rate  of  interest  during  the  entire 
mortgage  term  so  that  the  mortgagee  can 
market  the  loan  at  a  premium  return, 
thereby  recouping  the  financing  cost 
which  it  expend^.  A  premium  interest 
rate  for  the  entire  term  of  the  loan 
should  make  the  loan  more  attractive  to 
lenders  and  investors  alike.  The 
premium  interest  rate  will  be  negotiated 
between  the  parties  and  shall  not  exceed 
the  maximum  rate  determined  by  the 
Secretary  and  published  by  notice  in  the 
Federal  Register,  plus  a  maximum 
margin  of  additional  percentage  points, 
as  determined  by  the  Secretary  and 
published  by  notice  in  the  Federal 
Register,  if  the  mortgagee  pays  all  of 
those  approved  costs  associated  with 
the  closing  of  the  loan.  If  the  mortgagor 
pays  any  of  such  costs,  then  the 
mortgagee  cannot  pay  the  mortgagor  a 
financial  incentive,  and  the  mortgagee 
will  not  be  entitled  to  the  extra  margin. 

In  any  event,  the  interest  rate  on  the 
mortgage  must  be  less  than  the  interest 
rate  shown  on  the  mortgage  to  be 
refinanced. 

In  accordance  with  §  235.1202(b)(3)(i) 
(A)  and  (B),  the  Secretary  has  set  (1)  the 
maximum  interest  rate  at  8  percent  (8%) 
per  annum  and  (2)  the  maximum  margin 
which  may  be  added  to  the  maximum 
rate,  at  one  and  a  half  percentage  points, 
which  rate  and  margin  will  each  be  in 
effect  imtil  changed  by  a  notice  in  the 
Federal  Register. 

Section  235.1202  also  makes  it  clear 
that  any  repayment  by  the  mortgagee  to 
HUD  of  overpaid  assistance,  which  has 
not  been  repaid  by  the  mortgagor  to  the 
mortgagee,  may  be  added  to  the  unpaid 
principal  balance  of  the  mortgage  to  be 
refinanced. 

The  material  contained  in  §  235.4  and 
Appendix  A  is  being  codified  by  the 
creation  of  a  new  subpart  H  in  part  235 
with  §§  235.1200  through  235.1222.  The 
provisions  contained  in  these  new 
sections  are  the  same  as  those  contained 
in  §  235.4  and  Appendix  A,  with  the 
exception  of  the  changes  described  in 
this  document. 

Justification  for  Final  Rule 

Sertion  235(r)(7)  of  the  National 
Housing  Art  provides  that  sertion  235(r) 
shall  be  implemented  by  a  notice 
published  in  the  Federal  Register. 
However,  since  the  implementation  of 
sertion  235(r)  required  amendments  to 
the  current  regulations,  HUD 
implemented  the  program  through  a 
final  rule  by  adding  a  new  §  235.4, 
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‘‘ReHnancing  under  235(r)  of  the 
National  Housing  Act”,  and  an 
Appendix  A  to  part  235.  As  §  235.4  and 
the  Appendix  are  being  amended,  the 
E)epartment  has  codified  them  into  a 
new  subpart  H  by  way  of  this  final  rule. 
Since  section  235(r)(7)  of  the  Act 
provides  that  the  program  shall  be 
implemented  by  a  notice,  the 
Department  finds  that  it  is  unnecessary 
to  solicit  public  comment  before  issuing 
this  rule. 

Findings  and  Certifications 
National  Environmental  Policy  Act 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  451  Seventh  Street  SW., 
room  10276,  Washington,  DC  20410. 

Executive  Order  12291  on  Regulations 

This  rule  does  not  constitute  a  “major 
rule”  as  that  term  is  defined  in  section 
1(d)  of  the  Executive  Order  on  Federal 
Regulations  issued  by  the  President  on 
February  17, 1981.  An  analysis  of  the 
rule  indicates  that  it  does  not 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more; 

(2)  Cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or 

(3)  Have  a  significant  adverse  effect 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

The  Secretary,  in  approving  this  rule 
for  publication,  has  certified,  in 
accordance  with  5  U.S.C.  605(b)  (the 
Regulatory  Flexibility  Act),  that  the  rule 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  rule  impacts  on  small 
entities  at  all,  the  impact  will  be 
positive,  as  the  rule  is  amending  a  HUD- 
insured  mortgage  program  in  an  efibrt  to 
make  it  more  acceptable  in  the  financial 
market. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Ofiicial  under  section  6(a)  of 
Executive  Order  12612,  Fedei^ism,  has 
determined  that  the  policies  contained 


in  this  rule  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  As  a 
result,  the  rule  is  not  subject  to  review 
under  the  Order. 

Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus  is  not 
subject  to  review  under  the  Order.  The 
rule  involves  the  refinancing  of 
mortgages  insured  under  section  235  by 
mortgages  to  be  insured  under  section 
235(r).  The  purpose  of  the  refinancing  is 
to  lower  the  interest  rate  on  the 
mortgages  so  that  the  assistance 
payments  being  made  by  the 
Department  will  be  reduced,  thus  saving 
the  Department  large  cash  outlays.  The 
efiect  on  families  would  be  beneficial  in 
that  they  would  have  a  potential  savings 
with  respect  to  repayment  of  assistance 
payments  to  the  Department  and  would 
also  receive  an  incentive  payment  to 
refinance. 

This  rule  was  listed  as  item  1430  on 
the  Department’s  semiannual  agenda  of 
regulations  published  on  November  3, 
1992  (57  FR  51392,  51420)  pursuant  to 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  24  CFR  Part  235 

Condominiums,  Cooperatives. 
Homeownership,  Grant  programs; 
housing  and  community  development. 
Low  and  moderate  income  housing. 
Mortgage  insurance.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  the  Department  amends 
24  CFR  part  235  as  follows: 

1.  The  authority  citation  for  24  CFR 
part  235  is  revised  to  read  as  follows: 

Authority:  12  U.S.C  1715b,  17152;  42 
U.S.C  3535(d). 

f  235.4  [Removed]  ^ 

2.  Section  235.4  entitled  “Refinancing 
under  section  235(r)  of  the  National 
Housing  Act”  and  “Appendix  A  to  Part 
235 — Refinancing  Section  235(r)”  are 
removed. 

3.  A  new  subpart  H,  consisting  of 

§§  235.1200  through  235.1222,  is  added 
to  read  as  follows: 


PART  235— MORTGAGE  INSURANCE 
AND  ASSISTANCE  PAYMENTS  FOR 
HOME  OWNERSHIP  AND  PROJECT 
REHABILITATION 

Subpart  H — Eligibility  Requirements: 
Contract  Rights  and  Obiigatlons; 

Assistance  Payments  Corsets;  Servicing 
Resportsibilities — Refinancing  Mortgagee 
Under  Section  235(r)  of  the  Ni^onal 
Housing  Act 

Sac. 

235.1200  Authority. 

235.1202  Eligibility  requirements. 

235.1204  Processing  section  235(r) 

mortgages  under  the  direct  endorsement 
program. 

235.1206  Cross-reference. 

235.1208  Cross-reference. 

235.1210  Additional  provisions  of  the 
assistance  payment  contracts  for  section 
235(r). 

235.1212  Termination  of  assistance 

payments  contracts  on  mortgages  to  be 
refinanced. 

235.1214  Execution  of  assistance  payment 
contract. 

235.1216  Eligibility  for  assistance 
payments. 

235.1218  Term  of  assistance  payment 
contract  in  connection  with  mortgages 
insured  under  set:tion  235(r)  of  the  Act. 
235.1220  Recaphire  of  assistance  payments. 
235.1222  Cross-reference. 

Eligibility  Requirements;  Direct 
Endorsement 

§235.1200  Authority. 

In  accordance  with  the  authority 
contained  in  section  235(r)  of  the 
National  Housing  Act,  the  Secretary 
may  insure  a  mortgage  given  to 
refinance  an  existing  mortgage  which  is 
insured  under  section  235  of  the 
National  Housing  Act.  As  provided  in 
this  subpart,  specific  provisions  of 
subpart  A  of  this  part  shall  apply  to  the 
insurance  of  a  mortgage  under  section 
235(r). 

§235.1202  Eligibility  requirements. 

A  mortgage  to  refinance  a  mortgage 
insured  imder  section  235  shall  be 
eligible  for  insurance  if  it  meets  the 
applicable  requirements  of  subpart  A  of 
this  part  and  ^e  special  requirements 
set  forth  in  this  section. 

(a)  Applicable  sections  of  24  CFR  part 
235,  subpart  A.  The  provisions  of  24 
CFR  part  235,  subpart  A  which  apply  to 
a  mortgage  insured  under  section  235(r) 
are  the  following: 

Soc 

235.1  Cross-reference. 

235.3  Waivers. 

235.5  Definitions  used  in  this  subpart 
235.10  Eligible  mortgagors  (paragraphs  (c) 
through  (e)). 

235.12  Recaptvure  of  assistance  payments. 
235.22  Mortgage  provisions. 

235.33  Mortgage  lien. 
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Sac. 

235.40  Late  charge. 

(b)  Special  requirements  applicable  to 
mortgages  insured  under  section  235(r) 
of  the  National  Housing  Act.  The 
refinancing  mortgage  must  meet  the 
following  special  requirements: 

(1)  Mortgage  amount.  It  must  be  in  an 
amount  not  exceeding  the  lesser  of: 

(1)  The  unpaid  principal  balance  due 
on  the  mortgage  l^ing  refinanced, 
including  any  advances  properly  made 
by  the  mortgagee  under  die  terms  of  the 
mortgage  and  any  current  interest  due 
and  delinquent  interest  not  to  exceed 
two  months;  and 

(ii)  The  original  principal  amount  of 
the  mortgage  being  refinanced. 

(2)  Maturity  date.  It  must  have  a 
maturity  not  to  exceed  the  remaining 
term  of  the  section  23S  mortgage  being 
refinanced.  In  the  event  that  the 
remaining  term  is  measured  in  years 
and  months,  the  terms  for  the 
refinancing  mortgage  shall  be  rounded 
down  to  the  next  whole  year. 

(3)  Interest  rate,  (i)  The  235(r)  interest 
rate  is  the  rate  negotiated  between  the 
parties,  not  to  exceed: 

(A)  A  maximum  rate  determined  by 
the  Secretary  and  published  by  notice  in 
the  Federal  Register,  plus 

(B)  A  maximum  margin  of  additional 
percentage  points,  as  determined  by  the 
Secretary  and  published  by  notice  in  the 
Federal  Register,  provided  the 
mortgagee  pays  all  of  those  costs 
associated  «vith  the  closing  of  the 
mortgage  loan  which  are  described  in 
paragraph  (b)(4)  of  this  section. 

(ii)  If  the  mortgagee  does  not  pay  all 
those  costs  and  ^s  associated  with  the 
closing  which  are  enumerated  in 
paragraph  (bK4)  of  this  section,  the 
mortgagee  will  not  be  entitled  to  the 
additional  percentage  points  margin,  or 
any  part  thereof. 

(iii)  The  interest  rate  on  the  235(r) 
mortgage  must  be  less  than  the  interest 
rate  ^own  on  the  mortgage  being 
refinanced. 

(4)  Refinancing  Costs.  The  refinancing 
costs  for  which  the  mortgagee  may 
collect  the  margin  of  additional 
percentage  points  in  interest,  if  the 
mortgagee  pays  such  costs,  are  as 
follows: 

(i)  An  amount,  as  approved  by  the 
Secretary,  as  an  incentive  to  the 
mortgagor  to  refinance  a  mortgage 
insured  under  section  235; 

(ii)  Amounts,  as  approved  by  the 
Secretary,  for  discounts,  loan 
origination  fees,  closing  costs,  and  other 
costs  incurred  in  connection  with  the 
refinancing;  and 

(iii)  Prepaid  interest  on  the  mortgage 
to  be  insured  but  nt^  to  exceed  a  period 
of  ten  (10)  days. 


(5)  Eligible  mortgagee.  It  shall  have 
bera  mc^e  to,  and  held  by,  a  mortgagee 
approved  by  the  Secretary. 

(6)  Eliabie  mortgagor,  (i)  It  must  be 
executed  by  a  mortgagor  who  is  eligible 
for.  and  receiving,  assistance  payments 
with  respect  to  the  mortgage  being 
refinance  and  from  whom  a 
recertification  was  obtained  within  the 
preceding  twelve  months  prior  to  the 
application  for  the  235(r)  mortgage,  or  a 
new  recertification  was  requir^  prior  to 
the  execution  of  the  mortg^  credit 
woricsheet  by  the  direct  endorsement 
lender,  or  the  firm  commitment  was 
issued  by  HUD. 

(ii)  The  mortgagor  must  be  an 
occupant  of  the  property  securing  the 
morte^. 

(iiO  Ine  mortgagor  has  not  received 
payments  for  Uie  costs  of  refinancing, 
nor  have  such  payments  been  made  on 
his  behalf,  as  described  in  paragraph 
(b)(4)  of  this  section,  for  a  j^ric^  of  60 
months  from  the  date  of  the  first 
payment  of  principal  and  interest  on  the 
mortgage  to  oe  refinanced;  provided, 
however,  that  if  the  mortgagor  pa3rs  its 
own  cost  to  refinance,  then  this 
prohibition  will  not  apply* 

(iv)  The  mortgagor  is  eligible  to 
continue  to  receive  assistance  in 
connection  vrith  the  235(r)  mortgage,  or 
the  mortgagee  has  executed  a  HUD 
Notice  of  Suspension  form  which 
suspends  the  assistance  payment 
contract  from  the  date  of  disbursement 
of  the  mortgage  loan. 

(v)  The  mortgagors  have  agreed  to 
recertify,  on  a  form  prescribed  by  the 
Secretary,  as  to  occupancy, 
employment,  family  composition  and 
income  in  accordance  with  24  CFR 
235.350. 

(vi)  If  the  property  is  subject  to  a 
recapture  mortgage  securing  the 
payment  to  the  Secretary  of  assistance 
payments  made  on  behalf  of  the 
mortgagor,  the  mortgagor  must  agree  to 
modify  and  subordinate  sudi  mortgage 
to  the  mortgage  to  be  insured  under 
section  235(r)  in  accordance  with 
instructions  of  the  Secretary. 

(vii)  If  the  mortgage  submitted  for 
insurance  requires  an  increase  in  the 
mortgagor’s  portion  of  the  monthly 
payments  due  under  the  mortgage  by 
more  than  $50.00  over  the  amount  the 
mortgagor  was  paying  on  the  mortgage 
being  refinanced,  then  a  mortgage  cr^it 
analysis  must  be  performed  on  the 
mortgagor  to  establish  that  his  income  is 
or  will  be  adequate  to  meet  his  portion 
of  the  periodic  payment  due  under  the 
new  mortgage  and  that  the  mortgagor 
has  a  general  credit  standing  satisfactory 
to  the  Secretary  as  required  by  24  CFR 
203.34  which  is  cross  refermiced  in  24 
CFR  235.1.  Only  that  part  of  the 


mortgagor’s  income  which  can  be 
expect^  to  continue  for  approximately 
the  first  five  years  of  the  mortgage  term 
will  be  considered  effective  income  for 
the  purpose  of  determining  the 
adeouac^  of  the  mortgagor’s  income. 

(viii)  (Imperative  members,  who  are 
receiving  assistance  payments,  which  in 
all  cases  are  based  on  the  cooperative 
member’s  proportionate  share  of  the 
obligation  under  the  project  mortgage, 
are  not  eligible  for  section  235(r) 
mortgages. 

(7)  Monthly  Payments.  The  mortgage 
must  have  monthly  principal  and 
interest  payments  at  the  235(r)  interest 
rate  which  are  less  than  the  monthly 
payments  of  principal  and  interest  on 
the  mortgage  being  refinanced. 

$235.1204  Processing  section  235(r) 
mortgages  under  the  direct  endorsement 
prograniL 

The  regulations  containing  the 
requirements  which  a  mortgage  must 
meet  for  the  direct  endorsement 
program  are  contained  in  24  CFR  203.5 
and  203.255.  Under  those  sections, 
mortgages  to  be  insured  under  section 
235(r)  must  be  originated  through  direct 
endorsement  processing.  There  are 
several  provisions  of  24  Cm  203.5  and 
203.255  whidi  do  not  apply  to  section 
235(r)  mortgages  and  there  are  several 
additional  requirements  which  are 
specific  to  se(rtion  235(r)  mortgages 
which  are  contained  in  paragraph  (b)  of 
this  section.  Other  than  those  provisions 
which  have  been  specified  in  paragraph 
(a)  of  this  section,  the  provisions 
contained  in  24  CFR  203.5  and  203.255 
apply  to  mortgages  insured  under 
section  235(r). 

(a)  Inapplicable  Provisions.  (1)  The 
properties,  which  are  to  be  seciirity  for 
the  section  235(r)  mortgages,  are 
currently  security  for  mortgages  insured 
under  section  235,  and  are  existing 
properties  with  no  requirement  for 
appraisals.  The  requirements  for  an 
appraisal  in  24  C^R  203.5(e)  and 
203.255(b)(1)  and  for  a  review  of  an 
appraisal  in  24  CFR  203.255(b)(5)  shall 
not  apply  to  a  mortgage  to  be  insured 
under  section  235(r)  of  the  National 
Housing  Act. 

(2)  There  is  no  requirement  that  the 
mortgagee  perform  ^e  mortgage  credit 
analysis  described  in  24  CFR  203.5(d) 
for  a  mortgage  insured  under  section 
235(r)  unless  the  mortgagor’s  portion  of 
the  monthly  payments  due  imder  the 
mortgage  to  Ira  insured  increase  by  more 
than  $50.00  over  the  amount  the 
mortgagor  was  paying  on  the  mortgage 
being  refinanced  as  provided  in 
§  235. 1202(b)(6).  If  the  mortgagor’s 
portion  of  the  payment  does  not 
increase  by  more  than  $50.00,  then  the 
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mortgagee  shall  perform  the 
underwriting  requirements  in 
accordance  with  the  instructions 
contained  in  a  handbook  or  other 
similar  publication  which  is  provided  to 
all  mortgagees  approved  for  the  direct 
endorsement  procedure. 

(3)  Since  there  are  special  eligibility 
requirements  for  mortgages  insured 
under  section  235(r),  paragraphs  (c)(2) 
and  (c)(3)  of  24  CFR  203.255  do  not 
apply  to  such  mortgages,  and  in  lieu 
thereof  specific  provisions  for  section 
235(r)  mortgages  have  been  substituted 
as  contained  in  paragraph  (b)  of  this 
section. 

(b)  Special  Provisions.  In  addition  to  ' 
the  review  and  determinations  which 
must  be  made  of  the  documents 
submitted  by  the  mortgagee  to  the 
Secretary  in  accordance  with  24  CFR 
203.255(c),  as  revised  for  mortgages 
insiired  under  section  235(r)  by 
paragraph  (a)  of  this  section,  the 
Secretary  shall  make  the  following 
specific  determinations  for  section 
235(r)  morteages: 

(1)  That  the  term  of  the  mortgage 
meets  the  requirements  of  24 
235.120(b)(2). 

(2)  That  the  stated  mortgage  amount 
does  not  exceed  the  maximum  dollar 
limitation  under  24  CFR  235.1202(b)(1). 

(3)  That  the  interest  rate  on  the 
mortgage  meets  the  requirements  of  24 
CFR  235.1202(b)(3). 

(c)  Authority  to  sign.  A  direct 
endorsement  mortgagee  processing  and 
underwriting  a  section  235 (r)  mortgage 
shall  have  the  authority  to  sign,  for  and 
on  behalf  of  the  Secretary,  in  accordance 
with  procedures  established  by  the 
Secretary,  without  further  specific 
approval,  the  following  documents: 

(1)  Approval  of  amount  of  assistance 
payments.  The  Form  HUD  93100, 
"Application  for  Homeownership 
Assistance  under  section  235  of  Ae 
National  Housing  Act,"  which 
evidences  a  review  of  the  information 
obtained  from  the  mortgagor  on  the 
application,  a  determination  of 
eligibility  or  ineligibility  for  assistance 
payments,  and  the  amount  of  the 
assistance  payments  to  which  the 
mortgagor  is  entitled. 

(2)  Subordination  and  modification 
agreement.  An  agreement,  which 
subordinates  a  recapture  second 
mortgage  or  deed  of  trust  (recapture 
mortgage)  held  by  HUD  in  accordance 
with  24  CFR  235.12,  to  the  lien  of  the 
mortgage  being  submitted  for  insiu^ce 
so  that  the  recapture  mortgage  will 
remain  a  second  lien.  If  the  recapture 
mortgage  is  a  third  lien  following  a 
second  lien  made,  held  or  insur^  by  a 
Federal,  State  or  local  governmental 
agency,  and  approved  by  the  Secretary, 


the  direct  endorsement  mortgagee  may 
sign  an  agreement  subordinating  the 
recapture  mortgage  to  third  lien  place. 
The  agreement  shall  also  contain  a 
modification  of  the  recapttire  mortgage 
to  include  a  new  note  to  be  signed  by 
the  mortgagor  securing  repayment  of  the 
assistance  to  be  paid  imder  the  mortgage 
to  be  insured  under  section  235(r). 

Contract  Rights  and  Obligations 

1235.1206  Crosa-referanca. 

The  provisions  of  subpart  B  of  title  24 
of  part  235  shall  be  applicable  to 
mortgages  insured  in  accordance  with 
section  235(r)  of  the  National  Housing 
Act. 

Contract  for  Assistance  Payments 
1235.1208  CrossHrafaranca. 

(a)  Title  24,  part  235,  subpart  C.  as 
modified  and  supplemented  by  this 
subpart,  shall  constitute  the  contract 
between  the  mortgagee  and  the 
Secretary  for  assistance  payments  in 
connection  with  a  mortgage  insured 
imder  section  235(r)  of  the  National 
Housing  Act. 

(b)  The  sections  of  subpart  C  of  this 
part  which  apply  in  connection  with  a 
mortgage  insured  under  section  235(r) 
are  the  following: 

Sec. 

235.301  Definitions. 

235.340  Time  of  payments. 

235.350  Mortgagor’s  required 
recertification. 

235.355  Mortgagor’s  optional 
recertification. 

235.360  Adjustment  in  assistance 
payments. 

235.361  Recovery  of  assistance  payments. 
235.365  Mortgagee  records. 

235.370  Effect  of  assigmnent  of  mortgage 
with  an  assistance  payment  contract. 
235.375  Termination,  suspension  or 

reinstatement  of  the  assistance  payments 
contract. 

235.499  Efiect  of  amendments. 

S235.1210  Additional  provIskMM  of  the 
assistance  payment  contrscta  for  section 
235(r). 

(a)  Assistance  payments  and  handling 
charges.  The  assistance  payments  on 
behalf  of  the  mortgagor  shall  be  the 
lesser  of  the  follot^g: 

(1)  'The  difference  between  20  percent 
(or  28  percent  in  the  case  of  contracts 
entered  into  for  a  ten-year  term  (ten  year 
contracts)  pursuant  to  the  authority 
under  section  235(c)(1)  of  the  National 
Housing  Act,  as  amended  by  the 
Housing  and  Urban-Rural  Recovery  Act 
of  1983  (Pub.  L  98-181))  of  the 
homeowner’s  adjusted  monthly  income 
and  the  required  monthly  payment 
under  the  mortgage  for  principal. 


interest,  taxes,  insiurance,  and  mortgage 
insurance  premium. 

(2)  The  difference  between  the 
required  monthly  payment  under  the 
mortgage  for  principal,  interest,  and 
mortgage  insurance  premium  and  the 
monthly  payment  which  would  be 
required  for  principal  and  interest  if  the 
mortgage  bore  the  lower  interest  rate 
establi^ed  by  the  Secretary  and  in 
effect  at  the  time  of  the  closing  of  the 
mortgage  being  refinanced  and  which  is 
referred  to  as  the  “floor  rate." 

(b)  Floor  rates.  The  floor  rates  are 
determined  by  the  date  of  the  closing  of 
the  mortgage  being  refinanced.  As  an 
example,  the  following  chart  contains 
floor  rates.  However,  mortgagees  must 
check  the  HUD  Form  93100  for  the 
mortgage  being  refinanced  to  obtain  the 
floor  rate  for  the  mortgage,  which  rate  is 
to  be  used  to  compute  the  formula 
contained  in  paragraph  (a)  of  this 
section. 


Table 


Date  o(  closing 

Interest  rata 

Note  rate  (per¬ 
cent) 

To  compute 
second  aie- 
menlofaub- 
secdon 
(a)(2)  (per- 
c^ 

a/g/68-1/4/76  . . 

N/A _ 

1 

^/Sf76-^nf79 

N/A _ 

5 

3^7/76-3/8/81  ....... 

N/A/ _ 

4 

On  or  altar  3/9/81 

13.50  or  below .. 

4 

13.75-14.00 _ 

4% 

14.25-14.50 _ 

5Vb 

15.00 _ 

6 

15.50 _ 

6% 

16 . . 

7% 

16.50 _ 

8 

17.50 _ 

8 

(c)  Handling  charges.  In  addition  to 
the  assistance  payments  referred  to  in 
paragraph  (a)  of  this  section,  the 
mortgagee  shall  be  entitled  to  the 
monthly  payment  of  an  amount  the 
Secretary  deems  sufficient  to  reimburse 
the  mortgagee  for  its  expense  in 
handling  the  mortgage. 

(d)  Taxes  in  montnly  payment. 
Spedal  assessments  levied  by  a 
governmental  body  are  to  be  included 
imder  the  term  “taxes”  as  part  of  the 
monthly  payment.  However,  ground 
rents,  assessments  of  a  homeowners’ 
association  or  condominium 
association,  and  special  assessments 
levied  by  persons  or  private 
organizations  are  not  to  be  included. 

1235.1212  Termination  of  aasiatance 
paymenta  contracts  on  mortgages  to  be 
refinanced. 

The  assistance  payments  contract  for 
the  mortgage  being  refinanced  shall  be 
terminated  on  the  day  before  the 
disbursement  of  the  proceeds  of  the 
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mortgage  to  be  insured,  and  no  further 
assistance  payments  shall  be  made 
under  such  contract. 

S23S.1214  Esacutioo  of  aaaistanca 
payment  contract 

The  issuance  of  a  mortgage  insurance 
f»rtificate  pursuant  to  $  235.1  et  seq. 
shall  also  constitute  the  execution  of  the 
assistance  payments  contract  with 
respect  to  the  mortgage  being  insured. 

f 235.1216  EUgibiiity  for  aaaiatance 
payments. 

(a)  To  be  eligible  for  assistance 
payments,  a  homeowner  must: 

(1)  Be  a  mortg^r  a  mortgage 
insured  under  section  235(r); 

(2)  Have  been  entitled  to,  and 
receiving,  assistance  payments  under 
the  mortgage  being  refinanced:  and 

(3)  According  to  the  formula 
contained  under  §  235.1210(a).  continue 
to  be  eligible  for  such  payments  imder 
the  235(r)  mortgage. 

(b)  The  mortgagee,  holding  the 
mortgage  being  refinanced,  must  certify 
that  the  mortgagor  is  eligible  for,  and 
receiving,  assistance  payments  under 
the  mortgage  being  refinanced  and  that 
the  last  recertification  by  the  mortgagor 
was  within  the  preceding  twelve 
months  prior  to  the  application  for  the 
section  235(r)  mortgage.  If  the  last 
recertification  was  not  within  that 
period,  then  the  mortgagee  will  have  to 
obtain  a  current  recertification  from  the 
mortgagor  for  the  purpose  of 
determining  whether  the  mortgagor 
remains  eligible  to  continue  receiving 
assistance  payments  under  the  mortgage 
being  refinanced. 

(c)  In  addition,  the  mortgagee 
originating  the  235(r)  mortgage  must 
obtdn  a  new  certification  ^m  the 


mortgagor  for  eligibility  for  assistance 
payments  under  the  235(r)  mortgage. 

(d)  For  purposes  of  determining 
eligibility  under  the  235(r)  mortgage,  the 
mortgagor  must  certify  as  to  occupancy, 
employment,  family  composition  and 
income  on  a  form  prescribed  by  the 
Secretary. 

(e)  The  mortgagor  shall  agree  to 
recertify,  on  a  form  prescribed  by  the 
Secretary,  as  to  occupancy, 
employment,  family  composition  and 
income  in  accordance  with  24  CFR 
235.350. 

(f)  Hmneowners,  who  are  cooperative 
members  and  have  been  receiving 
assistance  payments  imder  section  235, 
are  not  eligible  for  assistance  payments 
in  coxmection  with  section  235(r)  since 
they  are  not  eligible  for  a  mortgage 
insured  under  that  section. 

f 235.1216  Term  of  Msistance  peyment 
contract  In  connection  with  mortgages 
Insured  under  section  235(r)  of  the  Act 

(a)  Existing  contracts  with  original 
terms  in  excess  of  ten  years.  In  cases 
where  the  existing  contract  has  an 
original  term  in  excess  of  ten  years,  the 
term  of  the  new  assistance  payments 
contract  in  cormection  with  section 
235(r)  shall  commence  on  the  date  of 
disbursement  of  the  mortgage  proceeds 
as  certified  by  the  mortgagee  and  shall 
continue  until  the  contract  is  terminated 
pursuant  to  24  CFR  235.375. 

(b)  Existing  ten  year  contracts.  (1)  In 
cases  of  existing  ten  year  contracts,  the 
term  of  the  new  assistance  payments 
contract  in  connection  with  section 
235(r)  shall  commence  on  the  date  of 
the  disbursement  of  the  mortgage 
proceeds  as  certified  by  the  mortgagee 
and  shall  continue  for  the  imexpired 
term  of  the  existing  tm  year  contract,  or 


until  such  earlier  time  as  the  contract  is 
otherwise  terminated  pursuant  to  24 
CFR  235.375.  The  mortgagor  will 
acknowledge  receipt  of  a  notice 
containing  the  expiration  date  of  the 
new  assishmce  payments  contract. 

(2)  If  the  Secret^  determines  that  the 
mortgagor  is  unable,  by  reason  of  the 
new  contract  having  reached  its 
maturity,  to  resume  full  payments  due 
under  the  mortgage  insu^  under 
section  235(r)  of  the  National  Housing 
Act.  the  Secretary  vrill,  to  the  extent  of 
funds  available  pursuant  to  section 
235(c)(3)  of  the  Act,  contract  to  make, 
and  make,  continued  assistance 
payments  on  behalf  of  the  mortgagor  for 
such  period  as  the  Secretary  determines 
to  be  appropriate. 

1265.1220  Recapture  of  aeeietance 
paymeiMs. 

The  mmtgagor  shall  execute  an 
agreement  subordinating  the  recapture 
mortgage,  if  any,  to  the  section  235(r) 
mortgage.  The  mortgagor  shall  also 
execute  a  new  note  for  recapture  of 
assistance  payments,  and  amend  the 
recapture  mortgage  to  include  in  the 
principal  balance  the  assistance 
payments  made  in  connection  with  the 
mmtgage  insured  under  section  235(r). 

Servicing  Responsibilities 

1235.1222  CrosS'Teference. 

The  provisions  of  subpart  G  of  24  CFR 
part  235  shall  be  applic^le  to 
mortgages  insured  under  section  235(r). 

Dated:  December  16, 1992. 

Aithnr  ).  Hill, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

IFR  Doc.  92-31712  Filed  12-29-92;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutes  of  Health 

Recombinant  DNA  Advisory 
Committee;  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
the  Recombinant  DNA  Advisory 
Committee  on  January  14. 1993.  The 
meeting  will  be  held  at  the  National 
Institutes  of  Health  (NIH),  Building  1, 
Wilson  Hall,  9000  Rockville  Pike, 
Bethesda,  Maryland  20892,  starting  at 
approximately  9  a.m.  on  January  14, 
1993,  to  adjournment  at  approximately 
3  p.m.  The  meeting  will  be  open  to  the 
public  to  discuss  a  proposed  major 
action  under  the  NIH  Guidelines  for 
Research  Involving  Recombinant  DNA 
Molecules  (51  FR  16958)  involving  an 
addition  to  Appendix  D  regarding  a 
human  gene  therapy  protocol  and  other 
matters  to  be  considered  by  the 
Committee. 

Attendance  by  the  public  will  be 
limited  to  space  available.  Members  of 
the  public  wishing  to  speak  at  this 
meeting  may  be  given  such  opportunity 
at  the  discretion  of  the  Chair. 

Dr.  Nelson  A.  Wivel,  Director.  Office 
of  Recombinant  DNA  Activities, 

National  Institutes  of  Health,  Building 
31.  room  4B11,  Bethesda,  Maryland 
20892,  Phone  (301)  496-9838,  FAX 
(301)  496-9839.  will  provide  materials 
to  be  discussed  at  this  meeting,  roster  of 
committee  members,  and  substantive 
program  information.  A  summary  of  the 
meeting  will  be  available  at  a  later  date. 

OMB’s  “Mandatory  Information 
Requirements  for  Federal  Assistance 
Pro^m  Announcements’*  (45  FR 
39592,  June  11, 1980)  requires  a 
statement  concerning  the  official 
government  programs  contained  in  the 
Catalog  of  Federal  Domestic  Assistance. 
Normally  NIH  lists  in  its 
announcements  the  number  and  title  of 
affected  individual  programs  for  the 
guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  not  only 
virtually  every  NIH  program  but  also 
essentially  every  Federal  research 
program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it 
has  been  determined  not  to  be  cost 
effective  or  in  the  public  interest  to 
attempt  to  list  these  programs.  Such  a 
list  would  likely  require  several 
additional  pages.  In  addition,  NIH  could 


not  be  certain  that  every  Federal 
program  would  be  included  as  many 
Federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines.  In  lieu  of  the  individual 
program  listing,  NIH  invites  readers  to 
direct  questions  to  the  information 
address  above  about  whether  individual 
programs  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  are 
aBected. 

Dated:  December  24, 1992. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc  92-31762  Filed  12-29-92;  8:45  am] 
BILUNQ  CODE  4140-01-M 


Recombinant  DNA  Raaaarch: 

Proposed  Actions  Under  the 
Guidelines 

AGENCY:  National  Institutes  of  Health, 
PHS,  DHHS. 

ACnON:  Notice  of  proposed  action  under 
the  NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules 
(51  FR  16958). 

SUMMARY:  'This  notice  sets  forth  a 
proposed  action  to  be  taken  under  the 
National  Institutes  of  Health  (NIH) 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules.  Interested 
parties  are  invited  to  submit  comments 
concerning  these  proposals.  This 
proposal  will  be  considered  by  the 
Recombinant  DNA  Advisory  Committee 
(RAC)  at  its  meeting  on  January  14, 

1993.  After  consideration  of  this 
proposal  and  comments  by  the  RAC,  the 
Director  of  the  National  Institutes  of 
Health  will  issue  decisions  in 
accordance  with  the  NIH  Guidelines. 
DATES:  Comments  received  by  January  8, 
1993,  will  be  reproduced  and 
distributed  to  the  RAC  for  consideration 
at  its  January  14. 1993,  meeting. 
ADDRESS:  Written  comments  and 
.  recommendations  should  be  submitted 
to  Dr.  Nelson  A.  Wivel.  Director.  Office 
of  Recombinant  DNA  Activities, 
Building  31,  room  4B11,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  or  sent  by  FAX  to  301-496-9839. 

All  comments  received  in  timely 
response  to  this  notice  will  be 
considered  and  will  be  available  for 
public  inspection  in  the  above  office  on 
weekdays  Wween  the  hours  of  8:30 
a.m.  and  5  p.m. 


FOR  FURTHER  MFORMATION  CONTACT: 

Background  documentation  and 
additional  information  can  be  obtained 
from  the  office  of  Recombinant  DNA 
Activities,  Building  31,  room  4B11, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892,  (301)  496-9838. 
SUPPLEMENTARY  INFORMATION:  The  NIH 
will  consider  the  following  action  imder 
the  NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules: 

In  a  letter  dated  December  7, 1992,  Dr. 
Ivor  Royston,  San  Diego  Regional 
Cancer  Center.  San  Diego.  California, 
requested  approval  for  a  human  gene 
therapy  protocol.  The  title  of  this 
protocol  is:  Phase  I  Study  of  Cytokine 
Therapy  of  Cancer,  Active 
Immunotherapy  of  Glioblastoma  with 
Tumor  Cells  or  Fibroblasts  Genetically 
Modified  to  Secrete  Interleukin-2. 

OMB’s  “Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements’’  (45  FR 
39592,  June  11, 1980)  requires  a 
statement  concerning  the  official 
government  programs  contained  in  the 
Catalog  of  Federal  Domestic  Assistance. 
Normally  NIH  lists  in  its 
announcements  the  number  and  title  of 
affected  individual  programs  for  the 
guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  not  only 
virtually  every  NIH  program  but  also 
essentially  every  Federal  research 
program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it 
has  been  determined  not  to  be  cost 
effective  or  in  the  public  interest  to 
attempt  to  list  these  programs.  Such  a 
list  would  likely  require  several 
additional  pages.  In  addition,  NIH  could 
not  be  certain  that  every  Federal 
program  would  be  included  as  many 
Federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines.  In  lieu  of  the  individual 
program  listing,  NIH  invites  readers  to 
direct  questions  to  the  information 
address  above  about  whether  individual 
programs  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  are 
affected. 

Dated:  December  24, 1992. 

Jay  Moakowitz, 

Associate  Director  for  Science  Policy  and 
Legislation,  NIH. 

[FR  Doc  92-31763  Filed  12-29-92;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 
Bureau  of  Prisons 
28  CFR  Part  543 

Control,  Custody,  Care,  Treatment  and 
Instruction  of  Inmates;  Claims  Under 
the  Federal  Tort  Claims  Act 

AGENCY:  Bureau  of  Prisons.  Justice. 
ACTION:  Final  rule. 

SUMMARY:  In  this  document,  the  Biueau 
of  Prisons  is  amending  its  rule  on 
Claims  Under  the  Federal  Tort  Claims 
Act  to  conform  with  changes  in 
delegated  authority  to  consider,  adjust, 
determine,  compromise,  settle,  and  pay 
federal  tort  claims.  This  amendment 
removes  unnecessary  references  to 
dollar  amoimts  and  reorganizes  and 
revises  administrative  procedures  on  the 
processing  of  claims. 

EFFECTIVE  DATE:  December  30, 1992. 
ADDRESSES:  Office  of  General  Coimsel, 
Bureau  of  Prisons,  HOLC  room  754,  320 
First  Street,  NW.,  Washington,  DC 
20534. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roy  Nanovic,  Office  of  General  Coimsel, 
Bureau  of  Prisons,  phone  (202)  307- 
3062. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Prisons  is  amending  its 
regulations  on  Claims  Under  die  Federal 
Tort  Claim  Act.  A  final  rule  on  this 
subject  was  published  in  the  Federal 
Register  May  1, 1981  (46  FR  24899). 

The  Department  of  Justice  has 
delegated  authority  to  the  heads  of  its 
components  to  adjust,  determine, 
compromise,  and  settle  claims  up  to  the 
dollar  value  amount  specified  in  28  CFR 
0.172.  This  amount  was  raised  to 
$10,000  in  an  amendment  published  in 
the  Federal  Register  on  September  26, 
1991  (56  FR  48734).  The  Bureau  of 
Prisons  is  therefore  amending  its 
regulations  in  28  CFR  part  543  in  order 
to  reflect  this  increase  in  settlement 
authority.  In  order  to  minimize  the  need 
to  amend  its  regulations  subsequent  to 
any  future  increase  in  the  dollar  value 
amount,  revised  $  543.30  now  simply 
refers  to  the  amoimt  as  specified  in 
$  0.172.  Further  redelegation  of 
settlement  authority  in  §  543.30  is  also 
revised  to  eliminate  from  the  rule 
imnecessary  references  to  dollar  value 
amounts.  These  monetary  amounts  are 
established  by  the  Director,  Bureau  of 
Prisons,  in  internal  agency  guidelines 
implementing  the  Bureau’s  policy  on 
Claims  Under  the  Federal  Tort  Claims 
Act.  Administrative  procedures  in 
§  543.31  on  the  processing  of  claims 
have  been  reorganized  and  revised  for 
the  sake  of  clarity  and  to  remove 


unnecessary  references  to  dollar 
amounts.  For  ease  of  understanding,  the 
entire  subpart  is  being  republished  in 
this  amendment. 

Because  this  amendment  is 
conforming  in  nature  with  respect  to  the 
dollar  amount  value  of  settlement 
authority  and  otherwise  relates  to 
agency  procedures,  the  Biueau  finds 
good  cause  for  exempting  the  provisions 
of  the  Administrative  Procedure  Act  (5 
U.S.C.  553)  requiring  notice  of  propo^ 
rulemaking,  the  opportunity  for  public 
comment,  and  delay  in  effective  date. 
Members  of  the  public  may  submit 
comments  concerning  this  rule  by 
writing  to  the  previously  dted  address. 
These  comments  will  be  considered  but 
will  receive  no  response  in  the  Federal 
Register. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  major  rule  for  the 
purpose  of  Executive  Order  12291.  The 
Bureau  of  Prisons  had  determined  that 
Executive  Order  12291  does  not  apply 
to  this  rule  because  the  rule  pertains  to 
agency  management.  After  review  of  the 
law  and  regulations,  the  Director, 

Bureau  of  Prisons  has  certified  that  this 
rule,  for  the  piupose  of  the  Regulatory 
Flexibility  Act  (Kib.  L.  96-354),  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  28  CFR  Part  543 

Claims. 

Dated:  December  23, 1992. 

KstUeen  M.  Hawk, 

Director,  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegate  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(q),  part  543  in 
subchapter  C  of  28  CFR,  chapter  V  is 
amended  as  set  forth  below. 

SUBCHAPTER  C— INSTITUTIONAL 
MANAGEMENT 

PART  543— LEGAL  MATTERS 

1.  The  authority  citation  for  28  CFR 
part  543  is  added  to  read  as  follows,  and 
all  other  authority  citations  within  the 
part  are  removed: 

Authority:  5  U.S.C.  301;  18  U.S.C  3621, 
3622,  3624, 4001, 4042, 4081, 4082  (Repealed 
in  part  as  to  offenses  conunitted  on  or  after 
November  1, 1987),  5006-5024  (Repealed 
October  12, 1984  as  to  Offenses  committed 
after  that  date),  5039;  28  U.S.C  509, 510, 
1346(b).  2671-80;  28  CFR  0.95-0.99, 0.172, 
14.1-11. 

2.  In  part  543,  subpart  C,  consisting  of 
§§  543.30  through  543.32,  is  revised  to 
read  as  follows: 


Subpart  C— Clahna  Under  the  Federal  Tort 
Claim  Act 

Sec 

543.30  Purpose  and  scope. 

543.31  Procedures. 

543.32  Appreciation  and  depreciation. 

Subpart  C — Claims  Under  the  Federal 
Tort  Claims  Act 

f  543.30  Purpose  and  scope. 

The  Btueau  of  Prisons  shall  consider 
administrative  claims  asserted  tmder  the 
Federal  Tort  Claims  Act  in  accordance 
with  the  provisions  of  28  CFR  part  14. 
The  Director  of  the  Bureau  of  ^sons  is 
delegated  authority  by  28  CFR  0.96  and 
0.172  to  consider,  adjust,  determine, 
compromise,  settle,  and  pay  federal  tort 
claims  if  the  amoimt  of  a  proposed 
adjustment,  compromise,  settlement,  or 
award  does  not  exceed  the  amount 
specified  in  28  CFR  0.172.  Pursuant  to 
28  CFR  0.97,  this  authority  is 
redelegated  to  the  General  Counsel  and 
to  Regional  Counsel  in  accordance  with 
the  provisions  of  this  subpart. 

1543.31  Procedure*. 

(a)  Staff  shall  provide  the  necessary 
forms  to  an  individual  who  wishes  to 
file  a  claim. 

(b)  Claims  are  to  be  submitted  first  to 
the  Regional  Office  in  the  region  where 
the  basis  for  the  claim  occurred  (see  28 
CFR  part  503  for  the  addresses  of 
Remonal  Offices). 

(c)  Claims  are  ordinarily  referred  by 
the  Regional  Office  to  the  appropriate 
institution  for  investigation.  The 
Warden  shall  designate  a  staff  member 
to  investigate  and  prepare  a  report  on 
the  claim.  The  report,  with  the  Warden’s 
recommendations,  shall  be  forwarded  to 
Remonal  Counsel. 

(d)  The  Regional  Counsel  shall 
consider  the  merits  of  the  tort  claim. 

The  Regional  Counsel  may  deny  the 
claim,  propose  to  the  claimant  a 
settlement  (up  to  an  amount  established 
by  the  director.  Bureau  of  Prisons),  or 
forward  the  claim  with 
recommendations  to  the  Office  of 
General  Counsel,  Central  Office. 

(e)  The  General  Counsel  shall 
consider  the  merits  of  a  tort  claim  not 
denied  or  settled  by  Regional  Counsel, 
and  may  deny  the  claim,  propose  a 
settlement  to  the  claimant  (up  to  an 
amount  established  by  the  Director, 
Bureau  of  Prisons),  or  otherwise  dispose 
of  the  claim. 

(f)  The  denial  of  a  claim  constitutes  a 
final  administrative  action.  Either  the 
Regional  Counsel  or  General  Counsel 
may  deny  any  claim  filed  under  the 
Federal  'Tort  Claims  Act,  regardless  of 
the  amount. 

(g)  Staff  shall  attempt  to  make  a  claim 
determination  within  six  months  from 
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the  date  of  filing.  If  a  final  disposition 
is  not  made  within  the  six-month 
period,  the  claimant  may  assume  that 
the  claim  is  denied.  An  individual 
whose  claim  is  denied  may  elect  to 
institute  a  suit  upon  denial  of  that 
claim. 


1543.32  Appreciation  and  depreciation. 

Stafi  may  take  appreciation  or 
depreciation  into  account  in  settling  a 
claim  filed  under  the  Federal  Tort 


Claims  Act  involving  loss  of  or  damage 
to  personal  property. 

[FR  Doc.  92-31754  Piled  12-29-92;  8:45  ami 
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Title  3— 

The  President 


_ _ 62465 

Presidential  Documents 


Presidential  Determination  No.  93-6  of  December  18,  1092 

Determination  Pursuant  to  Section  2(b)(2)  of  the  Migration 
and  Refugee  Assistance  Act  of  1962,  as  Amended 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  section  2(b)(2)  of  the  Migration  and  Refugee  Assistance  Act 
of  1962,  as  amended,  22  U.S.C.  2601(b)(2),  I  hereby  designate  refugees, 
displaced  persons,  and  victims  of  conflict  from  and  within  the  former  Yugo¬ 
slavia  as  qualifying  for  assistance  under  section  2(b)(2)  of  the  Act,  and 
determine  that  such  assistance  will  contribute  to  the  foreign  policy  interests 
of  the  United  States. 

You  are  directed  to  inform  the  appropriate  committees  of  the  Congress 
of  this  determination  and  the  obligation  of  funds  under  this  authority,  and 
to  publish  this  determination  in  the  Federal  Register. 


(FR  Doc.  92-31860 
Filed  12-28-92;  3:13  pm] 
Billing  code  3198-01-M 
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covered. 

Volume  I  (Titles  1  thru  16) . . .  .$27.00 

Stock  Number  069-000-00029-1 

Volume  II  (Titles  17  thru  27) . $25.00 

Stock  Number  069-000-00030-4 

Volume  III  (Titles  28  thru  41) . $28.00 

m  Stock  Number  069-000-00031  -2 

^  Volume  IV  (Titles  42  thru  50) . $25.00 

Stock  Number  069-000-00032-1 


Superintendent  cf  Documents  PublkatkMis  Order  Form 


<Mr  nvoMs  Co*: 

*6962 


Charge  your  order. 

Ifa  easy/ 

Please  Type  or  Print  (Form  is  aligned  for  typewriter  use.)  and  iDqairia-(2Q2)  512-2250 

Prices  include  regular  domestic  postage  and  handling  and  are  good  through  12/92.  After  diis  date,  jdease  call  Order  and 
Information  Desk  at  202-783-3238  to  verify  prices.  International  customers  please  add  25%. 


Qty. 

Stock  Number 

Title 

Price 

Each 

Tbtal 

Price 

in 

021-602-00001-9 

Catalog— Bestselling  Govemmoit  Books 

liai’.bM 

■■hh 

• 

Ibtal  for  PuUkations 

(Company  or  personal  name) 

(Please  type  or  print) 

(Additional  address/attention  line) 

> 

(Street  address) 

(City,  State,  ZIP  Code) 

( _ } _ 

Please  Choose  Method  of  Payment: 

I  I  Check  payable  to  the  Superintendent  of  Documents 

EH  GPO  Dqx>sit  Account  1  1  1  1  I  I  1  1~1  i 

□  VISA  OT  MasterCard  Account 


n 


n 


n 


(Daytime  i^ioae  including  area  code) 

Mafl  order  to: 

New  Orders,  Superintendent  of  Doenments 
pa  Box  371954,  Pittsburgh,  PA  15250-7954 


(Credit  card  expiration  date)  naak  you  for  your  order! 


(Signature) 


RirC-K 


.  -t  •, 


-  < 


■  I, 


